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JAN  1  9  2012 


SAN  FRANCISCO 
PUBLIC  LIBRARY 

NOTE:  This  is  a  new  time  of  the  month  and  place  for  regular  meetings  of  the  Ethics 
Commission. 


I.  Call  to  order  and  roll  call. 


II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  for  the  San 
Francisco  Public  Library.  At  its  May  9,  2011  meeting,  the  Commission  considered 
amendments  to  the  Library's  SIA  proposed  by  Library  staff,  and  directed  staff  and 
the  Library  to  consider  whether  the  SIA  should  retain  certain  provisions  governing 
officers  of  the  Library.  The  Commission  will  consider  staffs  recommendations  at 
this  meeting.  A  staff  report  is  available  at  the  Commission  office  as  well  as  on  the 
Commission  website.  (Discussion  and  possible  action.) 

IV.  Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform  Ordinance 
("CFRO"),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.100  et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the  Board 
of  Supervisors  and  Mayor.  The  Commission  will  consider  draft  amendments  to 
legislation  by  Supervisor  Jane  Kim  to  change  the  qualification  thresholds  for 
eligibility  of  candidates  to  receive  public  funds,  increase  the  amount  of  available 
public  funds,  change  the  formula  for  matching  public  funds,  delay  the  disbursement 
date  for  public  funds,  increase  the  expenditure  ceilings,  and  retain  adjustable 
expenditure  ceilings  but  eliminate  additional  matching  funds  above  a  candidate's 
initial  ceiling,  as  well  as  other  possible  amendments.  A  staff  memo  on  the  draft 
proposal,  as  well  as  the  draft  legislation,  will  be  available  at  the  Commission  office 
and  on  its  website.  (Discussion  and  possible  action.) 

V.  Budget  discussion.  A  proposed  Ethics  Commission  budget  for  the  Fiscal  Year 

beginning  on  July  1,  2012  is  due  on  February  21,  2012.  Commissioners  will  review 
staffs  recommendations  and  provide  guidance  in  preparing  the  budget  submission 
for  FY  2012-2013.  (Discussion  and  possible  action.) 
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Minutes  oi  the  (  (tmmission's  regular  meeting  of  December  11,  2011.  (Discussion 
ami  possil)lc  action.) 

VII.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

acti>  ities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
pulilic  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 

MIL  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

X.  Adjournment. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reac/iing  its  decision  in  full  vien'  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  Cit)'  and  Count)'  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by  fax  at  415 
554  7854;  or  by  email  at  sotf^sfgov.org.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
hllp://wmv.sfsov.ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  (he  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivit}',  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 

atiendce\  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  Cit}'  accommodate  these  individuals.  

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
I  ranciscu  Lobbyist  Ordinance  /SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lohhyiii'^  ocri\'iiy.  For 
mare  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue.  Suiie  22(1.  San 
I  ranc  isco.  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 
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Date: 

To:' 

From: 

Re: 


January  13,  2012 

Members,  Ethics  Commission 

John  St.  Croix,  Executive  Director/ 

By:      Mabel  Ng,  Deputy  Executive  Director 

Amendments  to  the  SIA  of  the  San  Francisco  Public  Librar^■ 


At  its  May  9,  201 1  meeting,  the  Ethics  Commission  began  consideration  of  proposed 
changes  to  the  Statement  of  Incompatible  Activities  ("SIA")  for  the  San  Francisco 
Public  Library,  but  the  Commission  did  not  take  formal  action  to  approve  or  reject  the 
proposals.  The  Commission  will  consider  the  proposals  again  at  its  Januar}-  23,  2012 
meeting.  If  the  Commission  approves  the  changes,  representatives  of  the  Citv'  on 
behalf  of  the  Ethics  Commission  will  meet  and  confer  with  unions  that  represent  the 
affected  officers  and  employees.  See  EC  Reg.  3. 2 18- 1(c).  After  such  meet  and  confer, 
the  revised  SIA  will  come  back  to  the  Commission  for  final  approval.  The  re\  ised  SIA 
will  take  effect  30  days  after  the  Commission  finally  approves  it.  Attached  to  this 
memo  is  the  May  4,  201 1  staff  memo  which  discusses  the  proposed  changes  and  staff  s 
recommendations. 


At  the  May  9  meeting,  Commission  members  expressed  support  for  the  proposed 
changes  as  they  relate  to  employees  at  the  Library.  However,  because  of  concerns 
about  possible  undue  influence,  the  Commissioners  asked  staff  and  the  Librar}-  to 
explore  whether  the  SIA  provisions  affecting  the  Library's  officers — that  is,  Librar>' 
Commissioners  and  the  City  Librarian — should  remain  in  place. 

Since  May,  staff  has  held  several  discussions  with  Library  staff  and  attended  a  meeting 
with  the  Library  Commission  to  discuss  the  draft  provisions.  Upon  receiving 
comments  fi-om  the  Library  Commissioners  and  after  additional  review  of  general 
conflicts  of  interest  laws  as  well  as  the  City  Charter's  proscription  of  interference  in  the 
administration  of  departments,  staff  recommends  that  the  affected  pro\  isions  be  deleted 
in  their  entirety  from  the  SIA,  as  the  Library's  staff  initially  recommended.  See  S.F. 
Charter  §  4.102. 

The  reasons  provided  earlier  by  the  Library  to  delete  provisions  in  the  SIA  goveming 
employees  apply  equally  to  officers.  Applying  current  provision  III. A.  1  .a  to  officers 
would  harm  individual  officers  without  advancing  the  goals  of  the  SIA.  As  explained 
by  the  Library,  the  current  language  in  the  SIA  would  prohibit  a  member  of  the  Librar}- 
Commission — who  may  be  a  published  author — from  ha\  ing  his  or  her  books 
published  through  a  publisher  or  vendor  that  sells  books  to  the  Librar}-.  This  conflicts 
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Willi  the  Library's  mission  to  collect  broadly  on  all  topics.  Moreover,  applying  the  proN  ision  to 
officers  does  not  ser\  e  the  SlA's  goal  of  preventing  potential  abuse.  But  allowing  Library 
Commissioners  to  receive  compensation  from  a  Library  contractor  such  as  a  publisher  does  not 
give  rise  to  potential  abuses  of  power  because  the  Library  Commission  does  not  make 
contracting  decisions  for  ihc  I  ibnir} :  instead,  it  is  the  department  head  who  is  authorized  to 
"issue  or  auihori/c  requisitions  for  the  purchase  of  materials,  supplies,  and  equipment  required 
by  the  department.""  Admin.  Code  §  2A.30.  The  Library  Commission  "sets  policy  and 
communicates  that  polic>'  to  the  department  head,  who  in  turn  is  responsible  for  its  execution. 
See  S.F.  Charter  section  4.102.  While  the  Library  Commission  approves  the  Library's  budget,  it 
does  not  appro\'e  specific  contracts  with  publishers.  Finalh'.  other  conflict  of  interest  laws,  such 
as  the  Political  Refonn  Act's  ban  on  participating  in  goN'emmental  decisions  in  which  the  officer 
has  a  financial  imercsi  (incorporated  into  San  Francisco  Campaign  and  Governmental  Conduct 
Code  section  3.20(Ha)).  already  prevent  Commissioners  and  the  City  Librarian  from  exercising 
improper  intluence.  For  these  reasons,  staff  believes  that  the  provisions  in  the  current  SIA  are 
not  necessar>  and  recommends  that  they  be  deleted. 
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San  Francisco  Public  Library  and  Commission 
Statement  of  Incompatible  Activities 


I.  Introduction 

This  Statement  of  Incompatible  Activities  is  intended  to  guide  officers  and  employees  of  the 
San  Francisco  Public  Library  ("Department"  or  "Library")  and  Library  Commission 
("Commission")  about  the  kinds  of  activities  that  are  incompatible  with  their  public  duties  and 
therefore  prohibited.  For  the  purposes  of  this  Statement,  and  except  where  otherwise 
provided,  "officer"  shall  mean  the  City  Librarian  and  a  member  of  the  Commission;  and 
"employee"  shall  mean  all  employees  of  the  Department. 

This  Statement  is  adopted  under  the  provisions  of  San  Francisco  Campaign  &  Governmental 
Conduct  Code  ("C&GC  Code")  section  3.218.  Engaging  in  the  activities  that  are  prohibited 
by  this  Statement  may  subject  an  officer  or  employee  to  discipline,  up  to  and  including 
possible  termination  of  employment  or  removal  from  office,  as  well  as  to  monetary  fines  and 
penalties.  (C&GC  Code  §  3.242;  Charter  §  15.105.)  Before  an  officer  or  employee  is 
subjected  to  discipline  or  penalties  for  violation  of  this  Statement,  the  officer  or  employee  will 
have  an  opportunity  to  explain  why  the  activity  should  not  be  deemed  to  be  incompatible  with 
his  or  her  City  duties.  (C&GC  Code  §  3.218.)  Nothing  in  this  document  shall  modify  or 
reduce  any  due  process  rights  provided  pursuant  to  the  officer's  or  employee's  collective 
bargaining  agreement. 

In  addition  to  this  Statement,  officers  and  employees  are  subject  to  Department  policies  and 
State  and  local  laws  and  rules  governing  the  conduct  of  public  officers  and  employees, 
including  but  not  limited  to: 

•  Political  Reform  Act,  California  Government  Code  §  87100  et  seq.; 

•  California  Government  Code  §  1090; 

•  San  Francisco  Charter; 

•  San  Francisco  Campaign  and  Governmental  Conduct  Code; 

•  San  Francisco  Sunshine  Ordinance;  aad 
•  Applicable  Civil  Service  Rules; 

•  San  Francisco  Public  Library  Collection  Policy  and  Collection  Plan: 

•  San  Francisco  Public  Library  Exhibitions  Policy  and  Exhibitions  Guidelines: 

•  Library  Bill  of  Rights;  and  the 

•  Code  of  Ethics  of  the  American  Library  Association.r 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  applicable  provisions  of 
law,  or  limit  his  or  her  liability  for  violations  of  law.  Examples  provided  in  this  Statement  are 
for  illustration  purposes  only,  and  are  not  intended  to  limit  application  of  this  Statement. 
Nothing  in  this  Statement  shall  interfere  with  the  rights  of  employees  under  a  collective 
bargaining  agreement  or  Memorandum  of  Understanding  applicable  to  that  employee. 
Nothing  in  this  Statement  shall  be  construed  to  prohibit  or  discourage  any  City  officer  or 
employee  from  bringing  to  the  City's  and/or  public's  attention  matters  of  actual  or  perceived 
malfeasance  or  misappropriation  in  the  conduct  of  City  business,  or  from  filing  a  complaint 
alleging  that  a  City  officer  or  employee  has  engaged  in  improper  governmental  activity  by 
violating  local  campaign  finance,  lobbying,  conflicts  of  interest  or  governmental  ethics  laws, 
regulations  or  rules;  violating  the  California  Penal  Code  by  misusing  City  resources;  creating 
a  specified  and  substantial  danger  to  public  health  or  safety  by  failing  to  perform  duties 
required  by  the  officer's  or  employee's  City  position;  or  abusing  his  or  her  City  position  to 
advance  a  private  interest. 

San  Francisco  Public  Library  and  Conraiission  Statement  of  Incompatible  Activities 
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No  amendment  lo  an>  !     rnpatible  Activities  shall  become  operative  until  the 

Cit\'  and  Count)  has  d  confer  requirements  of  State  law  and  the  collective 

bargaining  agreement 

If  a:  -  .--tions  about  this  Statement,  the  questions  should  be  directed  to  the 

emr  to  the  Cit}' Librarian.  Similarly,  questions  about  other  applicable 

lawv  _    .  ■    :  _  ..  ^  ^>'iiduct  of  public  employees  should  be  directed  to  the  employee's 
supen  :>or  or  liie  L  it\  Librarian,  although  the  supervisor  or  City  Librarian  may  determine  that 
the  question  must  be  addressed  to  the  Ethics  Commission  or  City  Attorney.  Employees  may 
also  contact  their  unions  for  advice  or  information  about  their  rights  and  responsibilities  under 
these  and  other  laws. 

If  a  City  officer  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the 
officer's  apTi'ointing  authority,  the  Ethics  Commission  or  the  City  Attorney. 

II.  MivvioN  o[-  1  m-  San  Fr.\nctsco  Public  Library  and  Commission 

The'  mission  of  the  San  Francisco  Public  Library  is  to  provide  free  and  equal  access  to 
infornuition.  knowlcd'^e,  and  independent  learning  and  the  joys  of  reading  for  our  diverse 

III.  RESTRJCriONS  ON  Lncompateble  AcTivrriEs 

This  section  prohibits  outside  activities,  including  self-employment,  that  are  incompatible 
with  the  mission  of  the  Department.  Under  subsection  C,  an  officer  or  employee  may  seek  an 
advance  written  determination  whether  a  proposed  outside  activity  is  incompatible  and 
therefore  prohibited  by  this  Statement.  Outside  activities  other  than  those  expressly  identified 
here  may  be  determined  to  be  incompatible  and  therefore  prohibited.  For  an  advance  written 
determination  request  from  an  employee,  if  the  City  Librarian  delegates  the  decision-making 
to  a  designee  and  if  the  designee  determines  that  the  proposed  activity  is  incompatible  under 
this  Statement,  the  employee  may  appeal  that  determination  to  the  City  Librarian. 

A.      Restrictions  That  Apply  to  All  Officers  and  employees 

1.       Activities  That  Conflict  with  Officul  Duties 

No  officer  or  employee  may  engage  in  an  outside  activity  (regardless  of  whether  the  activity  is 
compensated)  that  conflicts  with  his  or  her  City  duties.  An  outside  activity  conflicts  with  City 
duties  when  the  ability  of  the  officer  or  employee  to  perform  the  duties  of  his  or  her  City 
position  is  materially  impaired.  Outside  activities  that  materially  impair  the  ability  of  an 
officer  or  employee  to  perform  his  or  her  City  duties  include,  but  are  not  limited  to,  activities 
that  disqualify  the  officer  or  employee  from  City  assignments  or  responsibilities  on  a  regular 
basis.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination 
under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  activities 
are  expressly  prohibited  by  this  section. 

Reserved. 

fh        No  offieer-of  employee  may  be  employed  by,  or  receive  compensation  from,  an  (  Formatted:  No  bullets  or  numbering 

past  t^velve-months.  This  prohibition  does  not  apphHn-emplmtHi^it-of  or  compensation 
feceived  hy  an  officer 's  or  employee^s-spi>use~or^egif,fereii^tlomesfit-^r^HerT 
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Example.  No  officer  or  employee  may  be  employed  by  or  receive  compensation 
from  any  individual  or  entity  that  provides  book  binding  or  book  repair  services 
to  the  Library. 

b.  No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  writer,  editor  or 
publicist  for,  a  publisher  who  sells  books  to  the  Library. 

& — No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  programmer, 
editor,  or  publicist  for  a  publisher  of  databases  or  other  electronic  media  if  that 
publisher  sells  such  materials  to  the  Library. 

d  No  employee  or  the  City  Librarian  may  serve,  whether  compensated  or  not,  as  a 
consultant,  exhibition  designer,  or  preparator for  a  company,  nonprofit 
organization,  artist,  or  artists '  collective  whose  exhibitions  arc  booked  into  the 

e^qj^o  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  an  instructor  for  any  person  or  entity  that 
provides  training  at  the  Library. 

2.  Activities  With  Excessive  Time  Demands 

Neither  the  City  Librarian  nor  any  employee  may  engage  in  outside  activity  (regardless  of 
whether  the  activity  is  compensated)  that  would  cause  the  City  Librarian  or  employee  to  be 
absent  from  his  or  her  assignments  on  a  regular  basis,  or  otherwise  require  a  time  commitment 
that  is  demonstrated  to  interfere  with  the  City  Librarian  or  employee's  performance  of  his  or 
her  City  duties. 

Example.  An  employee  who  works  at  the  Department's  front  desk  answering 
questions  from  the  public  wants  to  take  time  off  every  Tuesday  and  Thursday  from 
2:00  to  5:00  to  coach  soccer.  Because  the  employee's  duties  require  the  employee  to 
be  at  the  Department's  front  desk  during  regular  business  hours,  and  because  this 
outside  activity  would  require  the  employee  to  be  absent  from  the  office  during  regular 
business  hours  on  a  regular  basis,  the  City  Librarian  or  his/her  designee  may,  pursuant 
to  subsection  C,  determine  that  the  employee  may  not  engage  in  this  activity. 

3.  ACTIVITIES  THAT  ARE  SUBJECT  TO  REVIEW  BY  THE  DEPARTMENT 

Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  no  officer  or  employee  may 
engage  in  an  outside  activity  (regardless  of  whether  the  activity  is  compensated)  that  is  subject 
to  the  control,  inspection,  review,  audit  or  enforcement  of  the  Department.  In  addition  to  any 
activity  permitted  pursuant  to  subsection  C,  nothing  in  this  subsection  prohibits  the  following 
activities:  appearing  before  one's  own  department  or  commission  on  behalf  of  oneself;  filing 
or  otherwise  pursuing  claims  against  the  City  on  one's  own  behalf;  running  for  City  elective 
office;  or  making  a  public  records  disclosure  request  pursuant  to  the  Sunshine  Ordinance  or 
Public  Records  Act.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written 
determination  under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the 
following  activities  are  expressly  prohibited  by  this  section. 

Assistance  in  Responding  to  City  Bids,  RFQs  and  RFPs.  No  officer  or  employee  may 
knowingly  provide  selective  assistance  (i.e.,  assistance  that  is  not  generally  available 
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to  all  competitors)  to  individuals  or  entities  in  a  manner  that  confers  a  competitive 
advantage  on  a  bidder  or  proposer  who  is  competing  for  a  City  contract.  Nothing  in 
this  Statement  prohibits  an  officer  or  employee  from  providing  general  information 
about  .<  '  iJ  u  'v  .1  (  •;.  contract  a  Department  Request  for  Qualifications  or  Request  for 
Propo-  ling  application  process  that  is  available  to  any  member  of  the 

public  statement  prohibits  an  officer  or  employee  from  speaking  to  or 

meetiiv^  :  .  i.ai  applicants  regarding  the  individual's  application,  provided  that 
such  aiii.sUiiKc  lb  pio\  ided  on  an  impartial  basis  to  all  applicants  who  request  it. 

B.      Restrictions  That  Apply  to  Employees  In  Specified  Positions 


In  addition  to  the  restrictions  that  apply  to  all  officers  and  employees  of  the  Department, 
unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  activities  are 
expressly  prohibited  by  this  section  for  individual  employees  holding  specific  positions. 

[Reserved.] 

C.      Advance  Written  Determination 


As  set  forth  below,  an  employee  of  the  Department  or  the  City  Librarian  or  a  member  of  the 
Commission  may  seek  an  advance  written  determination  whether  a  proposed  outside  activity 
conflicts  with  the  mission  of  the  Department,  imposes  excessive  time  demands,  is  subject  to 
review  by  the  Department,  or  is  otherwise  incompatible  and  therefore  prohibited  by  section  III 
of  this  Statement.  For  the  purposes  of  this  section,  an  employee  or  other  person  seeking  an 
advance  written  determination  shall  be  called  "the  requestor";  the  individual  or  entity  that 
provides  an  advance  written  determination  shall  be  called  "the  decision-maker." 

1.  Purpose 


This  subsection  permits  an  officer  or  employee  to  seek  an  advance  written  determination 
regarding  his  or  her  obligations  under  subsections  A  or  B  of  this  section.  A  written 
determination  by  the  decision-maker  that  an  activity  is  not  incompatible  under  subsection  A  or 
B  provides  the  requestor  immunity  from  any  subsequent  enforcement  action  for  a  violation  of 
this  Statement  if  the  material  facts  are  as  presented  in  the  requestor's  written  submission.  A 
written  determination  cannot  exempt  the  requestor  from  any  applicable  law. 

If  an  individual  has  not  requested  an  advance  written  determination  under  subsection  C  as  to 
whether  an  activity  is  incompatible  with  this  Statement,  and  the  individual  engages  in  that 
activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action  brought 
pursuant  to  this  Statement. 

Similarly,  if  an  individual  has  requested  an  advance  written  determination  under  subsection  C 
as  to  whether  an  activity  is  incompatible  with  this  Statement,  and  the  individual  engages  in 
that  activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action 
brought  pursuant  to  this  Statement  if: 

(a)  the  requestor  is  an  employee  who  has  not  received  a  determination  under 
subsection  C  from  the  decision-maker,  and  20  working  days  have  not  yet  elapsed  since 
the  request  was  made;  or 

(b)  the  requestor  is  an  officer  who  has  not  received  a  determination  under  subsection  C 
from  the  decision-maker;  or 
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(c)  the  requestor  has  received  a  determination  under  subsection  C  that  an  activity  is 
incompatible. 


In  addition  to  the  advance  written  determination  process  set  forth  below,  the  San  Francisco 
Charter  also  permits  any  person  to  seek  a  written  opinion  from  the  Ethics  Commission  with 
respect  to  that  person's  duties  under  provisions  of  the  Charter  or  any  City  ordinance  relating  to 
conflicts  of  interest  and  governmental  ethics.  Any  person  who  acts  in  good  faith  on  an 
opinion  issued  by  the  Commission  and  concurred  in  by  the  City  Attorney  and  District 
Attorney  is  immune  from  criminal  or  civil  penalties  for  so  acting,  provided  that  the  material 
facts  are  as  stated  in  the  opinion  request.  Nothing  in  this  subsection  precludes  a  person  from 
requesting  a  written  opinion  from  the  Ethics  Commission  regarding  that  person's  duties  under 
this  Statement. 

2.  The  Decision-Maker 

Decision-maker  for  request  by  an  employee:  An  employee  of  the  Department  may  seek  an 
advance  written  determination  from  the  City  Librarian  or  his  or  her  designee.  The  City 
Librarian  or  his  or  her  designee  will  be  deemed  the  decision-maker  for  the  employee's 
request. 

Decision-maker  for  request  by  the  City  Librarian:  The  City  Librarian  may  seek  an  advance 
written  determination  from  his  or  her  appointing  authority.  The  appointing  authority  will  be 
deemed  the  decision-maker  for  the  City  Librarian's  request. 

Decision-maker  for  request  by  a  member  of  the  Commission:  A  member  of  the  Commission 
may  seek  an  advance  written  determination  from  his  or  her  appointing  authority  or  from  his  or 
her  commission,  or  the  Ethics  Commission.  The  appointing  authority,  Commission  or  Ethics 
Commission  will  be  deemed  the  decision-maker  for  the  member's  request. 

3.  THE  Process 

The  requestor  must  provide,  in  writing,  a  description  of  the  proposed  activity  and  an 
explanation  of  why  the  activity  is  not  incompatible  under  this  Statement.  The  written  material 
must  describe  the  proposed  activity  in  sufficient  detail  for  the  decision-maker  to  make  a  fully 
informed  determination  whether  it  is  incompatible  under  this  Statement. 

When  making  a  determination  under  this  subsection,  the  decision-maker  may  consider  any 
relevant  factors  including,  but  not  limited  to,  the  impact  on  the  requestor's  ability  to  perform 
his  or  her  job,  the  impact  upon  the  Department  as  a  whole,  compliance  with  applicable  laws 
and  rules  and  the  spirit  and  intent  of  this  Statement.  The  decision-maker  shall  consider  all 
relevant  written  materials  submitted  by  the  requestor.  The  decision-maker  shall  also  consider 
whether  the  written  material  provided  by  the  requestor  is  sufficiently  specific  and  detailed  to 
enable  the  decision-maker  to  make  a  fully  informed  determination.  The  decision-maker  may 
request  additional  information  from  the  requestor  if  the  decision-maker  deems  such 
information  necessary.  For  an  advance  written  determination  request  from  an  employee,  if  the 
City  Librarian  delegates  the  decision-making  to  a  designee  and  if  the  designee  determines  that 
the  proposed  activity  is  incompatible  under  this  Statement,  the  employee  may  appeal  that 
determination  to  the  City  Librarian.  - 

The  decision-maker  shall  respond  to  the  request  by  providing  a  written  determination  to  the 
requestor  by  mail,  email,  personal  delivery,  or  other  reliable  means.  For  a  request  by  an 
employee,  the  decision-maker  shall  provide  the  determination  within  a  reasonable  period  of 
time  depending  on  the  circumstances  and  the  complexity  of  the  request,  but  not  later  than  20 
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working  days  fix>m  the  date  of  the  request.  If  the  decision-maker  does  not  provide  a  written 
determination  to  the  employee  within  20  working  days  from  the  date  of  the  employee's 
request,  the  proposed  activity  will  be  determined  not  to  violate  this  Statement. 

The  decision-maker  may  revoke  the  determination  at  any  time  based  on  changed  facts  or 
circumstances  or  other  good  cause,  by  providing  advance  written  notice  to  the  requestor.  The 
written  notice  shall  specify  the  changed  facts  or  circumstances  or  other  good  cause  that 
warrants  revocation  of  the  advance  written  determination. 

4.       Determinations  are  Public  Records 

To  'cs  are  enforced  equally,  requests  for  advance  written  determinations 

and  :  :>His,  including  approvals  and  denials,  are  public  records  to  the  extent 

penr. 

I\ .     Restrictions  on  Use  of  City  Resources,  City  Work-Product  and  Prestige 

A.  Use  of  City  Resources 

No  officer  or  employee  ma>  use  Cit\  resources,  including,  without  limitation,  facilities, 
telephone,  computer,  copier,  fax  machine,  e-mail,  internet  access,  stationery  and  supplies,  for 
any  non-City  purpose,  including  any  political  activ'cy  or  personal  purpose.  No  officer  or 
employee  may  allow  any  other  person  to  use  City  resources,  including,  without  limitation, 
facilities,  telephone,  computer,  copier,  fax  machine,  c-mail,  internet  access,  stationery  and 
supplies,  for  any  non-City  purpose,  including  any  political  activity  or  personal  purpose. 
Notwithstanding  these  general  prohibitions,  any  incidental  and  minimal  use  of  City  resources 
does  not  constitute  a  violation  of  this  section.  Nothing  in  this  subsection  shall  be  interpreted 
or  applied  to  interfere  with,  restrict  or  supersede  any  rights  or  entitlements  of  employees, 
recognized  employee  organizations,  or  their  members  under  state  law  or  regulation  or 
pursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  City  facilities,  equipment  or 
resources,  as  defined  herein. 

Example.  An  officer  or  employee  may  use  the  telephone  to  make  occasional  calls  to 
arrange  medical  appointments  or  speak  with  a  child  care  provider,  because  this  is  an 
incidental  and  minimal  use  of  City  resources  for  a  personal  purpose. 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  complying  with  more 
restrictive  policies  of  the  Department  regarding  use  of  City  resources,  including,  without 
limitation,  the  Department's  e-mail  policy. 

B,  Use  of  City  Work-Product 

No  officer  or  employee  may,  in  exchange  for  anything  of  value  and  without  appropriate 
authorization,  sell,  publish  or  otherwise  use  any  non-public  materials  that  were  prepared  on 
City  time  or  while  using  City  facilities,  property  (including  without  limitation,  intellectual 
property),  equipment  and/or  materials.  For  the  purpose  of  this  prohibition,  appropriate 
authorization  includes  authorization  granted  by  law,  including  the  Sunshine  Ordinance, 
California  Public  Records  Act,  the  Ralph  M.  Brown  Act  as  well  as  whistleblower  and 
improper  government  activities  provisions,  or  by  a  supervisor  of  the  officer  or  employee. 


includiri  j  not  limited  to  the  officer's  or  employee's  appointing  authority.  Nothing  in  this 

subsc  irrpreted  or  applied  to  interfere  with,  restrict  or  supersede  any  rights  or 

enlitk  CCS.  recognized  employee  organizations,  or  their  members  under  state 

law  I  I  I    ursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  public 

malcTM,  r  ^.  iIccUnc  bargaining  agreement  negotiations. 
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C.      Use  of  Prestige  of  the  Office 

No  officer  or  employee  may  use  his  or  her  City  title  or  designation  in  any  communication  for 
any  private  gain  or  advantage.  The  following  activities  are  expressly  prohibited  by  this 
section. 

1 .  Using  City  Business  Cards 

No  officer  or  employee  may  use  his  or  her  City  business  cards  for  any  purpose  that  may  lead 
the  recipient  of  the  card  to  think  that  the  officer  or  employee  is  acting  in  an  official  capacity 
when  the  officer  or  employee  is  not. 

Example  of  inappropriate  use.  An  employee's  friend  is  having  a  dispute  with 
his  new  neighbor  who  is  constructing  a  fence  that  the  friend  believes 
encroaches  on  his  property.  The  friend  invites  the  employee  over  to  view  the 
disputed  fence.  Wlien  the  neighbor  introduces  herself,  the  employee  should 
not  hand  the  neighbor  her  business  card  while  suggesting  that  she  could  help 
resolve  the  dispute.  Use  of  a  City  business  card  under  these  circumstances 
might  lead  a  member  of  the  public  to  believe  that  the  employee  was  acting  in 
an  official  capacity. 

Example  of  acceptable  use.  An  employee  is  at  a  party  and  runs  into  an  old 
friend  who  has  just  moved  to  town.  The  friend  suggests  meeting  for  dinner  and 
asks  how  to  get  in  touch  with  the  employee  to  set  up  a  meeting  time.  The 
employee  hands  the  friend  the  employee's  business  card  and  says  that  he  can  be 
reached  at  the  number  on  the  card.  Use  of  a  City  business  card  under  these 
circumstances  would  not  lead  a  member  of  the  public  to  believe  that  the 
employee  was  acting  in  an  official  capacity.  Nor  would  use  of  the  telephone  to 
set  up  a  meeting  time  constitute  a  misuse  of  resources  under  subsection  A, 
above. 

2.  Using  City  Letterhead,  City  Title,  or  E-Mail 

No  officer  or  employee  may  use  City  letterhead.  City  title,  City  e-mail,  or  any  other  City 
resource,  for  any  communication  that  may  lead  the  recipient  of  the  communication  to  think 
that  the  officer  or  employee  is  acting  in  an  official  capacity  when  the  officer  or  employee  is 
not.  (Use  of  e-mail  or  letterhead  in  violation  of  this  section  could  also  violate  subsection  A  of 
this  section,  which  prohibits  use  of  these  resources  for  any  non-City  purpose.) 

Example.  An  officer  or  employee  is  contesting  a  parking  ticket.  The  officer  or 
employee  should  not  send  a  letter  on  City  letterhead  to  the  office  that  issued 
the  ticket  contesting  the  legal  basis  for  the  ticket. 

3.  HOLDING  Oneself  Out,  Without  Authorization,  As  a 
Representative  of  the  Department 

No  officer  or  employee  may  hold  himself  or  herself  out  as  a  representative  of  the  Department, 
or  as  an  agent  acting  on  behalf  of  the  Department,  unless  authorized  to  do  so. 

Example.  An  employee  who  lives  in  San  Francisco  wants  to  attend  a  public 
meeting  of  a  Commission  that  is  considering  a  land  use  matter  that  will  affect 
the  employee's  neighborhood.  The  employee  may  attend  the  meeting  and 
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speak  during  public  comment,  but  should  make  clear  that  he  is  speaking  in  his 
private  capacity  and  not  as  a  representative  of  the  Depanment. 

\'.      I'lsdiiiiuiKiN  ON  Gifts  for  Assistance  with  City  Services 

Stau  .    '        -.  linms  on  the  value  of  gifts  an  officer  or  emplovee  may 

acccri  I  i\>ii;ical  Rciorm  Act,  Gov't  Code  §  89503,  C&GC  Code  §§3.1- 

101  anc  3.2  lo.  I  1  his  section  imposes  additional  limits  by  prohibiting  an  officer  or  employee 
from  accepting  any  gift  that  is  given  in  exchange  for  doing  the  officer's  or  employee's  City 
job. 

No  officer  or  employee  may  receive  or  accept  gifts  from  anyone  other  than  the  City  for  the 
performance  of  a  specific  service  or  act  the  officer  or  employee  would  be  expected  to  render 
or  perform  in  the  regular  course  of  his  or  her  City  duties;  or  for  advice  about  the  processes  of 
the  City  directly  related  to  the  officers  or  employee's  duties  and  responsibilities,  or  the 
processes  of  the  entity  they  serve. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  owns  season  tickets  to  the  Giants  and  sends  a 
pair  of  tickets  to  an  employee  of  the  Department  in  appreciation  for  the 
employee's  work.  Because  the  gift  is  given  for  the  performance  of  a  service  the 
employee  is  expected  to  perform  in  '.he  regular  course  of  City  duties,  the 
employee  is  not  permitted  to  accept  the  tickets. 

Example.  A  member  of  the  public  requests  assistance  in  resolving  an  issue  or 
complaint  that  is  related  to  the  City  and  County  of  San  Francisco,  but  that  does 
not  directly  involve  the  Department.  The  employee  directs  the  member  of  the 
public  to  the  appropriate  department  and  officer  to  resolve  the  matter.  The 
member  of  the  public  offers  the  employee  a  gift  in  appreciation  for  this 
assistance.  The  employee  may  not  accept  the  gift,  or  anything  of  value  from 
anyone  other  than  the  City,  for  providing  this  kind  of  assistance  with  City 
services. 

As  used  in  this  Statement,  the  term  gift  has  the  same  meaning  as  under  the  Political  Reform 
Act,  including  the  Act's  exceptions  to  the  gift  limit.  (See  Gov't  Code  §§  82028,  89503;  2  Cal. 
Code  Regs.  §§  18940-18950.4.)  For  example,  under  the  Act,  a  gift  that,  within  30  days  of 
receipt,  is  returned,  or  donated  by  the  officer  or  employee  to  a  501(c)(3)  organization  or 
federal,  state  or  local  government  without  the  officer  or  employee  taking  a  tax  deduction  for 
the  donation,  will  not  be  deemed  to  have  been  accepted.  In  addition  to  the  exceptions 
contained  in  the  Act,  nothing  in  this  Statement  shall  preclude  an  employee's  receipt  of  a  bona 
fide  award,  or  free  admission  to  a  testimonial  dinner  or  similar  event,  to  recognize  excepfional 
service  by  that  employee,  and  which  is  not  provided  in  return  for  the  rendering  of  service  in  a 
particular  matter.  Such  awards  are  subject  to  the  limitation  on  gifts  imposed  by  the  Political 
Reform  Act  and  local  law. 

In  addition,  the  following  gifts  are  de  minimis  and  therefore  exempt  from  the  restricdons  on 
gifts  imposed  by  section  V  of  this  Statement: 

i.  Gifts,  other  than  cash,  with  an  aggregate  value  of  $25  or  less  per  occasion;  and 

ii.  Gifts  such  as  food  and  drink,  without  regard  to  value,  to  be  shared  in  the  office 
among  officers  or  employees. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  sends  a  $15  basket  of  fruit  to  an  employee  as  a 
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holiday  gift.  Altiiough  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  employee  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  employee  may  accept  the  fruit  because  the  value  is  de 
minimis.  (Because  the  reporting  requirement  is  cumulative,  an  employee  may 
be  required  to  report  even  de  minimis  gifts  on  his  or  her  Statement  of 
Economic  Interests  if,  over  the  course  of  a  year,  the  gifts  equal  or  exceed  $50.) 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  fi-om  the  Department  sends  a  $150  basket  of  fruit  to  the  Department 
as  a  holiday  gift.  Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  Department  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  Department  may  accept  the  fruit  basket  because  it  is  a 
gift  to  the  office  to  be  shared  among  officers  and  employees. 

VI.     Amendment  of  Statement 

Once  a  Statement  of  Incompatible  Activities  is  approved  by  the  Ethics  Commission,  the 
Department  may,  subject  to  the  approval  of  the  Ethics  Commission,  amend  the  Statement. 
(C&GC  Code  §  3.218(b).)  In  addition,  the  Ethics  Commission  may  at  any  time  amend  the 
Statement  on  its  own  initiative.  No  Statement  of  Incompatible  Activities  or  any  amendment 
thereto  shall  become  operative  until  the  City  and  County  of  San  Francisco  has  satisfied  the 
meet  and  confer  requirements  of  State  law  and  the  collective  bargaining  agreement. 
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Date:  May  4,  2011 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 

Re:  Proposed  amendments  to  SIA  of  San  Francisco  Public  Library 

The  San  Francisco  Public  Library  ("Library")  has  requested  amendments  to  its 
Statement  of  Incompatible  Activities  ("SIA").  A  representative  from  the  Library  will 
attend  the  Commission's  May  9,  201 1  meeting  to  answer  any  questions.  For  the 
reasons  set  forth  below,  and  because  staff  believes  that  provisions  in  SIAs  should  be 
modified  when  experience  shows  that  they  are  unduly  restricting  employees  from 
engaging  in  activities  that  are  not  actually  incompatible,  staff  recommends  that  the 
Commission  approve  of  the  changes. 

Background 

The  SIA  is  a  statement  that  identifies  outside  activities  that  are  inconsistent, 
incompatible,  or  in  conflict  with  the  duties  of  the  officers  and  employees  of  a  City 
department,  board,  commission  or  agency.  See  San  Francisco  Campaign  and 
Governmental  Conduct  Code  ("C&GC  Code")  §  3.218.  The  voters  adopted  section 
3.21 8  as  part  of  Proposition  E  in  November  2003.  That  measure  required  all  Cit\' 
departments  to  submit  draft  SIAs  to  the  Ethics  Commission  for  consideration  by 
August  2004.  Based  on  feedback  from  the  Civil  Service  Commission,  which  held 
hearings  on  the  SIAs  from  2004  -  2006,  the  Commission  adopted  a  template — which  it 
amended  several  times — that  sets  forth  standard  language  to  be  included  in  ever}- 
department,  board  and  commission's  SIA.  Between  February  2006  and  September 
2008,  the  Ethics  Commission  held  hearmgs  to  approve  the  SIAs  for  all  the  Cit\  "s 
departments,  boards  and  commissions.  Throughout  the  process,  the  Commission's  staff 
and  the  Department  of  Human  Resources  invited  every  City  employee  union  to  attend 
meet  and  confer  discussions  regarding  template  and  department-specific  language.  The 
staff  held  dozens  of  meetings  with  unions  between  October  2006  and  March  2008. 

In  addition  to  listing  outside  activities  that  are  incompatible,  inconsistent,  or  in  conflict 
with  the  department's  mission,  each  SIA  also  states  that  no  officer  or  employee  may 
use  City  resources  for  non-City  purposes;  or  sell,  use  or  publish,  without  appropriate 
authorization,  non-pubhc  materials  prepared  on  City  time  or  while  using  City  property-; 
or  use  his  or  her  City  title  or  designation  in  any  communication  for  private  gain  or 
advantage;  or  receive  any  gift  for  doing  his  or  her  job. 
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The  Ethics  Commission  invited  departments  to  add  pro\  isions  to  the  SIAs  governing  only  their 
otTicers  and  cn-ipK\\  ees.  Department  representatives  met  with  Ethics  staff  in  crafting  these 
pro\  isi^M  i  _ :  il.  staff  deferred  to  the  departments  in  identifying  issues  that  required 

special  la:  .  NlAs.  All  such  non-template  provisions  were  subject  to  meet  and  confer 

with  the  urii.r.s  jMUT  lo  final  approval  of  each  SIA  by  the  Ethics  Commission.  The  Commission 
finally  appro\  cd  the  last  of  the  SIAs  at  its  meeting  on  September  8,  2008;  and  all  the  SIAs  took 
effect  30  days  later,  on  October  8.  2008. 

Under  section  3.218,  the  Ethics  Commission  may  amend  any  department's  SIA.  The 
Commission  must  hold  a  hearing  to  consider  each  amendment.  No  later  than  seven  days  prior  to 
the  hearing,  the  Commission  must  provide  notice  to  the  department  that  submitted  the 
amendment,  the  unions  that  represent  officers  and  employees  affected  by  the  amendment,  and 
the  Ci\  il  Sen-  ice  Commission,  all  of  whom  will  have  an  opportunity  to  make  a  presentation 
regarding  the  proposed  amendment.  See  EC  Reg.  3.21 8- 1(c). 

No  amendment  is  operative  until  the  City  has  met  its  meet  and  confer  obligations  under  state 
law.  5^i?  C&GC  Code  §  3.218(b). 

Based  on  the  process  set  for  the  adoption  of  amendments,  the  Commission  will  consider  the  draft 
amendments  at  the  May  9,  201 1  meeting.  All  the  unions  that  represent  employees  at  the  Library 
and  the  Civil  Service  Commission  have  been  notified  of  the  meeting.  If  the  Commission 
preliminarily  approves  the  changes,  the  City  through  the  staff  of  the  Ethics  Commission,  the  City 
Attorney's  Office  and  the  Department  of  Human  Resources  will  engage  in  meet  and  confer  with 
the  affected  imions.  Finally,  the  amendments  -  either  as  preliminarily  approved  by  the 
Commission  or  as  further  modified  based  on  the  meet  and  confer  discussions  -  will  return  for 
further  consideration  and  possible  final  approval  before  the  Commission  at  a  subsequent 
meeting. 

Non-template  language  in  the  Library's  SIA  and  the  Library's  reasons  for  change 

Aside  from  its  mission  statement,  the  non-template  language  in  the  Library's  SIA  appears  in 
section  III.A.l,  which  sets  forth  five  restricfions  on  activities  of  Library  officers  and  employees.^ 
The  provisions  are  stated  below  in  bold  italic  text.  Following  each  provision,  the  Library  has 
provided  an  explanation_of  why  the  language  should  be  deleted,  in  italic  text. 

a.        No  officer  of  employee  may  he  employed  by,  or  receive  compensation  from,  an 
individual  or  entity  that  has  a  contract  or  is  a  vendor  n-ith  the  Department  or 
Commission,  or  that  has  had  a  contract  or  was  a  vendor  with  the  Department  or 
Commission  during  the  past  twelve  months.  This  prohibition  does  not  apply  to 
employment  of  or  compensation  received  by  an  officer's  or  employee's  spouse  or 
registered  domestic  partner. 


'  Under  the  SIA,  an  officer  or  employee  may  engage  in  an  activity  proscribed  in  section  ni.A.l(a)-(e)  if  the  officer 
or  employee  obtains  an  advanced  written  determination  (AWD)  that  coneludcN  ili.ii  ^ueh  activity  is  actually  not 
incompatible,  inconsistent  or  in  conflict  with  the  officer's  or  employee  s  dunes 
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Example.  No  officer  or  employee  may  be  employed  by  or  receive  compensation  from 
any  individual  or  entity  that  provides  book  binding  or  book  repair  services  to  the 
Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

Many  Library  staff  are  also  experts  in  their  field  (or  in  a  field  of personal  interest)  and 
quite  a  few  are  published  authors.  For  example,  one  librarian  in  the  arts  reference 
section  has  a  personal  passion  for  dance  and  has  published  two  monographs  on  the 
subject.  The  current  SL4.  language  suggests  that  the  staff  member  not  be  allowed  to  have 
her  works  published  through  a  publisher  that  sells  books  to  the  Library,  nor  to  a  book 
vendor  that  sells  books  to  the  Library.  This  was  not  the  intent  of  the  SIA  and 
unreasonably  conflicts  with  the  Library 's  mission  to  collect  broadly  on  all  topics.  It  is 
not  detrimental  to  the  Library  to  have  staff  with  this  expertise  on  a  topic;  it  is  beneficial. 
The  current  language  was  intended  to  prevent  potential  abuse  -  a  staff  member  using  his 
or  her  position  to  solicit  a  publishing  contract,  completing  the  work  during  City  paid 
hours,  or  influencing  the  purchase  of  items  because  he  or  she  is  in  fact  the  author. 
However,  other  language  in  the  SLA  and  State  conflict  of  interest  laws  would  prohibit 
these  inappropriate  activities  and  the  Library 's  collection  purchasing  is  directed  by 
following  a  detailed  Collection  Development  Policy  and  Collection  Plan. 

b.  No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  writer,  editor  or 
publicist  for,  a  publisher  who  sells  books  to  the  Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

Same  explanation  as  above.  The  Library's  largest  expenditures  outside  of  staffing  are  for 
collections,  purchased  fiom  publishers  and  book  vendors.  In  addition  to  Library  staff  as 
authors,  we  are  often  asked  to  act  as  editors,  chapter  writers  and  contributors  to 
compiled  works,  particularly  in  the  area  of  library  services  and  the  study  of 
library /information  science.  If  the  work  is  done  on  personal  time,  there  is  no  reason  staff 
should  not  be  compensated  for  this  work.  Further,  the  Library  and  community  benefit 
from  then  being  able  to  add  the  item  to  the  collection  for  public  access.  Inappropriate 
activities  would  be  prevented  by  existing  conflict  of  interest  laws  and  the  other  provisions 
in  the  SIA. 

c.  No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  programmer,  editor, 
or  publicist  for  a  publisher  of  databases  or  other  electronic  media  if  that  publisher  sells 
such  materials  to  the  Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

This  has  simply  not  been  a  problem  for  the  Library  in  the  past,  and  we  have  no  reason  to 
believe  it  will  become  a  problem.  If  any  staff  member  seeks  to  obtain  outside  work  for  a 
publisher,  the  City's  work  rules  would  apply.  And  existing  conflict  of  interest  rules  other 
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than  (he  SL4  would  prohibit  thai  staff  member  from  trying  to  influence  any  Library 
decisions  regardin^^  puhlisher.  The  Library's  internal  policies  address  how  we 
engage  in  colleciior.s  jdivmcs.  Thus,  this  provision  is  not  necessary. 

d.  So  employee  or  the  City  Librarian  may  serve,  whether  compensated  or  not,  as  a 
consultant,  exhibition  designer,  or  preparator  for  a  company,  nonprofit  organization, 
artist,  or  artists '  collective  whose  exhibitions  are  booked  into  the  Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

This  provision  prohibits  activities  that  the  department  believes  is  beneficial  to  the  Library 
and  its  staff.  Library  exhibits  staff  have  been  engaged  with  the  non-profit  group  Exhibit 
Envoy  (formerly  the  California  Exhibition  Resource  Alliance  or  CERA),  w-hich  originally 
started  through  the  California  Council  for  the  Humanities.  Exhibit  Envoy  is  associated 
with  numerous  high  quality  state  and  national  exhibits  that  focus  on  the  history  of  the 
state's  cidtural  heritage,  often  partnering  with  the  Smithsonian,  California  flistorical 
Society  and  others.  Exhibits  organized  by  Exhibit  Envoy  are  often  appropriate  for  the 
Library,  per  the  exhibits  policy,  augmenting  and  increasing  the  awareness  of  and 
accessibility  to  the  Library's  collections.  The  provision  prohibits  staff from  working  with 
both  institutions,  though  their  missions  are  complementary. 

e.  No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  an  instructor  for  any  person  or  entity  that  provides 
training  at  the  Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

Again,  the  Library  and  its  staff  benefit  from  staff  doing  the  type  of  work  that  this 
provision  prohibits.  Lnstruction  for  Bay  Area  library  professionals  is  organized  by  a 
regional  company,  InfoPeople,  that  specializes  in  workforce  development  for  staff  of  all 
types  of  libraries,  including  SFPL  employees.  The  SLA  prohibits  librarians  from  SFPL 
from  participating  with  this  group  as  instructors  or  curriculum  developers,  even  on  their 
own  time  and  even  though  the  activity  does  not  interfere  with  the  Library  or  City.  On  the 
contrary,  staff participation  in  instruction  of  this  sort  would  support  the  Library 's 
connection  to  other  libraries,  enhance  awareness  of  and  use  of  SFPL  collections,  and 
improve  service  to  the  public  regionally. 

Discussion 

In  2004,  the  Library's  staff  proposed  the  provisions  in  section  III.A.l(a)-(e)  to  address  a  concern 
that  officers  or  employees  who  engaged  in  the  above  activities  might  exert  undue  influence  on 
the  government  decisions  regarding  the  Library's  purchases,  exhibits,  and  programs. 

However,  as  set  forth  in  the  memorandum  from  City  Librarian  Luis  Herrera  and  the  above 
examples  from  the  Library,  experience  with  the  provisions  suggests  that  they  are  unnecessary 
and  burdensome  for  Library  staff  Mr.  flerrera  states  that  the  Library  staffs  participation  in  the 
above  activities  does  not  interfere  with  the  Library's  ability  lo  make  governmental  decisions  and 
conduct  outreach  according  to  adopted  policies  and  procedures,  adding  tliat  "such  activities  serve 
lo  enhance  the  expertise  of  librarians  and  the  role  of  the  Library  as  a  community  resource  and 
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information  provider."  The  memo  further  states  that  the  provisions  may  serve  to  hinder  the 
professional  development  and  personal  growth  of  Library  staff.  The  Library  also  makes  the  case 
that  potential  abuse  and  undue  influence  can  be  effectively  addressed  through  existing  conflict  of 
interest  laws  and  the  other  provisions  in  the  SIA,  particularly  the  sections  prohibiting  outside 
activities  that  require  a  time  commitment  that  interferes  with  City  duties,  the  use  of  City 
resources  for  non-City  purposes,  and  the  use  of  City  title  or  designation  for  private  purpose  or 
gain. 

Staff  Recommendation 

For  the  above  reasons,  following  the  Library's  request,  staff  recommends  deletion  of  the 
provisions  in  section  IILA.l(a)-(e)  from  the  Library's  SIA. 

Li  addition,  staff  recommends  adding  key  Library  policies  in  section  I  of  the  SIA,  which 
identifies  the  laws  and  rules  that  govern  the  conduct  of  officers  and  employees  of  the  Library. 
Staff  understands  that  the  Library  has  worked  with  union  representatives  in  recommending  these 
changes,  and  that  at  least  one  union  plans  to  send  a  representative  to  the  May  9  meeting  to  speak 
in  favor  of  the  changes. 

When  the  Commission  adopted  the  SIAs,  it  did  not  intend  to  set  them  in  stone.  The  Commission 
should  amend  the  SIAs  when  the  experience  of  the  departments  and  employees  show  that  the 
provisions  are  not  serving  their  intended  goals  or  are  unnecessarily  restricting  City  emplo\  ees 
firom  engaging  in  activities  that  axe  not  actually  uicompatible.  For  the  reasons  cited  b>-  the 
Library,  staff  recommends  that  the  Commission  approve  the  proposed  amendments  to  the  SIA  of 
the  Library. 


S:\Conflicts  of  Interest\Incompatibility  Statements\PubIic  Library\mem  to  EC  re  admt  to  SIA4.2011.doc 
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San  Francisco  Public  Library 


Date:  February  23,  2011 

To:  San  Francisco  Ethics  Commission  c/o  IVlabel  Ng,  Deputy  Executive  Director 

From:  Luis  Herrera,  City  Librarian 

Cc:  Jon  Givner,  Deputy  City  Attorney 

Re:  Library  Department  Proposed  Amendment  of  the  Statement  of  Incompatible  Activities 

Pursuant  to  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.218,  the  San 
Francisco  Public  Library's  Statement  of  Incompatible  Activities  ("Statement")  was  adopted  in  2008, 
based  upon  proposals  drafted  in  2004  under  previous  Library  administration.  As  a  result  of  further 
review  and  discussion  with  staff,  the  Library  department  management  has  reconsidered  the  effective 
use  and  impacts  of  the  Statement,  particularly  the  detailed  restrictions  included  in  section  III 
"Restrictions  on  Incompatible  Activities"  related  to  authorship,  publishing,  exhibits,  and  instruction. 
While  the  restrictions  in  this  section  seemed  reasonable  in  the  original  version,  we  have  since  identified 
many  examples  of  activities  that  would  be  prohibited  by  the  current  language,  but  that  are,  in  fact, 
compatible  with  the  mission  and  values  of  the  Public  Library,  such  as: 

•  Technical  or  subject/ research  knowledge  qualifies  library  staff  to  be  considered  experts  in  a  given 
field.  Librarians  are  often  asked  to  share  this  expertise,  building  upon  the  public  library  value  of 
sharing  information,  providing  resources,  and  promoting  lifelong  learning.  To  this  end,  staff  may 
have  the  opportunity  to  - 

o    Publish  in  monograph  and  journal  (print  and  online)  formats,  related  to  library  services  or  a 

specific  topic  of  expertise; 
o    Participate  in  speaking  engagements  related  to  libraries  or  other  topics  of  interest;  or 
o    Provide  instruction  to  library  professionals,  community  groups,  or  outside  organizations. 

•  Personal  interest  in  other  community  arts/literary  activities,  such  as  memberships  in  a  local  artist  or 
writers'  collective,  serve  to  broaden  library  staff  understanding  of  and  participation  in  the 
neighborhoods  the  Library  serves. 

Library  staff  participation  in  the  above  activities,  apart  from  individual  work  responsibilities,  does  not 
interfere  with  the  Library's  ability  to  retain  appropriate  services  from  publishers,  associations, 
instruction  vendors,  nor  does  it  inhibit  efforts  to  reach  out  to  community  organizations,  all  according  to 
adopted  policies  and  procedures.  On  the  contrary,  such  activities  serve  to  enhance  the  expertise  of 
librarians  and  the  role  of  the  Library  as  a  community  resource  and  information  provider. 


Experience  implementing  the  Statement  has  proven  that  potential  abuse  will  be  prevented  effectively 
through  execution  of  the  Statement  as  a  whole  and,  specifically,  by  the  following  requirements,  which 
would  be  maintained  in  a  revised  Statement: 

•  "No  officer  or  employee  may  engage  in  an  outside  activity  (regardless  of  whether  the  activity  is 
compensated)  that  conflicts  with  his  or  her  City  duties."  (page  2;  section  III,  A.,  1) 

•  "Neither  the  City  Librarian  nor  any  employee  may  engage  in  outside  activity  (regardless  of  whether 
the  activity  is  compensated)  that  would  cause  the  City  Librarian  or  employee  to  be  absent  from  his 
or  her  assignments  on  a  regular  basis,  or  otherwise  require  a  time  commitment  that  is 
demonstrated  to  interfere  with  the  City  Librarian  or  employee's  performance  of  his  or  her  City 
duties."  (page  3;  section  III,  A.,  2) 

•  "No  officer  or  employee  may  use  City  resources,  including,  without  limitation,  facilities,  telephone, 
computer,  copier,  fax  machine,  e-mail,  internet  access,  stationery  and  supplies,  for  any  non-City 
purpose,  including  any  political  activity  or  personal  purpose."  (page  6;  section  IV,  A.) 

•  "No  officer  or  employee  may,  in  exchange  for  anything  of  value  and  without  appropriate 
authorization,  sell,  publish  or  otherwise  use  any  non-public  materials  that  were  prepared  on  City 
time  or  while  using  City  facilities,  property  (including  and  without  limitation,  intellectual  property), 
equipment  and/or  materials."  (page  6;  section  IV,  B.) 

•  "No  officer  or  employee  may  use  his  or  her  City  title  or  designation  in  any  communication  for  any 
private  gain  or  advantage."  (page  7;  section  IV,  C.) 

•  "No  officer  or  employee  may  receive  or  accept  gifts  from  anyone  other  than  the  City  for  the 
performance  of  a  specific  service  or  act  the  officer  or  employee  would  be  expected  to  render  or 
perform  in  the  regular  course  of  his  or  her  City  duties;  or  for  advice  about  the  processes  of  the  City 
directly  related  to  the  officer's  or  employee's  duties  and  responsibilities,  or  the  processes  of  the 
entity  they  serve."  (page  8;  section  V) 

With  these  restrictions  in  place,  the  Library  proposes  that  Section  III,  A.,  1  "Activities  that  Conflict  with 
Official  Duties,"  be  amended  to  remove  examples  a.  through  e.,  as  well  as  any  references  to  these 
examples.  These  examples  are  unnecessary  to  achieving  successful  implementation  of  the  Statement 
and  may  serve  as  a  hindrance  to  the  professional  development  and  personal  growth  of  Library  staff.  In 
addition,  we  propose  that  key  Library  policies  related  to  the  management  of  Library  collections, 
exhibitions,  and  patron  records  be  referenced  in  the  list  of  "Department  policies  and  State  and  local 
laws  and  rules"  that  govern  staff  conduct  in  the  Statement's  introduction  (section  I). 

A  proposed,  edited  version  of  the  Statement  is  attached. 


Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


Jamienne  S.  Studley 
Vice-Chairperson 


Beverly  Haydn 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


John  St.  Croix 
I  Executive  Director 


Date:  January  19,  2012 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 

Re:  Consideration  of  possible  amendments  to  publk^fiffancing  program 


On  September  30,  201 1,  Supervisor  Jane  Kim  introduced  legislation  to  amend  the 
Campaign  Finance  Reform  Ordinance,  San  Francisco  Campaign  and  Governmental 
Conduct  ("C&GC")  Code  section  1.1 10  et  seq.  ("CFRO")  to  address  issues  raised  by 
the  U.S.  Supreme  Court's  decision  in  Arizona  Free  Enterprise  v.  Bennett.  The 
legislation  would  have  raised  the  qualifying  threshold  for  candidates  for  the  Board  of 
Supervisors  seeking  public  funds  so  that  they  must  raise  at  least  $7,500  in  qualifying 
contributions  and  be  opposed  by  another  candidate  who  has  received  contributions  or 
made  expenditures  which  in  the  aggregate  equal  or  exceed  $7,500.  The  legislation 
would  have  also  increased  a  Board  candidate's  individual  expenditure  ceiling  from 
$143,000  to  $245,000.  It  would  have  left  unchanged  the  qualifying  threshold  and 
individual  expenditure  ceiling  for  candidates  for  Mayor  seeking  public  funds.  The 
Commission  considered  the  legislation  at  its  October  19,  201 1  special  meeting  but  did 
not  take  action  to  support  or  oppose  it. 

At  its  last  meeting  on  December  12,  201 1,  the  Ethics  Commission  considered  several 
policy  questions  related  to  the  City's  public  financing  program  for  candidates  for  the 
Board  of  Supervisors  and  the  Mayor.  On  January  10,  2012,  Supervisor  David  Campos 
introduced  a  measure  to  be  placed  on  the  June  5,  2012  ballot  to  amend  the  Campaign 
Finance  Reform  Ordinance,  San  Francisco  Campaign  and  Governmental  Conduct  Code 
("C&GC  Code"  or  "CFRO")  and  Municipal  Elections  Code  to  address  issues  raised  by 
the  Bennett  decision.  In  the  meantime,  staff  has  been  working  with  Super\'isor  Kim 
and  others  to  amend  the  CFRO  at  the  Board  of  Supervisors  to  address  these  same 
issues.  Supervisor  Kim  has  proposed  that  the  Commission  consider  several 
amendments  to  her  legislation  at  the  January  23,  2012  meeting. 

In  general,  the  Kim  proposal  addresses  not  only  the  situation  created  by  the  Bennett 
decision  but  also  concerns  that  were  raised  at  the  Interested  Persons  meetings  that 
candidates  must  do  more  to  show  viability  before  receiving  public  funds  and  that  public 
funds  should  be  disbursed  beginning  on  a  date  later  than  February  of  the  election  year. 
The  proposed  amendments  generally  do  the  following: 
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•  Change  tlie  qualification  thresholds  for  public  funds  for  both  Supervisorial  and  Mayoral 
candidates; 

•  Increase  the  amount  of  public  funds  available; 

•  Modify  the  formula  for  matching  public  funds; 

•  Delay  the  disbursement  of  public  funds; 

•  Adopt  different  expenditui-e  ceilings;  and 

•  Retain  adjustable  expenditure  ceilings. 

In  addition,  the  proposal  amends  section  1.170  to  clarify  the  penalties  for  violations.  Finally,  the 
proposal  makes  adjustments  to  the  Municipal  Election  Code  to  move  the  last  day  for  filing 
nomination  papers  from  early  August  to  mid- June  when  there  is  a  November  election  -  but 
because  the  Commission  does  not  have  jurisdiction  over  the  Municipal  Election  Code,  this  memo 
does  not  address  these  changes. 

Under  C&GC  Code  section  1.103,  the  Board  of  Supervisors  may  amend  the  CFRO  if  the 
amendment  furthers  the  purposes  of  the  CFRO,  the  Ethics  Commission  approves  the  proposed 
amendment  in  advance  by  at  least  a  four-fifths  vote  of  all  its  members,  the  proposed  amendment 
is  available  for  public  review  at  least  30  days  before  it  is  considered  by  the  Board  or  any  of  its 
committee;  and  the  Board  approves  the  proposed  amendment  by  at  least  a  two-thirds  vote  of  all 
its  members. 

Staffs  hope  is  that  the  amendments  will  take  effect  by  the  time  the  Redistricting  Task  Force 
finishes  its  work  in  April  2012  so  that  the  new  rules  will  be  in  place  before  the  Commission 
starts  distributing  public  funds  to  any  candidates.'  If  the  Kim  proposal  is  not  adopted,  and  the 
Campos  measure  is  placed  on  the  ballot  and  approved  by  the  voters  in  June,  then  candidates  who 
seek  public  funds  between  now  and  July  would  be  subject  to  the  current  qualifying  and 
disbursement  rules,  while  those  who  apply  for  funds  in  July  would  be  subject  to  a  different  set  of 
qualifying  and  disbursement  rules.  If  the  Kim  proposal  is  not  accepted,  and  the  Campos  measure 
fails  at  the  polls,  then  current  law  stands  and  the  Commission  will  be  faced  with  the  dilemma  of 
possibly  disbursing  public  funds  in  violation  of  the  Bennett  decision. 

Because  the  Kim  proposal  is  the  resuh  of  discussions  held  v/ith  Commission  staff  and  other 
supervisors,  and  we  believe  the  legislation  could  receive  support  of  eight  Supervisors,  staff  urges 
the  Commission  to  approve  the  proposal  as  one  decision  point.  For  tliis  reason,  staff  is  not 
setting  out  separate  decision  points  on  the  different  provisions  of  the  legislative  proposal. 

Discussion 

A.       Changing  the  qualification  thresholds  for  public  funds 

Under  cuixent  law,  to  qualify  for  public  funds,  a  candidate  for  the  Boai'd  of  Supervisors  must 
raise  at  least  $5,000  in  qualifying  contributions  from  at  least  75  contributors  by  the  70^*'  day 


'  On  November  22,  201 1,  Supervisor  Malia  Cohen  introduced  legislation  proposed  by  tlie  1  iliu  s  e\Miini;>sion  to 
delay  certification  of  candidates  seeking  public  funds  in  the  November  2012  election  until  the  R.  disii  u  uuii  Task 
Force  has  completed  its  2012  revision  of  supervisorial  district  boundaries,  expected  on  or  around  .April  1>,  I  hc 
legislation  is  currently  pending  at  the  Rules  Committee. 


before  the  election;  a  candidate  for  Mayor  must  raise  at  least  $25,000  in  qualifying  contributions 
from  at  least  250  contributors  by  the  70^*^  day  before  the  election. 

Under  the  Kim  proposal,  candidates  for  the  Board  of  Supervisors  would  be  required  to  raise  at 
least  $10,000  in  qualifying  contributions  from  at  least  100  contributors  by  the  70^^  day  before  the 
election.  However,  if  the  candidate  is  an  incumbent  member  of  the  Board,  he  or  she  would  be 
required  to  raise  at  least  $15,000  ui  qualifying  contributions  from  at  least  150  contributors  by  the 
70^  day  before  the  election.  Candidates  for  Mayor  would  be  required  to  raise  at  least  $50,000  in 
qualifying  contributions  from  at  least  500  contributors  by  the  70^*^  day  before  the  election;  an 
incumbent  would  be  required  to  raise  at  least  $75,000  in  qualifying  contributions  from  at  least 
750  contributors  by  the  70*  day. 

At  the  Literested  Persons  meetings  held  during  the  past  year,  most  participants  stated  that  the 
cuirent  thresholds  are  too  low  and  that  meeting  the  current  thresholds  does  not  necessarily 
indicate  that  a  candidate  has  broad-based  support.  Thus,  many  interested  persons  suggested 
raising  the  threshold. for  Board  candidates  to  $10,000  in  qualifying  contributions  from  at  least 
100  contributors,  and  for  Mayoral  candidates  to  $50,000  in  qualifying  contributions  from  at  least 
500  contributors."  The  Kim  proposal  would  implement  these  suggestions. 

The  proposal  also  requires  incumbent  candidates  to  raise  more  private  funds  in  order  to  qualify 
for  public  funds.  Since  district  elections  were  implemented  for  the  second  time  in  2000,  no 
incumbent  has  lost  a  bid  for  re-election.  By  virtue  of  their  having  served  in  office,  incumbents 
enjoy  great  name  recognition.  Supervisors  who  have  been  involved  in  this  legislation  believe 
that  incumbents  who  seek  public  funds  should  be  able  to  show  that  they  have  more  widespread 
support  from  their  constituents  than  do  non-incumbents  running  for  office. 

B.       Increasing  the  amount  of  available  public  funds 

Currently,  a  certified  candidate  for  the  Board  of  Supervisors  may  receive  up  to  $89,000,  and  a 
certified  candidate  for  Mayor  may  receive  up  to  $900,000  in  public  funds.  Under  the  Kim 
proposal,  a  Board  candidate  may  receive  up  to  $155,000  in  public  funds,  and  a  Mayoral 
candidate  may  receive  up  to  $1,225,000. 

As  indicated  in  staffs  December  7,  2011  memo,  in  the  November  2010  election,  three 
candidates  (all  from  District  8)  received  more  than  $100,000  in  public  funds  ($104,764, 


~  At  its  last  meeting,  the  Commission  asked  staff  to  explore  the  possibility  of  allowing  a  candidate  to  qualify  for 
public  funds  by  raising  $5,000  in  qualifying  contributions  from  at  least  200  -  250  contributors.  In  looking  at  data 
from  the  2010  election,  staff  notes  that  the  average  total  number  of  contributions  submitted  by  Board  candidates 
seeking  to  qualify  for  pubhc  financing  was  104;  the  median  was  98.  The  average  number  of  un-itemized 
contributions  (donations  of  less  than  $100)  was  58;  the  median  number  of  un-itemized  contributions  submitted  for 
qualification  was  59.  It  is  difficult  to  gauge  whether  these  numbers  would  change  if  the  number  of  qualifying 
confributions  was  increased  to  200  or  250.  Nonetheless,  based  on  information  gathered  at  the  Interested  Persons 
meetings  and  possible  administrative  inequities  with  a  different  qualifying  threshold,  staff  does  not  recommend 
creating  an  alternate  qualification  frack  fc-  Board  candidates. 

The  Commission  also  indicated  support  for  a  requirement  that  50  contributors  come  from  the  district  of  a  Board 
candidate  seeking  to  qualify  for  public  funds.  Because  staff  beheves  that  this  is  an  issue  that  can  be  explored  iQ 
greater  detail  at  another  time,  staff  does  not  recommend  considering  this  provision  at  this  time. 
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$121,406,  and  $140,572),  and  one  candidate  in  District  6  received  more  than  the  initial  $89,000 
amount  ($90,817).  In  the  November  2008  election,  two  candidates  received  more  than  $100,000 
in  public  funds  ($123,445  in  D3  and  $105,033  in  Dl  1),  and  one  candidate  in  District  1 1  received 
more  ihan  ihc  initial  S8^). 000  amount  ($92,058).  Based  on  these  figures,  staff  recommended  that 
the  amoLini  of  a\ailablc  pu       '  n,;^  be  set  at  $150,000,  an  amount  very  close  to  the  $155,000 
amount  in  tlie  Kim  leiii  ^  uv  before  the  Commission.  Staff  further  believes  that 

while  S 1 55. UOO  in  public  , .  :  ,  i  .  lild  unlikely  be  reached  by  most  candidates,  the  availability 
of  that  amount  serves  to  encourage  participation  in  the  public  financing  program. 

With  respect  to  the  amount  of  available  public  funds  for  Mayoral  candidates,  staff  does  not  have 
concrete  data  to  support  an  increase  to  $1,225,000.  During  the  201 1  election,  when  the  amount 
of  available  public  funds  per  candidate  was  $900,000,  no  candidate  reached  that  limit;  the 
highest  amount  disbursed  to  a  single  candidate  was  $721,000.  However,  given  that  the  next 
contested  Mayoral  election  is  not  expected  to  occur  for  four  or  even  eight  years  later,  staff 
belie\  es  that  ha\  ing  this  amount  of  public  funds  available  in  the  CFRO  is  not  excessive.  Staff 
belie\     i'ku  w  bile  it  is  unlikely  that  any  candidate  will  actually  receive  this  level  of  public 
fundmg  support,  given  the  likelihood  of  high  third  part>'  spending  in  a  Mayoral  election,  having 
the  ability  to  receive  this  amount  of  funds  v^'ould  help  to  encourage  candidates  to  participate  in 
the  public  financing  program. 

In  line  with  the  Bennett  decision,  the  Kam  proposal  does  not  provide  for  any  additional  public 
funds  beyond  $155,000  for  Board  candidates  or  $1,225,000  for  Mayoral  candidates.  For  this 
reason,  references  to  a  "Per  Candidate  Available  Disbursement  Limit"'  are  stricken  from  the 
proposal  in  sections  1.144(c),  1.144(d),  and  1.144(e)  of  the  draft  amendments. 

C.       Changing  the  formula  for  matching  public  funds 

The  Kim  proposal  changes  the  formula  for  matching  public  funds  to  the  formula  discussed  in 
staffs  December  7,  201 1  memo.  Thus,  but  for  incumbent  candidates,  the  disbursement  formula 
would  be  a  1 :2  initial  qualifying  match,  a  1 :2  match  up  to  a  certain  threshold,  and  a  final  1 : 1 
match  up  to  the  initial  individual  expenditure  ceiling.  At  its  December  meeting.  Commission 
members  expressed  support  for  such  a  change.  If  approved,  the  public  funding  disbursement  . 
schemes  would  be  as  follows : 


Proposed  Scheme  for  Board  of  Supervisors  Candidates 
(Individual  Expenditure  Ceiling  Set  at  $250,000) 


Private  Funds  Raised 
by  Non-Incumbents 

Public  Funds  Raised 
by  Incumbents 

Matching  Public  Funds 

$10,000 

$15,000 

$20,000 

$50,000 

$50,000 

$100,000 

1:1 

$35,000 

$35,000 

$35,000 

Total 

$95,000 

$100,000 

$155,000 

Total  Public  and 
Private  Funds 

$250,000 

$255,000 
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Proposed  Scheme  for  Mayoral  Candidates 
(Individual  Expenditure  Ceiling  Set  at  $1,975,000) 


Private  Funds  Raised 
by  Non-Incumbents 

Public  Funds  Raised 
by  Incumbents 

Matching  Public  Funds 

Initial 

$50,000 

$75,000 

$100,000 

1:2 

$425,000 

$425,000 

$850,000 

1:1 

$275,000 

$275,000 

$275,000 

Total 

$750,000 

$775,000 

$1,225,000 

Total  Public  and 
Private  Funds 

$1,975,000 

$2,000,000 

D.  Delaying  the  disbursement  of  public  funds 

Currently,  certified  candidates  may  receive  public  funds  as  early  as  nine  months  before  the 
election,  or  sometime  in  February  for  an  election  occurring  in  November  of  the  same  year. 
Under  the  Kim  proposal,  no  funds  would  be  disbursed  until  142  days  before  the  date  of  the 
election,  which  would  be  approximately  the  beginning  of  the  third  week  of  June  before  a 
November  election.  This  is  very  similar  to  the  recommendation  that  the  Commission  supported 
at  the  December  201 1  meeting. 

E.  Changing  the  Expenditure  Ceilings 

Under  current  law,  a  certified  candidate  for  the  Board  of  Supervisors  is  subject  to  an  individual 
expenditure  ceiling  that  starts  at  $143,000,  and  a  certified  candidate  for  Mayor  is  subject  to  an 
individual  expenditure  ceiling  that  starts  at  $1,475,000.  See  C&GC  Code  §§1.1 40(b)(4)  and 
(c)(4).  Under  current  law,  these  expenditure  ceilings  could  be  adjusted  based  on  sum  of  total 
opposition  spending  against  a  candidate  and  the  highest  level  of  total  supportive  funds  of  any 
other  candidate  for  the  same  office,  if  such  amounts  are  at  least  $10,000  greater  than  $143,000 
for  Board  candidates  or  at  least  $100,000  greater  than  $1,475,000  for  Mayoral  candidates. 

The  Kim  proposal  increases  the  individual  expenditure  ceiling  for  Board  candidates  to  $250,000 
and  for  Mayoral  candidates  to  $1,975,000,  in  accordance  with  the  disbursements  and  matching 
ratios  discussed  above.  At  its  December  201 1  meeting.  Commission  members  indicated  support 
for  a  $250,000  ceiling  for  Board  members  but  did  not  appear  to  support  an  increase  to  a 
$1,975,000  for  Mayoral  candidates.  As  discussed  below,  staff  recommends  that  the  Commission 
approve  the  proposed  ceiling  limits  for  both  Board  and  Mayoral  candidates. 

As  mentioned  in  staffs  December  memo,  in  2008,  in  Board  races  where  there  was  no  incumbent, 
the  winner  spent  $181,847  (Dl),  $329,499  (D3),  $136,61 1  (D9),  and  $173,625  (Dl  1),  or  an 
average  of  $205,396.  (All  of  these  winning  candidates  were  pubUcly  fmanced  candidates.)  In 
2010,  the  average  spent  by  winning  candidates  was  $213,447;  in  races  where  there  was  no 
incumbent,  the  winner  spent  $260,467  (D2),  $249,969  (D6),  $246,666  (D8),  and  5172,117 
(DIO),  or  an  average  of  $232,305.  (Except  for  D2,  all  these  winnuig  candidates  were  publicly 
fmanced.)  Thus,  a  $250,000  spending  limit  appears  appropriate  for  Board  candidates. 
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With  respect  to  Nfawval  candidates,  in  December,  staff  recommended  and  the  Commission 
api\  ■        /'ling  of  $1,750,000.  As  noted  in  staffs  earher  memo, 

ba-.  I  emission  during  the  November  201 1  election,  the  five 

higi-,.  .  -j  .'      :  ...  N  si^cni  .^0.088,984,  or  an  average  of  $1,337,797;  the  winner  spent 

$1.722.~14.  I  hirJ  pari\  spending  to  support  candidates  totaled  $2,109,460;  third  party  spending 
to  oppose  c;!'^'^l.;^-^  loialed  $443,078.  However,  tlie  next  Mayoral  election  is  not  scheduled  to 
occur  uni;'  nested  election  may  not  occur  until  2019  -  by  then,  the  amount  of  third 

party  sper..;  -  i;.  increase;  a  spending  limit  of  $1,975,000  may  not  appear  unreasonable 

in  light  of  ilie  nine  ^paji  before  the  program  comes  into  play  again. 

F.  Retaining  Adjustable  Individual  Expenditure  Ceilings 

At  its  December  201 1  meetmg,  the  Commission  discussed  whether  to  adopt  a  hard  spending  cap 
or  retain  an  adjustable  individual  expenditure  ceiling  ("lEC")  for  certified  candidates,  but  did  not 
come  to  a  conclusion.  The  Kim  proposal  retains  adjustable  individual  expenditure  ceilings.  As 
with  the  system  under  current  law,  the  lEC  of  a  candidate  will  be  adjusted  upwards  in  response 
to  opposition  spending  against  that  candidate  and  supportive  spending  of  the  candidate's 
opponents. 

However,  unlike  the  current  system,  no  additional  public  funds  will  be  provided  beyond 
$155,000  for  Board  candidates  and  $1,225,000  for  Mayoral  candidates.  Thus,  if  a  Board 
candidate's  lEC  is  adjusted  to  $260,000,  the  candidate  will  not  receive  any  additional  public 
funds,  but  may  be  able  to  raise  and  spend  private  funds  so  long  as  the  candidate's  total  amount  of 
qualified  campaign  expenditures  does  not  exceed  $260,000. 

As  mentioned  in  staffs  December  7,  20 11  memo,  retaining  adjustable  expenditure  ceilings 
allows  publicly  financed  candidates  to  raise  private  funds  to  counter  opposition  spending.  It  also 
allows  the  public  to  gauge  the  amount  of  third  part>'  spending  that  occurs  during  the  election,  as 
non-candidate  committees  will  continue  to  be  required  to  file  third  party  reports  under  the 
CFRO.  The  disadvantage  of  an  adjustable  expenditure  ceiling  is  that  publicly  financed 
candidates  may  not  really  be  subject  to  any  spending  limit  if  such  limits  are  always  increased; 
data  shows  that  lECs  almost  always  outdistance  actual  spending. 

G.  Other  Modifications 

The  Kim  proposal  also  makes  clarifying  changes  to  section  1.170(i)(l)  and  (3),  adding  the  phrase 
'1n  a  court  of  law"  to  modify  where  a  candidate  may  be  convicted.  In  section  1.170(i)(2),  the 
proposal  tightens  up  existing  language  to  clarify  that  a  publicly  financed  candidate  who  exceeds 
his  or  her  individual  expenditure  ceiling  may  be  deemed  to  have  engaged  in  official  misconduct, 
which  warrants  possible  removal  from  office  under  the  procedures  set  forth  in  the  Charter. 

H.  Approval  of  the  draft  amendments 

As  mentioned  above,  the  Kim  proposal  is  the  result  of  discussions  held  with  Supervisor  Kim  and 
others.  There  is  some  urgency  in  passing  this  legislation  because  the  puhlie  financing  program 
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for  Board  candidates  will  begin  on  February  6,  2012;  and,  at  this  time,  there  is  great  uncertainty 
over  the  rules  that  govern  the  program,  given  the  decision  in  Bennett.  Staff  has  not  yet  begun  to 
prepare  manuals  or  training  for  candidates  because  of  this  uncertainty. 

Staff  believes  that  the  proposal  discussed  above  will  enable  it  to  implement  the  public  financing 
programs  in  a  consistent  and  fair  manner.  For  this  reason,  staff  urges  the  Commission's  support 
for  the  proposal. 


Decision  Point  1: 

Shall  the  Commission  approve  all  the  changes  that  are  set  forth  in  the  draft:  proposal? 
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FILE  NO. 


MOTION  NO. 


1  [Campaign  &  Governmental  Conduct  Code  -  Amending  Public  Financing  Program] 
2 

3  Ordinance  amending  the  Campaign  and  Governmental  Conduct  Code  and  the 

4  Municipal  Elections  Code  to  modify  expenditure  ceilings  for  the  City's  public  financing 

5  program,  to  delay  the  date  on  which  public  funds  may  be  disbursed,  to  change  the 

6  qualification  requirements  for  participating  candidates,  and  to  advance  the  date  by 

7  which  a!!  local  candidates  must  file  their  nomination  papers. 

8  NOTE:  Additions  are  single-underline  italics  Times  New  Roman', 
^  deletions  are  strike -through  italics  Times  New  Roman. 

10  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

11  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

12  amended  by  amending  Sections  1,140,  1.143,  1.144,  and  1.170  to  read  as  follows: 

13  SEC.  1 .140.  ELIGIBILITY  TO  RECEIVE  PUBLIC  FINANCING. 

14  (a)      REQUIREMENTS  FOR  ALL  CANDIDATES.  To  be  eligible  to  receive  public 

15  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  must: 

16  (1)      Have  filed  a  statement  indicating  that  he  or  she  intends  to  participate  in 

17  the  public  financing  program  under  Section  1.142  of  this  Chapter. 

18  (2)      Agree  to  the  following  conditions: 

19  (A)     The  candidate  bears  the  burden  of  providing  that  each  contribution 

20  the  candidate  relies  upon  to  establish  eligibility  is  a  qualifying  contribution: 

21  (B)     The  candidate  bears  the  burden  of  proving  that  expenditures  made 

22  with  public  funds  provided  under  this  Chapter  comply  with  Section  1 . 1 48  of  this  Chapter: 

23  (C)     The  candidate  will  not  make  any  payments  to  a  contractor  or 

24  vendor  in  return  for  the  contractor  or  vendor  making  a  campaign  contribution  to  the  candidate 
25 
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1  or  make  more  than  a  total  of  50  payments,  other  than  the  return  of  a  contribution,  to 

2  contractors  or  vendor  that  have  made  contributions  to  the  candidate; 

3  (D)     Notwithstanding  Sections  1 .1 14  and  1 .1 16,  the  candidate  shall  not 

4  loan  or  donate,  in  total,  more  than  $5,000  of  his  or  her  own  money  to  the  campaign; 

5  (E)      The  candidate  shall  not  accept  any  loans  to  his  or  her  campaign 

6  with  the  exception  of  a  candidate's  loan  to  his  or  her  own  campaign  as  permitted  by  this 

7  Section;  and 

8  (F)      The  candidate  shall  agree  to  participate  in  at  least  three  debates 

9  with  the  candidate's  opponents. 

10  (3)      Have  paid  any  outstanding  late  fines  or  penalties,  owed  to  the  City  by  the 

1 1  candidate  or  any  of  the  candidate's  previous  campaign  committees,  which  were  imposed  for 

12  violations  of  this  Code  or  the  campaign  finance  provisions  of  the  California  Political  Reform 

13  Act  (Government  Code  Sections  84100-85704),  provided  that  the  Ethics  Commission  had 

14  notified  the  candidate  of  such  fines  or  penalties  by  the  time  of  certification. 

15  (4)      Have  filed  any  outstanding  forms,  owed  to  the  City  by  the  candidate  or 

16  any  of  the  candidate's  previous  campaign  committees,  which  were  required  to  be  filed 

1 7  pursuant  to  this  Code  or  the  campaign  finance  provisions  of  the  Political  Reform  Act 

18  (Government  Code  Sections  84100-85704),  provided  that  the  Ethics  Commission  had  notified 

1 9  the  candidate  of  such  outstanding  forms  by  the  time  of  certification. 

20  (5)      Have  no  finding  by  a  court  or  by  the  Ethics  Commission  after  a  hearing 

21  on  the  merits,  within  the  prior  five  years,  that  the  candidate  knowingly,  willfully,  or  intentionally 

22  violated  any  Section  of  this  Code  or  the  campaign  finance  provisions  of  this  California  Political 

23  Reform  Act  (Government  Code  Sections  841 00-85704).  For  purposes  of  this  Section,  a  plea 

24  of  nolo  contendere  constitutes  a  finding  by  a  court  of  a  willful  violation. 
25 
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1  (b)     ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  THE  BOARD  OF 

2  SUPERVISORS.  To  be  eligible  to  receive  public  financing  of  cannpaign  expenses  under  this 

3  Chapter,  a  candidate  for  the  Board  of  Supervisors  must: 

4  (1)      Be  seeking  election  to  the  Board  of  Supervisors  and  be  eligible  to  hold 

5  the  office  sought; 

6  (2)      Have  a  candidate  committee  that  has  received  at  least  $5.00010.000  in 

7  qualifying  contributions  from  at  least  ^100  contributors  before  the  70th  day  before  the 

8  election;  or.  if  the  candidate  is  an  incumbent  member  of  the  Board  of  Supervisors,  have  a  candidate 

9  committee  that  has  received  at  least  $15,000  in  qualifying  contributions  from  at  least  150  contributors 

10  before  the  70th  day  before  the  election; 

11  (3)      Be  opposed  by  another  candidate  who  has  either  established  eligibility  to 

12  receive  public  financing,  or  whose  candidate  committee  has  received  contributions  or  made 

13  expenditures  which  in  the  aggregate  equal  or  exceed  $5.00010.000;  and 

14  (4)      Agree  that  his  or  her  candidate  committee  will  not  make  qualified 

15  campaign  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of 

16  $443.000250.000.  or  as  adjusted  under  Section  1.143  of  this  Chapter. 

17  (c)      ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  MAYOR.  To  be 

18  eligible  to  receive  public  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  for 

19  Mayor  must: 

20  (1)      Be  seeking  election  to  the  office  of  Mayor  and  be  eligible  to  hold  the  office 

21  sought; 

22  (2)      Have  a  candidate  committee  that  has  received  at  least  $25.00050.000  in 

23  qualifying  contributions  from  at  least  2M500  contributors  by  the  70th  day  before  the  election/T 

24  or,  if  the  candidate  is  the  incumbent  Mayor,  have  a  candidate  committee  that  has  received  at  least 

25  $75,000  in  qualifying  contributions  from  at  least  750  contributors  by  the  70th  day  before  the  election: 
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1  (3)      Be  opposed  by  another  candidate  who  has  either  established  eligibility  to 

2  receive  public  financing,  or  whose  candidate  committee  has  received  contributions  or  made 

3  expenditures  that  in  the  aggregate  equal  or  exceed  $50,000:  and 

4  (4)      Agree  that  his  or  her  candidate  committee  will  not  make  qualified 

5  campaign  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of 

6  $7. 175.000]. 975. OOP,  or  as  adjusted  under  Section  1.143  of  this  Chapter. 

7  (d)      ADJUSTMENT  OF  EXPENDITURE  LIMITS  AND  THRESHOLDS.  The  Ethics 

8  Commission  is  authorized  to  adjust: 

9  (1)      The  figures  in  Subsections  (b)(4)  and  (c)(4)  to  reflect  changes  in  the 

1 0  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

1 1  nearest  SI  ,000  for  candidates  for  the  Board  of  Supervisors  and  the  nearest  $5,000  for 

12  candidates  for  Mayor; 

13  (2)      The  figure  in  Subsection  (a)(2)(D)  of  this  Section  to  reflect  changes  in  the 

14  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

15  nearest  $1,000, 

16  (3)      The  figures  in  Subsections  (b)(2)  and  (b)(3)  of  this  Section  to  reflect 

17  changes  in  the  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be 

18  rounded  off  to  the  nearest  $500; 

19  (4)      The  figures  in  Subsections  (c)(2)  and  (c)(3)  of  this  Section  to  reflect 

20  changes  in  the  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be 

21  rounded  off  to  the  nearest  $5,000;  and 

22  (5)      The  maximum  amount  of  a  contribution  that  constitutes  a  qualifying 

23  contribution  pursuant  to  Section  1 .104  to  reflect  changes  in  the  California  Consumer  Price 

24  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the  nearest  $10. 

25  SEC.  1.143.  ADJUSTING  INDIVIDUAL  EXPENDITURE  CEILINGS. 
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1  This  Section  shall  apply  only  if  the  Ethics  Cornn-iission  has  certified  that  at  least  one 

2  candidate  for  Mayor  or  the  Board  of  Supervisors  is  eligible  to  receive  public  funds  under  this 

3  Chapter. 

4  (a)      The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a 

5  candidate  for  Mayor  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending  against 

6  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other  candidate  for 

7  Mayor  if  such  amount  is  greater  than  %1, 475,0001975,000,  provided  that  the  Executive  Director 

8  may  adjust  a  candidate's  Individual  Expenditure  Ceilings  only  in  increments  of  $1 00,000. 

9  (b)      The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a 

1 0  candidate  for  the  Board  of  Supervisors  to  an  amount  equal  to  the  sum  of  the  Total  Opposition 

1 1  Spending  against  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any 

12  other  candidate  for  the  same  office  on  the  Board  of  Supervisors  if  such  amount  is  greater  than 

13  $143,000250,000,  provided  the  Executive  Director  may  adjust  a  candidate's  Individual 

14  Expenditure  Ceiling  only  in  increments  of  $10,000. 

15  (c)      No  later  than  the  second  business  day  after  a  statement  is  filed  pursuant  to 

16  Section  1.152  (a)(3)  or  (b)(3)  of  this  Chapter,  the  Executive  Director  shall  determine  whether 

17  the  communication  supports  or  opposes  one  or  more  candidates. 

1 8  Factors  the  Executive  Director  shall  use  to  determine  whether  the  communicaiion 

1 9  supports  or  opposes  one  or  more  candidates  include  the  following: 

20  (1)      whether  the  communication  clearly  identifies  one  or  more  candidates; 

21  (2)      the  timing  of  the  communication; 

22  (3)      the  voters  targeted  by  the  communication; 

23  (4)      whether  the  communication  identifies  any  candidate's  position  on  a  public 

24  .   policy  issue  and  urges  the  reader  or  viewer  to  take  action,  including  calling  the  candidate  to 

25  support  or  oppose  the  candidate's  position; 

SUPERVISOR  KIM 

BOARD  OF  SUPERVISORS  Page  5 

1/18/2012 

S:\C.F.R.O^2012\Kim  Legis  1. 201 2\0rciinance  -  PF  -  Ethics  1.18.2012.DOC 


1  (5)      whether  the  position  of  one  or  more  candidates  on  a  public  policy  issue 

2  has  been  raised  as  distinguishing  these  candidates  from  others  in  the  campaign,  either  in  the 

3  communication  itself  or  in  other  public  communications; 

4  (6)      whether  the  communication  is  part  of  an  ongoing  series  of  substantially 

5  similar  advocacy  communications  by  the  organization  on  the  same  issue;  and 

6  (7)      any  other  factors  the  Executive  Director  deems  relevant. 

7  (d)      Within  one  business  day  of  the  date  that  the  Executive  Director  makes  a 

8  determination  under  Subsection  (c),  either  the  candidate(s)  identified  in  the  communication  or 

9  any  candidate  seeking  the  same  City  elective  office  as  the  candidate  identified  in  the 

10  communication  may  object  to  the  Executive  Director's  determination.  The  Executive  Director 

1 1  shall  respond  to  any  objection  within  one  business  day  of  receiving  the  objection. 

12  (e)      Within  one  business  day  of  the  Executive  Director's  response,  either  the 

1 3  candidate(s)  identified  in  the  communication  or  any  candidate  seeking  the  same  City  elective 

14  office  as  the  candidate  identified  in  the  communication  may  submit  to  the  Executive  Director  a 

15  request  that  the  Ethics  Commission  review  the  Executive  Director's  determination.  Within  one 

16  business  day  of  receiving  the  request,  the  Executive  Director  shall  notify  each  Commissioner 

17  of  the  candidate's  request. 

18  If  within  one  business  day  of  the  Executive  Director's  notice,  two  or  more  members  of 

19  the  Commission  inform  the  Executive  Director  that  they  would  like  to  review  the  determination, 

20  the  Executive  Director  shall  schedule  a  meeting  of  the  Commission  on  a  date  that  occurs 

21  within  one  week  of  the  Commissioners'  requests.  If  three  members  of  the  Commission  vote  to 

22  overrule  the  Executive  Director's  determination,  the  Commission  shall  make  a  final 

23  determination  based  on  the  factors  set  forth  above. 

24  (f)       If  no  candidate  objects  to  the  Executive  Director's  determination,  if  no  candidate 

25  requests  review  by  the  Commission  of  the  Executive  Director's  determination,  if  a  request  is 
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1  made  and  two  or  more  members  of  the  Commission  do  not  request  to  review  the 

2  determination,  or  within  one  week  of  two  members  of  the  Commission  requesting  to  review 

3  the  Executive  Director's  determination,  at  least  three  members  of  the  Commission  do  not  vote 

4  to  overrule  the  Executive  Director's  determination,  the  Executive  Director's  determination  shall 

5  become  final. 

6  The  Executive  Director  shall  determine  whether  to  adjust  the  Individual  Expenditure 

7  Ceilings  of  each  candidate  for  Mayor  or  the  Board  of  Supervisors  pursuant  to  either 

8  Subsection  (a)  or  (b)  of  this  Section  within  one  business  day  of  a  final  determination. 

9  SEC.  1.144.  DISBURSEMENT  OF  PUBLIC  FUNDS. 

10  (a)      PAYMENT  BY  CONTROLLER.  Upon  certifying  that  a  candidate  is  eligible  to 

1 1  receive  public  financing  under  this  Chapter,  the  Executive  Director  shall  forward  the 

12  certification  to  the  Controller,  and  the  Controller  shall  disburse  payments  to  the  candidate  from 

13  the  Election  Campaign  Fund  in  accordance  with  the  certification  and  this  Section. 

14  (b)      TIME  OF  PAYMENTS.  The  Controller  shall  not  make  any  payments  under  this 

15  Chapter  to  any  candidate  more  than  nine  monthsl42  days  before  date  of  the  election. 

16  Payments  from  the  Controller  shall  be  disbursed  to  eligible  candidates  within  two  business 

17  days  of  the  Controller  receiving  notification  from  the  Ethics  Commission  regarding  the  amount 

1 8  of  the  disbursement,  except  that  within  fifteen  calendar  days  before  the  election,  such 

19  payments  shall  be  made  within  one  business  day. 

20  (c)       PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  MAYOR. 

21   Until  the  Per  Candidate  Available  Disbursamcnt  Limit  has  been  determined, 

22  ^Candidates  for  Mayor  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public 

23  financing  for  their  election  campaigns  will  have  access  to  up  to  ^900,0001225. OOP  in  funds 

24  from  the  Election  Campaign  Fund  on  a  first-come,  first-served  basis  according  to  the  following 

25  formula  set  forth  in  Subsection  (c)(3)  of  this  Section.^ 
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1  {~4  Once  (he  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

2  candidates  for  Mayor  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public  financing 

3  for  their  election  campaig>is  shall  have  access  to  funds  f-om  the  Election  Campaigii  Fund  as  follows: 

4  {ri^  If  the  Executive  Director  determines  that  the  Per  Candidate  Available 

5  Disbursement  Limit  is  greater  than  $900,000,  each  participating  candidate  shall  have  access  to  the 

6  amount  of  the  Per  Candidate  Available  Disbursement  Limit,  subject  to  the  limitations  set  forth  under 

7  Subsection  (c)(3)(D)  and  (c)(3)(E)  of  this  Section. 

8  {B)  If  the  Executive  Director  determines  the  Per  Candidate  Available 

9  Disbursement  Limit  is  less  than  or  equal  to  $900,000,  participating  candidates  shall  have  access  to 

1 0  funds  from  the  Election  Campaign  Fund  on  a  first  come,  first  served  basis  up  to  a  maximum  per 

11  candidate  of  $900,000. 

12  0)  A  candidate  for  Mayor  who  is  certified  as  eligible  to  receive  public  financing 

13  under  this  Chapter  shall  receive  payments  for  eligible  matching  contributions  according  to  the 

14  following  formula: 

1.5  (747)    Upon  qualification  the  candidate  shall  receive  a  one-time  payment 

16  of  $50,000100.000  from  the  Election  Campaign  Fund. 

1 7  {S2)    After  the  initial  payment  under  Subsection  (c}(3)(A}(l),  for  the  first 

18  %  1 00,00042 5.  OOP  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive 

19  feurtwo  dollars  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

20  {G3)    After  the  payments  under  Subsection  (c}(3)(B}QX,  for  the  next 

21  %1 50,00027 5,000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive 

22  one  dollar  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

23  {-Df)    The  maximum  amount  of  public  funds  a  mayoral  candidate  may 

24  receive  is  $900,000], 225. 000.  unless  the  candidate's  Individual  Expenditure  Ceiling  is  adjusted 
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1  {E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  clctcrmmcd 

2  to  be  an  amount  greater  than  $900, 000,  a  candidate  who  has  already  received  at  least  $900, 000  in 

3  disbursements  from  the  City  shall  continue  to  be  eligible  to  receive  public  funds  from  the  City  at  the 

4  rate  of  one  dollar  for  each  dollar  of  a  matching  contribution  raised  up  to  the  Per  Candidate  Available 

5  Disbursement  Limit,  provided  that  no  funds  shall  be  disbursed  if  disbursement  of  the  funds  yvould  result 

6  in  the  candidate  exceeding  his  or  her  Trust  Ac coimt  Limit. 

7  (d)      PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  THE 

8  BOARD  OF  SUPERVISORS. 

9  m  Until  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

1 0  ^Candidates  for  the  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to 

1 1  receive  public  financing  for  their  election  campaigns  will  have  access  to  up  to  $89,000155.000 

12  in  funds  from  the  Election  Campaign  Fund  on  a  first-come,  first-served  basis  according  to  the 

1 3  following  fo  rm  u  la  set  forth  in  Subsection  (d)(3)  of  this  Section,  i 

14  {2)  Once  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

15  candidates  for  the  Board  of  SupcT^^isors  whom  the  Ethics  Commission  has  certified  as  eligible  to 

16  receive  public  financing  for  their  election  campaigns  shall  have  access  to  funds  from  the  Elcctiort 

17  Campaign  Fund  asfollovy's: 

18  -(A)  If  the  Executive  Director  determines  that  the  Per  Candidate  Available 

19  Disbursement  Limit  is  gj-eater  than  $89,000,  each  participating  candidate  shall  have  access  to  the 

20  amount  of  the  Per  Candidate  Available  Disbursement  Limit,  subject  to  the  limitations  set  forth  under 

21  Subsection  (d)(3)(D)  and  (d)(3)(E)  of  this  Section. 

22  {B)  If  the  Executive  Director  determines  the  Per  Candidate  Available 

23  Disbursement  Limit  is  less  than  or  equal  to  $89,000,  participating  candidates  shall  have  access  to 

24  funds  fi'-om  the  Election  Campaign,  Fund  on  a  first  come,  first  scT^'cd  basis  up  to  a  maximum  per 

25  candidate  of  $89,000. 
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1  {3)  A  candidate  for  the  Board  of  Supervisors  who  is  certified  as  eligible  to  receive 

2  public  financing  under  this  Chapter  shall  receive  payments  for  eligible  matching  contributions 

3  according  to  the  following  formula: 

4  (r47)    Upon  qualification  the  candidate  shall  receive  a  one-time  payment 

5  of  $44M20.000  from  the  Election  Campaign  Fund. 

6  {S2)    After  the  initial  payment  under  Subsection  {d)(3}{A)(l),  for  the  first 

7  $10,00050.000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive 

8  fmrtwo  dollars  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

9  {G3)    After  the  payments  under  Subsection  (d)(2)(B)QX,  for  the  next 

10  $39.00035.000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive 

1 1  one  dollar  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

12  (^4)    The  maximum  amount  of  public  funds  a  candidate  for  the  Board  of 

13  Supervisors  may  receive  is  $89,000155,000.  unless  the  candidate's  Individual  Expenditure  Ceiling 

14  is  adjusted  according  to  the  rules  set  forth  under  Section  1. 143. 

1 5  {E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined 

16  to  be  an  amount  greater  than  $89, 000,  a  candidate  who  has  already  received  at  least  $S9, 000  in 

1 7  disbursements  from  the  City  shall  continue  to  be  eligible  to  receive  public  fimds  fi'om  the  City  at  the 

18  rate  of  one  dollar  for  each  dollar  of  a  matching  contribution  raised  up  to  the  Per  Candidate 

1 9  Disbursement  Limit,  provided  that  no  funds  shall  be  disbursed  if  disbursement  of  the  funds  would  rcsidt 

20  in  the  candidate  exceeding  his  or  her  Trust  Account  Limit. 

21  {e)  PER  CANDIDATE  AVAILABLE  DISBURSEMENT  LIMIT.  On  the  59th  day  before  the 

22  election,  the  Executive  Director  shall  divide  the  total  amount  of  non  administrative  funds  in  the 

23  Election  Campaign  F und  by  the  number  of  qualified  candidates.  This  number  shall  be  deemed  the  Per 

24  Candidate  Available  Disbursement  Limit.  For  the  purposes  of  this  section,  the  total  amount  of  non 
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1  the  Fund  nine  months  before  the  date  of  election  plus  any  funds  deposited  into  the  Fund  between  that 

2  date  and  the  59th  day  before  the  election  minus  any  funds  neccssaiy  to  cover  the  administrative  costs 

3  associated  with  implementing  the  public  financing  progi^am  for  the  next  election. 

4  If  there  are  candidates  who  have  submitted  a  Declaration  of  Qualification  but  whose  eligibility 

5  has  not  been  determined  as  of  the  59th  day  before  the  election,  the  Executive  Director  shall  assume  that 

6  they  are  qualified  for  the  purposes  of  determining  the  Per  Candidate  Available  Disbursement  Limit. 

7  The  Per  Candidate  Available  Disbursement  Limit  shall  be  revised  upward  according  to  the  formula 

8  above  if  and  when  it  is  determined  that  the  candidate  or  candidates  in  question  did  not  qualify  to 

9  receive  public  financing. 

10  Immediately  upon  calculating  the  Per  Candidate  Available  Disbursement  Limit,  the  Executive 

1 1  Director  shall  inform  the  Controller  of  the  initial  determination  of  the  Per  Candidate  Available 

12  Disbursement  Limit.  Thereafter,  the  Executive  Director  shall  immediately  inform  the  Controller  of  any^ 

13  subsequent  changes  in  the  Per  Candidate  Available  Disbursement  Limit  due  to  a  determination  that  a 

14  candidate  has  not  qualified  to  receive  public  financing. 

15  ife)     SUBMISSION  OF  CLAIMS  FOR  PUBLIC  FUNDS.  The  Ethics  Commission  shall 

16  determine  the  information  needed  to  submit  a  claim  for  payment  of  public  funds.  The 

17  Executive  Director  shall  certify  each  request  for  payment  of  public  funds  within  four  business 

18  days  of  the  request,  except  that  within  14  calendar  days  before  the  election,  when  the 

1 9  certification  of  a  request  for  public  funds  shall  be  made  within  two  business  days  of  the 

20  request.  No  candidate  may  submit  a  claim  for  public  funds  if  the  candidate  has  any  such 

21  claims  pending  with  the  Ethics  Commission.  For  candidates  for  Mayor,  any  submission  of  a 

22  claim  for  public  funds  must  include  a  minimum  of  $5,000  of  matching  contributions;  provided 

23  that  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimium  of  $1 ,000 

24  of  matching  contributions.  For  candidates  for  the  Board  of  Supervisors,  any  submission  of  a 

25  claim  for  public  funds  must  include  a  minimum  of  $1 ,000  of  matching  contributions;  provided 
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1  that  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimum  of  $200  of 

2  matching  contributions.  All  claims  for  public  funds  must  be  submitted  no  later  than  5:00  p.m. 

3  on  the  30th  day  following  the  date  of  the  election. 

4  (jf/)      DEPOSIT  IN  CAMPAIGN  CONTRIBUTION  TRUST  ACCOUNT.  A  candidate 

5  must  deposit  all  payments  received  from  the  Election  Campaign  Fund  in  his  or  her  candidate 

6  committee's  Campaign  Contribution  Trust  Account. 

7  SEC.  1.170.  PENALTIES. 

8  (a)      CRIMINAL.  Any  person  who  knowingly  or  willfully  violates  any  provision  of  this 

9  Chapter  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be  punished  by  a 

1 0  fine  of  not  more  than  $5,000  for  each  violation  or  by  imprisonment  in  the  County  jail  for  a 

1 1  period  of  not  more  than  six  months  or  by  both  such  fine  and  imprisonment;  provided,  however, 

12  that  any  willful  or  knowing  failure  to  report  contributions  or  expenditures  done  with  intent  to 

1 3  mislead  or  deceive  or  any  willful  or  knowing  violation  of  the  provisions  of  Section  1 .114  of  this 

14  Chapter  shall  be  punishable  by  a  fine  of  not  less  than  $5,000  for  each  violation  or  three  times 

1 5  the  amount  not  reported  or  the  amount  received  in  excess  of  the  amount  allowable  pursuant 

16  to  Section  1.114  of  this  Chapter,  or  three  times  the  amount  expended  in  excess  of  the  amount 

1 7  allowable  pursuant  to  Section  1 .130  or  1 .140.5,  whichever  is  greater. 

18  (b)      CIVIL.  Any  person  who  intentionally  or  negligently  violates  any  of  the  provisions 

1 9  of  this  Chapter  shall  be  liable  in  a  civil  action  brought  by  the  civil  prosecutor  for  an  amount  up 

20  to  $5,000  for  each  violation  or  three  times  the  amount  not  reported  or  the  amount  received  in 

21  excess  of  the  amount  allowable  pursuant  to  Section  1 .1 14  or  three  times  the  amount 

22  expended  in  excess  of  the  amount  allowable  pursuant  to  Section  1 .130  or  1 .140.5,  whichever 

23  is  greater. 
24 
25 
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1  (c)      ADMINISTRATIVE.  Any  person  who  intentionally  or  negligently  violates  any  of 

2  the  provisions  of  this  Chapter  shall  be  liable  in  an  administrative  proceeding  before  the  Ethics 

3  Commission  held  pursuant  to  the  Charter  for  any  penalties  authorized  therein. 

4  (d)      LATE  FILING  FEES 

5  (1)      Fees  for  Late  Paper  Filings.  In  addition  to  any  other  penalty,  any  person 

6  who  files  a  paper  copy  of  any  statement  or  report  after  the  deadline  imposed  by  this  Chapter 

7  shall  be  liable  in  the  amount  of  ten  dollars  ($10)  per  day  after  the  deadline  until  the  statement 

8  is  filed. 

9  (2)      In  addition  to  any  other  penalty,  any  person  who  files  an  electronic  copy 

10  of  a  statement  or  report  after  the  deadline  imposed  by  this  Chapter  shall  be  liable  in  the 

1 1  amount  of  twenty-five  dollars  ($25)  per  day  after  the  deadline  until  the  electronic  copy  or 

12  report  is  filed. 

13  (3)      Limitation  on  Liability.  Liability  imposed  by  Subsection  (d)(1)  shall  no: 

14  exceed  the  cumulative  amount  stated  in  the  late  statement  or  report,  or  one  hundred  dollars 

15  ($100),  whichever  is  greater.  Liability  imposed  by  Subsection  (d)(2)  shall  not  exceed  the 

1 6  cumulative  amount  stated  in  the  late  statement  or  report,  or  two  hundred  fifty  dollars  ($250), 

17  whichever  is  greater. 

18  (4)      Reduction  or  Waive-.  The  Ethics  Commission  may  reduce  or  waive  a  fee 

19  imposed  by  this  subsection  if  the  Commission  determines  that  the  late  filing  was  not  willful 

20  and  that  enforcement  will  not  further  the  purposes  of  this  Chapter. 

21  (e)      MISUSE  OF  PUBLIC  FUNDS.  Any  person  who  willfully  or  knowingly  uses 

22  public  funds,  paid  pursuant  to  this  Chapter,  for  any  purpose  other  than  the  purposes 

23  authorized  by  this  Chapter  shall  be  subject  to  the  penalties  provided  in  this  Section. 

24  (f)       PROVISION  OF  FALSE  OR  MISLEADING  INFORMATION  TO  THE  ETHICS 

25  COMMISSION;  WITHHOLDING  OF  INFORMATION.  Any  person  who  knowingly  or  willfully 
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1  furnishes  false  or  fraudulent  evidence,  documents,  or  information  to  the  Ethics  Commission 

2  under  this  Chapter,  or  misrepresents  any  material  fact,  or  conceals  any  evidence,  documents, 

3  or  information,  or  fails  to  furnish  to  the  Ethics  Commission  any  records,  documents,  or  other 

4  information  required  to  be  provided  under  this  Chapter  shall  be  subject  to  the  penalties 

5  provided  in  this  Section. 

6  (g)      PERSONAL  LIABILITY.  Candidates  and  treasurers  are  responsible  for 

7  complying  with  this  Chapter  and  may  be  held  personally  liable  for  violations  by  their 

8  committees.  Nothing  in  this  Chapter  shall  operate  to  limit  the  candidate's  liability  for,  nor  the 

9  candidate's  ability  to  pay,  any  fines  or  other  payments  imposed  pursuant  to  administrative  or 

10  judicial  proceedings. 

11  (h)      JOINT  AND  SEVERAL  LIABILITY.  If  two  or  more  persons  are  responsible  for 

1 2  any  violation  of  this  Chapter,  they  shall  be  jointly  and  severally  liable. 

1 3  (i)       EFFECT  OF  VIOLATION  ON  OUTCOME  OF ELECTIONCANDIDACY. 

14  (1)      If  a  candidate  is  convicted.  inacourtoflcm>.  of  a  violation  of  this  Chapter 

15  at  any  time  prior  to  his  or  her  election,  his  or  her  candidacy  shall  be  terminated  immediately 

16  and  he  or  she  shall  be  no  longer  eligible  for  election,  unless  the  court  at  the  time  of  sentencing 

1 7  specifically  determines  that  this  provision  shall  not  be  applicable.  No  person  convicted  of  a 

1 8  misdemeanor  under  this  Chapter  after  his  or  her  election  shall  be  a  candidate  for  any  other 

1 9  City  elective  office  for  a  period  of  five  years  following  the  date  of  the  conviction  unless  the 

20  court  shall  at  the  time  of  sentencing  specifically  determine  that  this  provision  shall  not  be 

21  applicable. 

22  (2)      If  a  candidate  for  Mayor  or  the  Board  of  Supervisors  certified  as  eligible  for 

23  public  financing  is  found  by  a  court  to  have  exceeded  the  Individual  Expenditure  Ceiling  in  this 

24  Chapter  by  ten  percent  or  more  at  any  time  prior  to  his  or  her  election,  such  violation  shall 


25 


constitute  official  misconduct,  -he-er  she  is  inoli.&rl 
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1  determines  that  this  provision  shall  not  be  applicable.  Iffcasiblcr-thc  candidate's  name  shall  be 

2  removed  from  the  ballot.  No  candidate  for  Mayor  or  the  Board  of  Supervisors  who  is  found  by  a  court 

3  to  have  exceeded  the  Individual  Expenditure  Ceiling  in  this  Chapter  by  ten  percent  or  more  after  his  or 

4  her  election  shall  be  a  candidate  for  any  City  elective  office  for  a  period  of five  years  following  the 

5  court's  determination  unless  the  court  specifically  determines  that  this  provision  shall  not  be 

6  applicable.  The  Mayor  may  suspend  any  member  of  the  Board  of  Supervisors  for  such  a  violation,  and 

7  seek  the  removal  of  Ethics  Commission  may  make  a  recommendation  to  the  Board  of  Supervisors  that 

8  '^candidate  found  by  a  court  to  have  exceeded  the  Individual  Expenditure  Ceiling  in  this  Chapter  by 

9  ten  percent  or  more  shoidd  be  removed  from  oK\ce  following  the  procedures  set  forth  in  Charter 

10  section  15. 105  (a). 

11  (3)      A  plea  of  nolo  contendere,  in  a  court  of  law,  shall  be  deemed  a  conviction 

12  for  purposes  of  this  Section. 

13  Section  2.  The  San  Francisco  Municipal  Elections  Code  is  hereby  amended  by 

14  amending  Section  200  and  adding  Section  205,  to  read  as  follows: 

15  SEC.  200.  NOMINATION  AND  RECALL  OF  ELECTIVE  OFFICERS; 

16  INCORPORATION  OF  STATE  LAW. 

1 7  Except  as  otherwise  provided  by  the  Charter  or  this  Municipal  Elections  Code, 

18  nomination  of  elective  officers  shall  be  made  pursuant  to  California  Elections  Code  Section 

1 9  M9O1O220  et  seq.,  and  the  recall  of  elective  officers  shall  be  made  pursuant  to  California 

20  Elections  Code  Section  11000  et  seq.  If  the  official  proposed  to  be  removed  at  a  recall 

21  election  is  recalled,  the  vacancy  shall  be  filled  pursuant  to  Charter  Sections  Z.^Q^{I4l2)  and 

22  13.101.5. 

23  The  Board  of  Supervisors  may  amend  or  repeal  Section  200  of  this  Article  only  if  it  approves  the 

24  proposed  amendment  by  at  least  a  two-thirds  vote  of  all  its  members. 

25  SEC.  205.  NOMINATION  DEADLINES. 
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1  Candidates  must  file  nomination  papers  no  later  than  the  146th  day  be  fore  a  municipal  election 

2  during  normal  office  hours,  as  posted. 

3  The  Board  of  Supervisors  may  amend  or  repeal  Section  205  of  this  Article  only  if  it  approves  the 

4  proposed  amendment  by  at  least  a  two-thirds  vote  of  all  its  members. 
5 

6  APPROVED  AS  TO  FORM: 

^  DENNIS  J.  HERRERA,  City  Attorney 


By: 


ANDREW SHEN 
9  Deputy  City  Attorney 

10 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


;  Jamienne  S.  Studley 
Vice-Chairperson 


Beverly  Hayon 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


John  St.  Croix 
Executive  Director 


Memorandum 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

Re:  Fiscal  Year  2012/2013  Budget  Request 

Date:  January  23,  2012 


As  is  usual,  the  Mayor's  office  has  provided  a  budget  target  to  all  City  departments, 
which  have  been  asked  to  submit  a  savings  equal  to  five  percent  of  the  department's 
base  General  Fund  support  for  the  upcoming  fiscal  year,  another  five  percent  for  the 
following  year  and  an  additional  2.5  percent  contingency.  This  would  mean  a  cut  of 
$112,999  for  FY  2012/2013,  an  additional  cut  of  $107,349,  and  a  contingency  of 
$50,991.  As  a  reminder,  the  City  is  moving  to  a  two-year  budget  cycle  beginning  in 
FY  2012/2013. 

Our  budget  in  the  current  fiscal  year  breaks  down  as  follows: 


Operating  budget 
Election  Campaign  Fund 


$2,259,979 
2,009,451 


$4,269,430 
Repavment:  funds  borrowed  from 
Election  Campaign  Fund  $4,079,107 


$8,348,537 

It  has  been  the  Commission's  common  practice  to  produce  a  budget  submission  that 
respects  both  the  reality  of  the  City's  fiscal  difficulties  and  the  independence  of  the 
Ethics  Commission.  I  again  suggest  the  Commission  follow  that  custom;  we  should 
submit  a  budget  request  that  does  not  include  the  requested  cuts  but  also  does  not 
request  any  increase  in  funding. 


Please  note  that  should  the  Commission  decide  to  accept  the  cuts,  or  should  the  City 
require  the  Ethics  Commission  to  accept  the  cuts,  100  percent  of  the  funds  will  ha^•e  to 
come  from  salaries  and  benefits.  There  are  insufficient  funds  remaining  in  other 
accounts  to  meet  the  requested  targets.  A  loss  of  $271 .339  would  mean  the  termination 
of  at  least  three  staff  positions,  possibly  more. 
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The  cLirrcni  balance  in  the  Election  Campaign  Fund  is  $4,603,034. 
The  historical  funding  of  the  Hthics  Commission  is  as  follows: 


FY  '-M 

-  95 

157.000 

F\'  '■)5 

-  96 

261 .000 

FY  96 

-  97 

3 13,274 

FY  97 

-  98 

394,184 

FY  98  ■ 

-  99 

475.646 

FY  99- 

-00 

610.931 

FY  00  ■ 

-01 

727,787 

FY  01  • 

-  02 

877J40 

FY  02  - 

-03 

1.156,295 

FY  03  • 

-04 

909.518 

FY  04  ■ 

-05 

1.052.389 

FY  05  - 

-06 

1.382,441 

F\'  06  -  07  8,4 1 6, 1 09  ( 1 ,7 1 1 ,83 5  non-grant  funding)* 

FY  07  -  08  3,592,078  (2,261,877  non-grant  funding)** 

FY  08  -  09  5.453.874  (2,241,818  non-grant  funding) 

FY  09  -  10  6,011.566  (2,283,368  non-grant  funding)*** 

FY  10-  11  4,188,720  (2,212,226  non-grant  funding)**** 

FY  1 1  -  12  4.269,979  (2,259,979  non-grant  funding)***** 


*  Includes  $6,704,274  front-loaded  funding  for  Mayoral  Election  Campaign  Fund 

** Includes  $1,358,747  annual  set-aside  for  the  Election  Campaign  Fund 

***Does  not  include  $85,205  mid-year  budget  reduction;  includes  $1,783,858  restoration  of 

funds  previously  taken  from  Election  Campaign  Fund 

****Does  not  include  $53,256  mid-year  reduction 

*****Does  not  include  $4,079,107  in  repayments  to  Election  Campaign  Fund  from  prior-year 
loans  to  the  General  Fund 
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EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Meeting  of  January  23,  2012 

1.  Televised  Meetings. 

The  Commission's  next  regular  meeting  will  be  held  on  January  23,  2012,  the  fourth 
Monday  of  the  month,  in  Room  400  City  Hall,  in  order  to  accommodate  televising  of 
the  meeting. 

2.  Public  finance  program  for  the  November  6,  2012  election. 

Staff  has  not  yet  prepared  manuals  or  updated  forms  for  the  November  6,  2012  election 
because  of  uncertainty  over  rules  that  govern  the  public  finance  program.  Instead,  staff 
has  informed  potential  candidates  that  they  should  review  manuals  that  were  prepared 
for  the  November  2010  election.  Staff  stands  ready  to  provide  updated  materials  and 
training  as  soon  as  it  is  becomes  clear  what  changes  will  be  enacted  in  the  CFRO 
regarding  the  public  finance  program. 


3.        Investigation  and  enforcement  program. 

As  of  January  13,  2012,  there  are  16  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

7 

Conflict  of  Interest 

2 

Governmental  Ethics 

1 

Lobbyist  Ordinance 

1 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

3 

TOTAL 

16 

4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  next  filing  deadline  falls  on  January  3 1,  2012  for  the  Second 
Semi  Annual  statement,  which  covers  the  reporting  period  ending  December  3 1,  201 1 . 
In  the  interim,  staff  continues  to  receive  and  process  campaign  statements  for  other 
filing  deadlines.  Staff  also  continues  to  answer  questions  from  and  conduct  outreach  to 
candidates  and  other  committee  representatives  about  campaign  finance  filing 
obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 1-12,  as  of 
December  3 1,  the  Commission  collected  a  total  of  $12,262  in  campaign  finance  late 
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fees  and  forfeitures.  Outstanding  late  fees  and  forfeitures  total  $165,399  of  which  waiver 
requests  are  pending  for  $132,335;  and  $25,197  is  pending  at  the  Bureau  of  Delinquent 
Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

5 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

6 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

7 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

8 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

9 

Coalition  to  Elect 
Chris  Jackson  to 
Community 
College  Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

$2,658.90 

2.658.90 

10 

Reelect  Dr.  Anita 
Grier  Community 
College  Board 
2010 

1243852 

Dr.  Anita 
Grier 

11/4/11 

525.00 

New  Referral 

$525.00 

TOTAL 

$25,197 

5.         RcMiiucs  report. 

I-or  1-Y  11-12,  the  Commission  is  budgeted  lo  generate  $100,000  in  revenues.  As  of  Januaiy  18, 
2012,  the  Commission  received  and  deposited  $46,597,  as  summarized  below.  The  figure 
represents  collection  of  approximately  47  percent  of  expected  revenues  for  FY  11-12. 

Revenues  received  and  dcpo.sitcd  as  olManuary  18,  2012: 
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Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,0C0 

$13,150 

Other  Ethics  General 

$1,000 

$210 

Campaign  Finance  Fines 

$50,000 

$12,262 

Campaign  Consultant  Fees 

$18,000 

$17,650 

Lobbyist  Fines 

$1,000 

$150 

Statements  of  Economic  Interests  Fines 

$1,000 

$325 

Other  Ethics  Fines 

$1,000 

$0 

Campaign  Consultant  Fines 

$1,000 

$2,850 

Total 

$100,000 

$46,597 

6.  Status  of  legislative  proposals  endorsed  by  Ethics  Commission. 

On  November  22,  201 1,  Supervisor  Scott  Wiener  introduced  proposed  amendments  to  the  CFRO 
that  were  approved  by  the  Commission  at  its  October  and  November  2012  meetings.  The 
legislation,  File  No.  1 1 1275,  was  assigned  to  the  Rules  Committee.  If  approved  by  a 
supermajority  of  the  Board  of  Supervisors,  the  amendments  would  1)  modify  and  streamline 
disclaimer  and  reporting  requirements  for  candidates  and  third  parties  raising  and  spending  funds 
in  local  elections;  2)  require  the  Ethics  Commission  to  provide  public  notice  when  thresholds  are 
met;  3)  eliminate  the  overall  contribution  limit  on  contributions  to  all  candidates  on  the  ballot  in 
a  single  election;  and  4)  make  various  reporting  and  disclaimer  requirements  parallel  to 
requirements  in  State  law. 

On  the  same  day,  Supervisor  Malia  Cohen  introduced  proposed  amendments  to  the  CFRO  that 
were  approved  by  the  Commission  at  its  November  2012  meeting.  The  legislation,  File  No. 
11277,  was  assigned  to  the  Government  Oversight  and  Audit  Committee  but  later  reassigned  to 
the  Rules  Committee.  If  approved  by  a  supermajority  of  the  Board  of  Supervisors,  the  legislation 
would  delay  the  certification  of  2012  supervisorial  candidates  seeking  public  financing  until  the 
Redistricting  Task  Force  completes  its  revision  of  supervisorial  district  boundaries. 

7.  Lobbyist  program. 

As  of  January  13,  2012,  78  individual  lobbyists  were  registered  with  the  Commission.  In  FY  1 1- 
12,  total  revenues  collected  to  date  amount  to  $13,150,  which  consist  of  $13,000  in  lobbyist 
registration  fees  and  $150  in  late  fines.  The  December  201 1  reporting  period  deadline  is  Januar>- 
17,  2012,  and  the  annual  registration  deadline  is  February  1,  2012. 

8.  Campaign  Consultant  program. 

As  of  January  17,  2012,  24  campaign  consultants  are  active  and  registered  with  the  Commission. 
Two  campaign  consultants  failed  to  re-register  for  2012  or  terminate  their  status  as  a  campaign 
consultant.  $17,650  in  registration  fees  and  $2,850  in  late  fines  have  been  collected  so  far  during 
the  201 1-2012  fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Thursday, 
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March  1  SialT  will  mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants 

two  weeks  belore  ihe  deadline. 

9.  Statement  of  Economic  Interests  program. 

On  Januar>  (\  2(11 2.  sialTsent  a  memo  to  City  departments,  boards,  and  commissions  to  notify 
members  and  desiunaied  employees  of  their  SEI-related  filing  obligations. 

10.  Outreach  and  Education. 

The  Commission  continues  to  offer  trainings  on  Statements  of  hicompatible  Activities  to  City 
departments. 

The  following  trainings  are  upcoming  trainings  scheduled  for  2012: 

One-on-one  SEI  Trainings  for  Filing  Officers:  February  27  and  28,  and  March  1 

The  folio v^ing  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SLA.  Training 

Candidates'  Training 

Controller" s  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SLA.  Template  Language  Training 

Respectful!/  submitted, 


S:\ED  Report\2012\1.23.12.doc 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
January  23,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


FEB  2  3  20iZ 


I. 


Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  and  Dorothy  S.  Liu,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Dhector; 
Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Supervisor  Jane  Kim,  Donna  Marion,  Hillary  Ronin,  Ray  Hartz;  Patrick 
Monette-Shaw;  Allen  Grossman,  Dr.  Derek  Kerr;  Dr.  Maria  Rivero,  Peter  Warfield,  Kimo 
Grossman,  Hal  Smith,  Hope  Johnson,  Allyson  Washburn,  Thomas  Picarillo,  David  Pilpel;  Steven 
Hill;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  from  the  Executive  Director  re:  Amendments  to  the  SIA  of  the  San  Francisco 
Public  Library,  dated  January  13,  2012. 

-  Memorandum  from  the  Executive  Dnector  re:  Consideration  of  possible  amendment  to  public 
financing  program,  dated  January  19,  2012. 

-Memorandum  from  the  Executive  Director  re:  Fiscal  Year  2012/2013  Budget  Request,  dated 
January  23,  2012. 

-  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  December  1 2, 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  January'  23,  2012. 

II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Patrick  Monette-Shaw  stated  that  the  Commission  has  not  scheduled  a  hearing  on  his  two 
Sunshine  Task  Force  referrals  against  the  Ethics  Commission  and  Controller.  He  stated  that 
Executive  Director  St.  Croix  should  recuse  himself  from  the  matters. 

Allen  Grossman  stated  that  the  Ethics  Commission  rejected  26  public  records  enforcement  cases 
referred  to  it  by  the  Sunshine  Ordinance  Task  Force.  He  stated  that  the  Executive  Director 
wrongfully  applied  the  Ethics  Commission's  Regulations  for  Enforcement  Proceedings  without 
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any  in\'olvement  from  the  Eihics  Commissioners.  [Mr.  Grossman  submitted  a  150-word  written 
statement,  which  is  included  at  the  end  of  these  minutes.] 

.AJh'Son  V^'ashbuni.  who  identified  herself  as  a  member  of  the  San  Francisco  Sunshine  Ordinance 
Task  Force,  stated  that  she  requested  that  the  Ethics  Commission  and  Sunshine  Ordinance  Task 
Force  hold  a  joint  meeting  to  discuss  the  Ethics  Commission's  proposed  regulations  for  Sunshine 
Task  Force  referrals. 

An  unidentified  member  of  the  public  stated  that  there  were  not  enough  materials  provided  for 
the  size  of  the  audience  in  attendance.  He  stated  that  the  Library  Commission  held  an  illegal 
meeting.  He  stated  that  the  Library  Commission  is  corrupt. 

Dr.  Derek  Kerr  stated  that  he  was  laid  off  after  20  years  of  service  at  Laguna  Honda  Hospital 
after  he  became  a  whistleblower.  He  stated  that  only  one  Sunshine  Task  Force  referral  was 
granted  a  public  hearing  by  the  Ethics  Commission.  He  stated  that  the  Ethics  Commission 
mishandles  all  of  the  retaliation  complaints  that  it  receives.  [Dr.  Kerr  submitted  a  150-word 
written  statement,  which  is  included  at  the  end  of  these  minutes.] 

Dr.  Maria  Rivero  stated  that  she  made  three  complaints  to  the  Ethics  Commission  and  stated  that 
they  were  all  dismissed.  She  stated  that  she  was  driven  out  of  Laguna  Honda  Hospital  after  22 
>'ears  and  Dr.  Kerr  was  laid  off  and  she  stated  that  their  retaliation  complaints  were  dismissed. 
[Dr.  Rivero  submitted  a  150-word  v/ritten  statement,  which  is  included  at  the  end  of  these 
minutes.] 

Peter  Warfield,  who  identified  himself  as  the  E.xecutive  Director  of  the  Library  Users 
Association,  thanked  the  Ethics  Commission  for  televising  its  meetings.  He  stated  that  tele^'ising 
the  meetings  makes  it  easier  for  the  public  to  observe  what  occurs  at  the  Ethics  Commission.  He 
stated  that  the  Ethics  Commission  should  have  public  hearings  on  Sunshine  Task  Force  referrals. 
He  stated  he  had  a  referral  sent  to  the  Ethics  Commission  in  2004  that  was  dismissed. 

Ray  Hartz,  who  identified  himself  as  the  Director  of  San  Francisco  for  Open  Government,  stated 
that  the  Civil  Grand  Jury  determined  that  the  Ethics  Commission  did  not  carry  out  its 
responsibilities  related  to  the  Sunshine  Ordinance.  He  stated  that  the  Ethics  Commission  has 
knowingly  thwarted  the  efforts  of  the  Sunshine  Ordinance  Task  Force.  [Mr.  Hartz  submitted  a 
150-word  written  statement,  which  is  included  at  the  end  of  these  minutes.] 

Kimo  Grossman  stated  that  the  Ethics  Commission  has  a  poor  record  regarding  Sunshine  Task 
Force  referrals.  He  stated  that  the  Ethics  Commission  should  have  a  joint  meeting  with  tlie 
Sunshine  Ordinance  Task  Force  to  work  wdth  them  on  setting  up  Sunshine  Ordinance 
regulations. 

Hal  Smith  congratulated  the  Ethics  Commission  for  televising  its  meetings.  He  stated  that  it  is 
good  for  open  government.  He  stated  that  this  is  the  year  of  the  dragon  and  the  Ethics 
Commission  should  be  strong  like  dragons. 
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Hope  Johnson,  who  identified  herself  as  the  Chair  of  the  Sunshine  Ordinance  Task  Force,  stated 
that  the  Ethics  Commission  and  Sunshine  Ordinance  Task  Force  should  have  a  joint  meeting  to 
discuss  the  Ethics  Commission's  proposed  regulations  regarding  Sunshine  Ordinance  referrals. 
She  stated  that  the  Ethics  Commission's  City  Charter  provision  gives  it  the  authority  to  deal  with 
Sunshine  Ordinance  violations  that  are  not  willful. 

Thomas  Picarillo  stated  that  he  is  a  victim  of  the  Ethics  Commission  staffs  dismissal  of 
Sunshine  Ordinance  Task  Force  Orders  of  Determination.  He  stated  that  members  of  the  public 
should  be  aware  that  the  Sunshine  Ordinance  Task  Force  makes  determinations  on  \  iolations  of 
the  Sunshine  Ordinance. 

An  unidentified  member  of  the  pubhc  stated  that  he  has  been  kicked  out  of  public  meetings  and 
not  been  given  public  documents.  He  stated  that  someone  should  be  held  accountable. 

Chairperson  Hur  stated  that  the  Ethics  Commission  already  agreed  to  hold  a  joint  meeting  with 
the  Sunshine  Ordinance  Task  Force.  He  stated  that  it  was  Task  Force  Member  Richard  Knee 
who  requested  that  the  joint  meeting  occur  after  the  New  Year  to  ensure  greater  participation. 

ni.     Consideration  of  proposed  amendments  to  the  Statement  of  Incompatible  Activities 
(SLA)  for  the  San  Francisco  Public  Library. 

Executive  Director  St.  Croix  introduced  the  item. 

Donna  Marion,  Human  Resources  Director  of  the  San  Francisco  Library,  stated  that  the  Library 
is  asking  that  the  Ethics  Commission  approve  the  SLA.  as  it  is  presented.  She  stated  that  the  SL\ 
has  been  revised  to  address  the  Commission's  concerns  that  it  expressed  at  the  May  201 1 
meeting. 

Responding  to  Commissioner  Liu,  Ms.  Marion  stated  that  the  Librar}'  Commission  does  not 
approve  or  involve  itself  in  the  approval  of  contracts  with  the  Librar}'. 

Public  Comment: 

An  unidentified  member  of  the  public  stated  that  the  Library  deals  with  a  large  number  of 
vendors.  He  stated  that  the  exemptions  being  proposed  could  be  done  on  a  case-by-case  basis. 

Ray  Hartz  stated  that  the  revisions  are  akin  to  rearranging  deck  chairs  on  the  Titanic.  He  stated 
he  brought  a  Sunshine  Ordinance  violation  to  the  Sunshine  Ordinance  Task  Force  against  the 
Cit}'  Librarian  for  withholding  public  records.  He  stated  that  the  Cit}-  Librarian  is  granted 
$35,000  by  the  Friends  of  the  Library  to  use  at  his  discretion. 

Peter  Warfield  stated  that  the  Library  does  not  buy  book  directly  from  pubHshers.  He  stated  that 
the  book  are  purchased  from  "jobbers."  He  stated  that  some  of  the  provisions  from  the  SLA  that 
would  be  stricken  are  problematic. 
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Da\  id  Pilpel  stated  that  policies  that  are  referenced  in  the  SLA.  should  be  hyperlinked  if  the 
document  is  available  online. 

Responding  to  Vice-Chairperson  Studley,  DC  A  Shen  stated  that  the  conflict  of  interest  rules  that 
apply  to  all  City  employees  are  broader  than  each  department's  SIA  and  ser\'e  to  prohibit  an>- 
self-interest  in  which  the  employee  was  part  of  the  decision  making  chain. 

Responding  to  Vice-Chairperson  Studley.  Ms.  Marion  stated  that  the  SIA  included  the  proposed 
exemptions  because  there  are  currently  numerous  requests  for  exemptions  on  a  case-by-case 
basis.  She  stated  that  the  biggest  concern  was  allowing  Library  employees  to  be  able  to  advance 
their  own  personal  de\-elopment  when  it  comes  to  publishing  their  own  creati\  e  work. 

Vice-Chairperson  Studle>-  stated  that  if  that  was  the  biggest  concern,  then  the  provisions 
applicable  to  sales  representati\^es.  purchasers,  and  publicists  could  be  left  in. 

Commissioner  Liu  stated  that  she  agreed  with  Vice-Chairperson  Studley  particularly  if  the 
waiver  process  remained  in  place. 

Chairperson  Hur  directed  Ms.  Marion  to  return  with  revisions  of  the  SIA  incorporating  the 
changes  discussed  at  this  meeting. 

IV.     Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform  Ordinance 
(CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100 
et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the  Board  of 
Supers  isors  and  Mayor. 

Executi\'e  Director  St.  Croix  introduced  the  item. 

Super\'isor  Kim  stated  that  she  appreciated  the  Commission  considering  the  various  proposals  in 
response  the  Supreme  Court's  ruling  regarding  public  financing.  She  stated  that  raising  the 
expenditure  ceiling  to  $250,000  for  Board  of  Supervisors  candidates  is  supported  by  looking  at 
past  spending.  She  also  stated  that  it  was  important  to  advance  the  filing  deadline  to  aid 
candidates  to  determine  their  viability. 

Public  Comment: 

Thomas  Picarello  stated  that  he  opposed  the  increase  in  spending  caps.  He  stated  that  public 
financing  of  candidates  comes  out  of  the  general  fund  and  that  the  money  could  be  better  spent. 

Steven  Hill  stated  that  raising  the  spending  caps  is  appropriate  and  that  approving  an  adjustable 
cap  is  legally  risky,  but  agrees  with  the  public  policy  of  adjustable  caps.  He  stated  that  there 
could  be  a  public  perception  problem  with  mandating  incumbents  to  raise  $5,000  more  than  non- 
incumbents  in  order  lo  rcccixc  malching  funds. 

David  Pilpel  stated  that  he  generally  agreed  with  the  proposed  legislation  but  would  change  the 
filing  deadline  timing. 
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Hillary  Ronin,  Legislative  Aide  to  Supervisor  Campos,  stated  that  Supervisor  Campos  would  not 
move  forward  with  his  ballot  measure  if  the  Commission  approves  the  proposed  legislation. 

Supervisor  Kim  addressed  several  of  the  Commissioner's  concerns  about  the  different  qualifying 
amounts  of  incumbents  stating  that  the  Board  of  Supervisors  was  concerned  with  the  perception 
that  supervisors  would  be  benefitting  from  legislation  that  they  voted  on,  thus  they  raised  the 
incumbent  qualification  amount  by  $5,000. 

Motion  12-01-23-1  (Liu/Hayon):  Moved,  seconded,  and  passed  (4-0)  that  the  Ethics 
Commission  approve  the  amendments  to  the  Campaign  Finance  Reform  Ordinance  related 
to  the  public  financing  programs  for  candidates  for  the  Board  of  Supervisors  and  Mayor. 

V.  Budget  Discussion. 

Executive  Director  St.  Croix  stated  that  the  Mayor's  Office  has  asked  each  department  for  a  5% 
percent  cut  in  the  2012-13  fiscal  year  and  a  5%  cut  in  the  2013-14  fiscal  year  with  an  additional 
2.5%  contingency  cut.  He  stated  that  he  proposed  presenting  a  budget  in  which  the  Ethics 
Commission  maintains  its  current  funding  level  to  recognize  the  financial  strauis  of  the  Cits-  but 
which  also  recognizes  the  Ethics  Commission's  independence. 

Chairperson  Hur,  Vice-Chairperson  Studley,  and  Commissioners  Hayon  and  Liu  all  agreed  v^ith 
the  Executive  Director's  proposal. 

Public  Comment: 

David  Pilpel  stated  that  the  agenda  does  not  indicate  that  this  item  discusses  a  two-year  budget 
cycle. 

Motion  12-01-23-2  (Studley /Hayon):  Moved,  seconded,  and  passed  (4-0)  that  the  Ethics 
Commission  approve  the  proposed  budget. 

VI.  Minutes  of  the  Commission's  regular  meeting  of  December  12,  2011. 

Public  Comment: 

David  Pilpel  stated  that  the  150-word  summaries  should  indicate  which  item  the  speaker 
addressed  the  Commission. 

Vice-Chairperson  Studley  presented  several  changes  to  the  minutes. 

Motion  12-01-23-3  (Studley /Hay on):  Moved,  seconded  and  passed  (4-0)  that  the  Ethics 
Commission  approve  the  minutes  incorporating  the  proposed  changes. 

VII.  Executive  Director's  Report. 
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E.\ecuti\'e  Director  St.  Croix  stated  that  he  is  working  on  securing  a  room  and  date  for  the  joint 
meeting  with  the  Sunshine  Ordinance  Task  Force. 

PubHc  Comment: 

Da\'id  Pilpel  stated  that  the  Cohen  legislation  had  not  yet  had  a  hearing. 

MIL  Items  for  future  meetings. 

None. 

Public  Comment: 

None. 

L\.     Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

X.  Adjournment. 

Motion  12-01-23-4  (Studley/Hayon):  Moved,  seconded  and  passed  (4-0)  that  the  Ethics 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  7:40  PM. 

This  statement  was  provided  by  the  speaker,  Allen  Grossman,  for  agenda  item  II.  The 
content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the 
Ethics  Commission. 

"This  Commission  is  the  only  city  body  empowered  to  enforce  violations  of  public  records  laws. 
Yet,  from  2004  through  201 1,  when  it  held  over  100  meetings,  the  Commission  rejected  all  26 
public  records  enforcement  cases  sent  it  by  the  task  Force  v^dthout  a  single  hearing  or  a  single 
vote. 

The  only  player  in  all  those  26  dismissals  over  that  8-year  period  has  been  Jolin  St.  Croix,  its 
Executive  Director.  Wrongfully  using  "ethics"'  Regulations  default  procedure,  he  handled  the 
entire  process  from  start  to  finish  without  the  participation  of  any  Commissioner,  managing  any 
staff  investigations,  determining  whether  there  was  "probable  cause"  for  a  Commission  hearing, 
selecting  the  facts  for  his  report  and  recommendation  to  the  Commission  and  sending  the  so- 
called  dismissal  letter.  No  hearing  and  no  vote.  Case  closed. 
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Since  2004,  the  public  has  had  a  constitutional  right  of  access  to  public  records.  Why  doesn't 
this  Commission  recognize  that  right?" 

This  statement  was  provided  by  the  speaker,  Dr.  Derek  Kerr,  for  agenda  item  II.  The 
content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the 
Ethics  Commission. 

"Between  2005  and  2010,  the  Ethics  Commission  has  "dismissed"  29  consecutive  Sunshine 
Complaints.  This  wrongly  implies  that  the  complaints  were  not  valid  and  the  Respondents  were 
exonerated. 

Your  handling  of  Whistleblower  Retaliation  Complaints  is  similarly  one-sided.  Every  single 
Retaliation  complaint  has  been  dismissed  in  the  17  years  since  this  Commission  was  founded. 

Expert  organizations  like  the  Government  Accountability  Project,  with  30  years  of  experience 
providing  legal  assistance  for  over  5,000  Whistleblowers,  warn  that;  ' . .  .more  than  90%  of 
whistleblowers  report  subsequent  retaliation'. 
(www.whistleblower.org ) 

If  experts  say  retaliation  occurs  in  90%  of  cases,  why  does  this  Commission  report  a  retaliation 
rate  of  zero? 

Please  consider  2  possibilities; 

1)  Your  investigations  are  biased  against  complainants. 

2)  Your  decisions  rely  on  opinions  from  the  City  Attorney  who  has  a  duty  to  defend  the  very 
same  City  officials  we  complain  about. 

Derek  Kerr,  MD 

2701  Van  Ness  Avenue,  #61 1  [signature:  D.  Kerr] 
San  Francisco,  CA  94109 
DerekOnVanNess@aol.com" 

This  summary  statement  was  provided  by  the  speaker,  Dr,  Maria  Rivero,  for  agenda  item 
11.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy 
by,  the  Ethics  Commission. 

"Two  years  ago  we  made  3  whistleblower  complaints  to  the  Ethics  Commission: 

1.  Health  Director  Mitchell  Katz  was  making  S10,000/year  working  for  Health 
Management  Associates,  for-profit  corporation  that  had  a  contract  at  the  time  with 
the  Health  Department.  Dismissed  by  Ethics. 

2.  Davis  Ja  &  Associates  was  awarded  a  S2  million  Department  of  Public  Health 
contract.  Ja's  wife  a  high-level  DPH  executive  played  a  major  role  in  awarding  him 
the  contract.  After  2  years,  the  Controller  revoked  Ja's  contract  citing 
irregularities.  Dismissed  by  Ethics. 
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3.  Laguna  Honda  Gift  Fund,  a  charitable  Trust  for  poor  patients  was  being 
plundered  for  staff  parties  and  perks.  9  months  later  an  audit  restored  S350,000  to 
the  patients.  Dismissed  by  Ethics. 

4.  I  was  driven  out  of  LHH  after  22  years  and  Dr.  Kerr  was  'laid  off.  Our 

w  histleblower  Retaliation  complaints  w  ere  dismissed  by  Ethics  w/o  a  hearing. 

Is  this  Ethics  Decision  Making?" 

This  summary  statement  w  as  provided  by  the  speaker,  Ray  Hartz,  for  agenda  item  II.  The 
content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the 
Ethics  Commission. 

"As  documented  in  a  recent  Civil  Grand  Jur>  Report,  this  Ethics  Commission  has  failed  to 
carr>  out  any  responsibilities  related  to  the  Sunshine  Ordinance.  Through  this  failure  this 
Ethics  Commission  has  sided  w  ith  the  Citv'  and  against  the  citizens  in  every  case  w  here 
Public  Comment  was  prevented  and  Public  Records  w  ithheld.  Not  only  has  this  Ethics 
Commission  failed  in  its  duties,  it  has  w  illfully  and  know  ingly  thw  arted  the  efforts  of  the 
Sunshine  Ordinance  Task  Force.  It  has  done  this  for  years  w  hile  misrepresenting  its 
efforts  as  tr>  ing  to  w  ork  w  ith  the  Task  Froce.  It  has  been  derelict  in  allow  ing  the  staff  to 
dispose  of  ever>  case  w  ithout  even  a  hearing.  The  members  of  the  Ethics  Commission, 
after  taking  an  oath  to  support  and  defend  the  California  and  United  States  Constitutions, 
has  acted  in  w  ays  that  know  ingly  and  willfully  violate  the  Constitutional  and  Civil  Rights 
of  the  citizens  of  San  Francisco.  ' 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
January  23,2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


APR  "6  201? 


Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 


SAN  FRANCISCO 
PUBUC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley. 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  and  Dorothy  S.  Liu,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Supervisor  Jane  Kim,  Donna  Marion,  Hillary  Ronen.  Ray  Hartz:  Patrick 
Monette-Shaw;  Allen  Grossman,  Dr.  Derek  Kerr;  Dr.  Maria  Rivero,  Peter  Warfield.  Kimo 
Grossman,  Hal  Smith,  Hope  Johnson,  Allyson  Washburn,  Thomas  Picarillo,  David  Pilpel;  Steven 
Hill;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  from  the  Executive  Director  re:  Amendments  to  the  SIA  of  the  San  Francisco 
Public  Library,  dated  January  13,  2012. 

-  Memorandum  from  the  Executive  Director  re:  Consideration  of  possible  amendment  to  public 
financing  program,  dated  January  19,  2012. 

-Memorandum  from  the  Executive  Director  re:  Fiscal  Year  2012/2013  Budget  Request,  dated 
January  23,  2012. 

-  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  December  12. 


-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  Januar>-  23,  2012. 

II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Patrick  Monette-Shaw  stated  that  the  Commission  has  not  scheduled  a  hearing  on  his  two 
Sunshine  Task  Force  referrals  against  the  Ethics  Commission  and  Controller.  He  stated  that 
Executive  Director  St.  Croix  should  recuse  himself  from  the  matters. 

Allen  Grossman  stated  that  the  Ethics  Commission  rejected  26  public  records  enforcement  cases 
referred  to  it  by  the  Sunshine  Ordinance  Task  Force.  He  stated  that  the  Executive  Director 
wrongfully  applied  the  Ethics  Commission's  Regulations  for  Enforcement  Proceedings  without 
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an>  iinoKenicni  iVoni  the  Fihics  Commissioners.  [Mr.  Grossman  submitted  a  150-\vord  written 
statement,  which  is  inehided  at  the  end  ot" these  minutes.] 

W  ashbuin.  who  identified  iiersell'as  a  member  of  the  San  Francisco  Sunshine  Ordinance 
Task  I  oree.  staled  that  she  ^eLll.le^led  that  the  Ethics  Commission  and  Sunshine  Ordinance  Task 
1  oree  hold  a  joint  meeliiii:  to  discuss  the  I'thics  Commission's  proposed  regulations  for  Sunshine 
1  ask  1  oree  referrafs. 

An  unidentified  member  of  the  public  stated  that  there  were  not  enough  materials  provided  for 
the  size  of  the  audience  in  attendance.  He  stated  that  the  Library  Commission  held  an  illegal 
meeting.  1  le  stated  that  the  l.ibrar>  Commission  is  corrupt. 

Dr.  Derek  KLen-  stated  that  he  was  laid  off  after  20  years  of  service  at  Laguna  Honda  Hospital 
after  he  became  a  w  histleblower.  He  stated  that  only  one  Sunshine  Task  Force  referral  was 
granted  a  public  hearing  b>  the  Ethics  Commission.  He  stated  that  the  Ethics  Commission 
mishandles  all  of  the  retaliation  complaints  that  it  receives.  [Dr.  Kerr  submitted  a  150-word 
written  statement,  which  is  included  at  the  end  of  these  minutes.] 

Dr.  Maria  Rivero  stated  that  she  made  three  complaints  to  the  Ethics  Commission  and  stated  that 
they  were  all  dismissed.  She  stated  that  she  was  driven  out  of  Laguna  Honda  Hospital  after  22 
years  and  Dr.  Kerr  was  laid  off  and  she  stated  that  their  retaliation  complaints  were  dismissed. 
[Dr.  Rivero  submitted  a  150-word  written  statement,  which  is  included  at  the  end  of  these 
minutes.] 

Peter  W  artield.  w  ho  identified  himself  as  the  Executive  Director  of  the  Library  Users 
Association,  thanked  the  Ethics  Commission  for  televising  its  meetings.  He  stated  that  televising 
the  meetings  makes  it  easier  for  the  public  to  observe  what  occurs  at  the  Ethics  Commission.  He 
stated  that  the  Ethics  Commission  should  have  public  hearings  on  Sunshine  Task  Force  referrals. 
He  stated  he  had  a  referral  sent  to  the  Ethics  Commission  in  2004  that  was  dismissed. 

Ray  Hartz,  who  identified  himself  as  the  Director  of  San  Francisco  for  Open  Government,  stated 
that  the  Civil  Grand  Jury  determined  that  the  Ethics  Commission  did  not  carry  out  its 
responsibilities  related  to  the  Sunshine  Ordinance.  He  stated  that  the  Ethics  Commission  has 
knowingly  thwarted  the  efforts  of  the  Sunshine  Ordinance  Task  Force.  [Mr.  Hartz  submitted  a 
150-vvord  written  statement,  which  is  included  at  the  end  of  these  minutes.] 

Kimo  Grossman  stated  that  the  Ethics  Commission  has  a  poor  record  regarding  Sunshine  Task 
Force  referrals.  He  stated  that  the  Ethics  Commission  should  ha\e  a  joint  meeting  with  the 
Sunshine  Ordinance  Task  Force  to  work  with  them  on  setting  up  Sunshine  Ordinance 
regulations. 

Hal  Smith  congratulated  the  fvthics  Commission  for  televising  its  meetings.  He  stated  that  it  is 
good  for  open  government.  He  staled  that  this  is  the  year  of  the  dragon  and  the  1  thics 
Commission  should  be  strong  like  dragons. 
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Hope  Johnson,  who  identified  herself  as  the  Chair  of  the  Sunshine  Ordinance  Task  Force,  stated 
that  the  Ethics  Commission  and  Sunshine  Ordinance  Task  Force  should  have  a  joint  meeting  to 
discuss  the  Ethics  Commission's  proposed  regulations  regarding  Sunshine  Ordinance  referrals. 
She  stated  that  the  Ethics  Commission's  City  Charter  provision  gives  it  the  authority  to  deal  with 
Sunshine  Ordinance  violations  that  are  not  willful. 

Thomas  Picarillo  stated  that  he  is  a  victim  of  the  Ethics  Commission  staffs  dismissal  of 
Sunshine  Ordinance  Task  Force  Orders  of  Determination.  Fie  stated  that  members  of  the  public 
should  be  aware  that  the  Sunshine  Ordinance  Task  Force  makes  determinations  on  violations  of 
the  Sunshine  Ordinance. 

An  unidentified  member  of  the  public  stated  that  he  has  been  kicked  out  of  public  meetings  and 
not  been  given  public  documents.  He  stated  that  someone  should  be  held  accountable. 

Chairperson  Hur  stated  that  the  Ethics  Commission  already  agreed  to  hold  a  joint  meeting  w  ith 
the  Sunshine  Ordinance  Task  Force.  He  stated  that  it  was  Task  Force  Member  Richard  Knee 
who  requested  that  the  joint  meeting  occur  after  the  New  Year  to  ensure  greater  participation. 

III.     Consideration  of  proposed  amendments  to  the  Statement  of  Incompatible  Activities 
(SIA)  for  the  San  Francisco  Public  Library. 

Executive  Director  St.  Croix  introduced  the  item. 

Donna  Marion,  Human  Resources  Director  of  the  San  Francisco  Library,  stated  that  the  Librar> 
is  asking  that  the  Ethics  Commission  approve  the  SIA  as  it  is  presented.  She  stated  that  the  SI.A. 
has  been  revised  to  address  the  Commission's  concerns  that  it  expressed  at  the  May  201 1 
meeting. 

Responding  to  Commissioner  Liu,  Ms.  Marion  stated  that  the  Library  Commission  does  not 
approve  or  involve  itself  in  the  approval  of  contracts  with  the  Library. 

Public  Comment: 

An  unidentified  member  of  the  public  stated  that  the  Library  deals  with  a  large  number  of 
vendors.  He  stated  that  the  exemptions  being  proposed  could  be  done  on  a  case-by-case  basis. 

Ray  Hartz  stated  that  the  revisions  are  akin  to  rearranging  deck  chairs  on  the  Titanic.  He  stated 
he  brought  a  Sunshine  Ordinance  violation  to  the  Sunshine  Ordinance  Task  Force  against  the 
City  Librarian  for  withholding  public  records.  He  stated  that  the  City  Librarian  is  granted 
$35,000  by  the  Friends  of  the  Library  to  use  at  his  discretion. 

Peter  Warfield  stated  that  the  Library  does  not  buy  book  directly  from  publishers.  He  stated  that 
the  book  are  purchased  from  "jobbers."  He  stated  that  some  of  the  provisions  from  the  SIA  that 
would  be  stricken  are  problematic. 
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l)a\id  I'ilpcl  Slated  that  policies  that  are  referenced  in  the  SIA  should  be  hyperlinked  if  the 
document  is  a\ailable  online. 

Responding  to  \'ice-C'hairperson  Studley.  DCA  Shen  stated  that  the  conflict  of  interest  rules  that 
apply  to  all  C  ii\  empK\\  ees  are  broader  than  each  department's  SIA  and  ser\  e  to  prohibit  any 
self-interest  in  which  the  employee  was  part  of  the  decision  making  chain. 

Responding  to  \  ice-Chaii-person  Studley.  Ms.  Marion  stated  that  the  SIA  included  the  proposed 
exemptions  because  there  are  currently  numerous  requests  for  exemptions  on  a  case-by-case 
basis.  She  stated  that  the  biggest  concern  was  allowing  Library  employees  to  be  able  to  advance 
their  own  personal  de\elopment  when  it  comes  to  publishing  their  own  creative  work. 

\' ice-Chairperson  Studley  stated  that  if  that  was  the  biggest  concern,  then  the  provisions 
applicable  to  sales  representati\  es.  purchasers,  and  publicists  could  be  left  in. 

Commissioner  Liu  stated  that  she  agreed  with  Vice-Chairperson  Studley  particularly  if  the 
waiver  process  remained  in  place. 

Chairperson  Hur  directed  Ms.  Marion  to  return  with  revisions  of  the  SIA  incorporating  the 
changes  discussed  at  this  meeting. 

IV.     Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform  Ordinance 
(CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100 
et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the  Board  of 
Supervisors  and  Mayor. 

Executive  Director  St.  Croix  introduced  the  item. 

Supervisor  Kim  stated  that  she  appreciated  the  Commission  considering  the  various  proposals  in 
response  the  Supreme  Court's  ruling  regarding  public  financing.  She  stated  that  raising  the 
expenditure  ceiling  to  $250,000  for  Board  of  Supervisors  candidates  is  supported  by  looking  at 
past  spending.  She  also  stated  that  it  was  important  to  advance  the  tiling  deadline  to  aid 
candidates  to  determine  their  viability. 

Public  Comment: 

Thomas  Picarello  stated  that  he  opposed  the  increase  in  spending  caps.  He  stated  that  public 
financing  oi"  candidates  comes  out  of  the  general  fund  and  that  the  mone>  could  be  better  spent. 

Steven  Hill  stated  that  raising  the  spending  caps  is  appropriate  and  that  approving  an  adjustable 
cap  is  legally  risky,  but  agrees  with  the  public  policy  of  adjustable  caps.  He  stated  that  there 
could  be  a  public  perception  problem  with  mandating  incumbents  to  raise  $5,000  more  than  non- 
incumhcnts  in  orcicr  lo  ix'ccixc  matching  funds. 

David  Filpel  staled  lhal  he  generall>  agreed  with  the  proposed  legislation  but  would  change  the 
filing  deadline  timing. 
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Hillary  Ronen,  Legislative  Aide  to  Supervisor  Campos,  stated  that  Supervisor  Campos  would  not 
move  forward  with  his  ballot  measure  if  the  Commission  approves  the  proposed  legislation. 

Supervisor  Kim  addressed  several  of  the  Commissioner's  concerns  about  the  dilYerent  qualifyinsi 
amounts  of  incumbents  stating  that  the  Board  of  Supervisors  was  concerned    ith  the  perception 
that  supervisors  would  be  benefitting  from  legislation  that  they  voted  on,  thus  they  raised  the 
incumbent  qualification  amount  by  $5,000. 

Motion  12-01-23-1  (Liu/Hayon):  Moved,  seconded,  and  passed  (4-0)  that  the  Ethics 
Commission  approve  the  amendments  to  the  Campaign  Finance  Reform  Ordinance  related 
to  the  public  financing  programs  for  candidates  for  the  Board  of  Supervisors  and  Mayor. 

V.  Budget  Discussion. 

Executive  Director  St.  Croix  stated  that  the  Mayor's  Office  has  asked  each  department  for  a  5% 
percent  cut  in  the  2012-13  fiscal  year  and  a  5%  cut  in  the  2013-14  fiscal  year  with  an  additional 
2.5%  contingency  cut.  He  stated  that  he  proposed  presenting  a  budget  in  which  the  Ethics 
Commission  maintains  its  current  funding  level  to  recognize  the  financial  strains  of  the  Cit\-  but 
which  also  recognizes  the  Ethics  Commission's  independence. 

Chairperson  Hur,  Vice-Chairperson  Studley,  and  Commissioners  Hayon  and  Liu  all  agreed  with 
the  Executive  Director's  proposal. 

Public  Comment: 

David  Pilpel  stated  that  the  agenda  does  not  indicate  that  this  item  discusses  a  two-year  budget 
cycle. 

Motion  12-01-23-2  (Studley/Hayon):  Moved,  seconded,  and  passed  (4-0)  that  the  Ethics 
Commission  approve  the  proposed  budget. 

VI.  Minutes  of  the  Commission's  regular  meeting  of  December  12,  2011. 

Public  Comment: 

David  Pilpel  stated  that  the  150-word  summaries  should  indicate  which  item  the  speaker 
addressed  the  Commission. 

Vice-Chairperson  Studley  presented  several  changes  to  the  minutes. 

Motion  12-01-23-3  (Studley/Hayon):  Moved,  seconded  and  passed  (4-0)  that  the  Ethics 
Commission  approve  the  minutes  incorporating  the  proposed  changes. 

VII.  Executive  Director's  Report. 
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H.\ecuti\  e  Director  Si.  Croix  staled  that  he  is  working  on  securing  a  room  and  date  for  the  joint 
meeting  with  the  Sunshine  Ordinance  Tasi^  Force. 

PubUc  Comment: 

I)a\  id  Pilpel  staled  thai  the  Cohen  legislation  had  not  >et  had  a  hearing. 
\  III.  Items  for  future  meetings. 

None. 

Public  Comment: 
None. 

1\.      Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
» ithin  the  jurisdiction  of  the  Ethics  Commission. 

None. 

X.  .\djournment. 

Motion  12-01-23-4  (Studley/Hayon):  Moved,  seconded  and  passed  (4-0)  that  the  Ethics 
Commission  adjourn. 

Public  Comment: 
None. 

.Meeting  adjourned  at  7:40  PM. 

This  statement  was  prov  ided  by  the  speaker,  Allen  Grossman,  for  agenda  item  II.  The 
content  is  neither  generated  by,  nor  subject  to  approval  or  v  erification  of  accuracy  by,  the 
Ethics  Commission. 

"This  Commission  is  the  only  city  body  empowered  to  enforce  violations  of  public  records  laws. 
Yet,  from  2004  through  201 1,  when  it  held  over  100  meetings,  the  Commission  rejected  all  26 
public  records  enforcement  cases  sent  it  by  the  task  Force  without  a  single  hearing  or  a  single 
vote. 

The  only  player  in  all  those  26  dismissals  over  that  8-year  period  has  been  John  St.  Croix,  its 
r-xeculive  Director.  Wrongfully  using  "ethics"  Regulations  default  procedure,  he  iiandled  the 
entire  process  from  start  to  finish  without  the  participation  of  any  Commissioner,  managing  any 
staff  investigations,  determining  whether  there  was  "probable  cause"  for  a  Commission  hearing, 
selecting  the  facts  for  his  report  and  recommendation  to  the  Commission  and  sending  the  so- 
called  dismissal  letter.  No  hearing  and  no  \  ote.  Case  closed. 
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Since  2004,  the  public  has  had  a  constitutional  right  of  access  to  public  records.  Why  doesn't 
this  Commission  recognize  that  right?'' 

This  statement  was  provided  by  the  speaker,  Dr.  Derek  Kerr,  for  agenda  item  II.  The 
content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the 
Ethics  Commission. 

"Between  2005  and  2010,  the  Ethics  Commission  has  "dismissed"  29  consecutive  Sunshine 
Complaints.  This  wrongly  implies  that  the  complaints  were  not  valid  and  the  Respondents  were 
exonerated. 

Your  handling  of  Whistleblower  Retaliation  Complaints  is  similarly  one-sided.  Every  single 
Retaliation  complaint  has  been  dismissed  in  the  17  years  since  this  Commission  was  founded. 

Expert  organizations  like  the  Government  Accountability  Project,  with  30  years  of  experience 
providing  legal  assistance  for  over  5,000  Whistleblowers,  warn  that;  ' . .  .more  than  90%  of 
whistleblowers  report  subsequent  retaliation'. 
(www.whistleblower.org ) 

If  experts  say  retaliation  occurs  in  90%  of  cases,  why  does  this  Commission  report  a  retaliation 
rate  of  zero? 

Please  consider  2  possibilities; 

1)  Your  investigations  are  biased  against  complainants. 

2)  Your  decisions  rely  on  opinions  from  the  City  Attorney  who  has  a  duty  to  defend  the  \  ery 
same  City  officials  we  complain  about. 

Derek  Kerr,  MD 

2701  Van  Ness  Avenue,  #61 1  [signature:  D.  Kerr] 
San  Francisco,  CA  94109 
DerekOnVanNess@aol.com" 

This  summary  statement  was  provided  by  the  speaker,  Dr,  Maria  Rivero,  for  agenda  item 
II.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy 
by,  the  Ethics  Commission. 

"Two  years  ago  we  made  3  whistleblower  complaints  to  the  Ethics  Commission: 

1.  Health  Director  Mitchell  Katz  was  making  S10,000/year  working  for  Health 
Management  Associates,  for-profit  corporation  that  had  a  contract  at  the  time  with 
the  Health  Department.  Dismissed  by  Ethics. 

2.  Davis  Ja  &  Associates  was  awarded  a  $2  million  Department  of  Public  Health 
contract.  Ja's  wife  a  high-level  DPH  executive  played  a  major  role  in  awarding  him 
the  contract.  After  2  years,  the  Controller  revoked  Ja's  contract  citing 
irregularities.  Dismissed  by  Ethics. 
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3.  I.aiiiina  Honda  (iift  Fund,  a  charitable  Trust  for  poor  patients  was  being 
[)liindcrc(l  tot  s\:\\'\'  [)artics  and  perks.  9  months  later  an  audit  restored  S350,000  to 
the  patients.  Disniissed  by  Kthics. 

4. 1  was  driven  out  of  LHH  after  22  years  and  Dr.  Kerr  was  'laid  off.  Our 
whistleblower  Retaliation  complaints  were  dismissed  by  Ethics  w/o  a  hearing. 

Is  this  Kthics  Decision  Making?" 

This  summar>  statement  was  provided  by  the  speaker,  Ray  Hartz,  for  agenda  item  II.  The 
content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the 
Ethics  Commission. 

"As  documented  in  a  recent  Civil  Grand  Jur>  Report,  this  Ethics  Commission  has  failed  to 
carr>  out  any  responsibilities  related  to  the  Sunshine  Ordinance.  Through  this  failure  this 
Ethics  Commission  has  sided  with  the  Cit>  and  against  the  citizens  in  ever>  case  w  here 
Public  Comment  was  prevented  and  Public  Records  withheld.  Not  only  has  this  Ethics 
Commission  failed  in  its  duties,  it  has  w  illfully  and  know  ingly  thw  arted  the  efforts  of  the 
Sunshine  Ordinance  Task  Force.  It  has  done  this  for  years  while  misrepresenting  its 
efforts  as  tr>  ing  to  work  with  the  Task  Froce.  It  has  been  derelict  in  allowing  the  staff  to 
dispose  of  e\  er>  case  without  even  a  hearing.  The  members  of  the  Ethics  Commission, 
after  taking  an  oath  to  support  and  defend  the  California  and  United  States  Constitutions, 
has  acted  in  ways  that  knowingly  and  willfully  violate  the  Constitutional  and  Civil  Rights 
of  the  citizens  of  San  Francisco." 
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02-23-1 2P03:49  RCVD 

SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 

February  27  2012  5:^^  GOVERNMENT 
and  AGENDA  DOCUMENTS  DEF 

Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  FEB  2  3  2012 

1.  Call  to  order  and  roll  caU.  SAN  FRANCISCO 

PUBLIC  LIBRARY 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

^  within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  for  the  San 
Francisco  Public  Library.  At  this  meeting,  the  Commission  will  continue  its 
consideration  of  draft  amendments  to  the  Library's  SIA.  A  staff  report  is  available 
at  the  Commission  office  as  well  as  on  the  Commission  website.  (Discussion  and 
possible  action.) 

IV.  Consideration  of  request  for  waiver  from  the  one-year  post-employment  ban  under 
Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(2)  and  3,234  (b)(1). 
Robert  Selna,  a  former  legislative  aide  for  former  Supervisor  Ross  Mirkarimi,  has 
requested  that  the  Commission  grant  him  a  waiver  from  the  one-year  post- 
employment  restriction  on  communicating  with  City  departments.  A  staff  report  is 
available  at  the  Commission  office  as  well  as  on  the  Commission  website. 
(Discussion  and  possible  action.) 

V.  Election  of  Chair  and  Vice-chair.  The  Commission  will  elect  a  Chair  and  Vice-chair 

to  serve  for  the  coming  year.  (Discussion  and  possible  action.) 

VI.  Minutes  of  the  Commission's  regular  meeting  of  January  23,  2012.  (Discussion  and 

possible  action.) 

VTI.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 


SF  Ethics  Commission  Aocnda  -  I  chrii:in  2",  2012 


Mil. 


Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 
and  the  Commission  may  determine  the  priorit>'  of  these  items.  (Discussion.) 


I\. 


Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 


Adjournment. 


Know  Your  Rjohts  Under  the  Sunshine  Ordinance 


Government's  duty  is  to  serx'e  the  public,  reaching  its  decision  in  full  vieyv  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  Cit)-  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  soifiZsfsov.org.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  ^^s.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
htip:  www.sfsuv.oro 'sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  .Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible  In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


Beverly  Ha  yon 
Commissioner 


Dorothy  S.  Lru 
Commissioner 


Paul  A.  Renne 
Commissioner 


Date:  February  22,  2012 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive 


Re:  Proposed  Amendments  to  SIA  of  Public  Library 


At  its  meeting  in  January  2012,  the  Commission  considered  whether  to  approve 
proposed  changes  to  the  Statement  of  Incompatible  Activities  (SIA)  of  the  San 
Francisco  Public  Library  ("Library").  After  discussion,  the  Commission  instructed 
staff  to  consider  narrowing  -  rather  than  eliminating  -  some  of  the  prohibitions  set  forth 
in  section  III.A.l.a-e  of  the  SIA.  Specifically,  the  Commission  discussed  the 
possibility  of  retaining  language  to  prohibit  employees  of  the  Public  Library  from 
receiving  compensation  as  a  sales  representative,  purchaser  or  publicist  for  a  publisher 
who  sells  books  or  databases  to  the  Library. 


As  you  recall,  under  section  3.218  of  the  San  Francisco  Campaign  and  Governmental 
Conduct  Code,  all  City  departments,  boards  and  commissions  were  required  to  develop 
SIAs  to  identify  those  activities  that  are  incompatible,  inconsistent  or  in  conflict  v^'ith 
their  duties.  The  SIAs  have  the  force  of  law,  which  means  that  they  subject  violators  to 
criminal,  civil  and  administrative  penalties. 

Section  III  of  the  SIAs  prohibit  outside  activities,  including  self-emplo>Tnent,  that  are 
incompatible  with  the  mission  of  the  department,  board  or  commission.  Under 
subsection  III.C,  an  officer  or  employee  may  seek  an  advance  written  determination 
(AWD)  on  whether  a  proposed  outside  activity  is  incompatible  and  therefore 
prohibited.  Other  sections  of  the  SIAs  address  the  use  of  City  resources,  work-product 
and  prestige,  use  of  City  letterhead,  tile  or  e-mail  and  gifts. 

With  respect  to  the  proposed  changes  to  the  SIA  of  the  Library,  the  focus  is  on  section 
III. A,  which  lists  outside  activities  that  conflict  with  official  duties.  The  Librar\-  seeks 
to  amend  some  of  the  provisions  in  section  III.A.l  because  they  have  been  found  to 
unduly  restrict  employees  &om  engaging  in  activities  that  actually  inure  to  the  benefit 
of  the  employees  as  well  advance  the  mission  of  the  Library.  At  the  Januar>"  2012 
meeting,  the  Commission  discussed  whether  an  AWD  might  address  situations  so  as  to 
allow  Library  staff  to  engage  in  activities  now  prohibited  in  section  III.A.l  .a-e.  While 
the  AWD  could  determine  that  engaging  in  certain  activities  would  not  be  deemed 
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incompatible  with  the  mission  of  the  Library,  the  act  of  having  to  seek  an  A  WD  may  chill 
participation  in  the  \  cry  outside  activities  that  the  Library  now  deems  beneficial  for  its  mission. 

The  prohibitions  listed  in  the  SLA.  are  in  addition  to  rules  that  appear  in  the  Political  Reform  Act, 
California  Government  Code  section  87100  et  seq.;  California  Government  Code  section  1090  et 
seq.;  the  City  Charter;  the  Government  Ethics  Code  (S.F.  Campaign  and  Governmental  Conduct 
Code  section  3.200  et  seq.)  and  other  statutes  and  ordinances  that  govern  the  activities  of  City 
officers  and  employees.  In  particular,  no  City  officer  or  employee  may  make,  participate  in 
making  or  seek  to  influence  a  decision  of  the  City  in  which  the  officer  or  employee  has  a 
tinancial  interest  within  the  meaning  of  the  Political  Reform  Act;  nor  may  an  officer  or  employee 
make  a  contract  in  which  he  or  she  has  a  financial  interest  within  the  meaning  of  California 
Government  Code  section  1090.  These  rules  are  listed  in  the  introduction  section  of  each  SIA. 

*  *  * 

Based  on  the  Commission's  recommendations  from  the  last  meeting  and  discussion  with  Library 
staff,  staff  proposes  the  following  changes  to  section  III.A.l.  of  the  SIA  (deletions  in  bold  italic 
strike-through  text;  additions  in  bold  italic  underlined  text).  A  discussion  section  follows  the 
proposed  changes  to  each  subsection. 

 No  officer  of  employee  may  be  employed  by,  or  receive  compensation  from,  an  individual 

or  entity  that  has  a  contract  or  is  a  vendor  with  the  Department  or  Commission,  or  that  has 
had  a  contract  or  was  a  vendor  with  the  Department  or  Commission  during  the  past  tyvelve 
months.  This  prohibition  does  not  apply  to  employment  of  or  compensation  received  by  an 
officer's  or  employee's  spouse  or  registered  domestic  partner. 

Discussion:  The  Library  has  stated  that  many  of  its  staff  are  experts  in  their  field  and/or  are 
published  authors.  The  ctirrent  SIA  language  suggests  that  neither  a  staff  member  nor  a  Library 
Commissioner  is  permitted  to  have  his  or  her  works  published  through  a  publisher  or  book 
vendor  v^-ho  sells  books  to  the  Library.  The  current  language  was  intended  to  prevent  potential 
abuse  -  a  staff  member  using  his  or  her  position  to  solicit  a  publishing  contract,  completing  the 
work  during  City  paid  hours,  or  influencing  the  purchase  of  items  because  he  or  she  is  in  fact  the 
author.  However,  other  language  in  the  SIA  (such  as  the  provision  that  bans  the  use  of  City 
resources  for  non-City  purposes  in  section  FV.A.,  for  example)  and  other  conflict  of  interest  laws 
already  prohibit  the  making  of  governmental  decisions  based  on  financial  interests.  In  addition, 
as  discussed  at  the  prior  meeting,  this  provision  is  not  necessary  to  prevent  undue  influence  by 
Library  Commissioners  because  they  do  not  make  contracting  decisions  for  the  Library.  Finally, 
the  Library's  Collection  Policy  and  Collecfion  Plan  and  its  Exhibifions  Policy  and  Exhibitions 
Guidelines,  which  are  set  forth  in  the  Introduction  of  the  SIA,  specify  how  materials  are 
collected  and  exhibited  at  the  Library  -  a  violation  of  these  provisions  subjects  an  employee  to 
disciplinary  action.  At  the  last  meeting,  members  of  the  Commission  appeared  ready  to  delete 
this  provision  in  its  entirety  because  it  serves  as  a  deterrent  to  the  Library's  abilit>  to  collect 
broadly  on  all  subjects  and  it  serves  to  discourage  staff  from  becoming  experis  in  ihcir  field  or  a 
field  of  personal  interest.  Staff  recommends  that  this  provision  be  deleted  Ivom  iho  SIA. 

b.      No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in  exchange 
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for  compensation  as  a  sales  representative,  purchaser,  writer,  editor  or  publicist  for-,  a 
publisher  mho  sells  books  to  the  Library. 

Discussion:  As  mentioned  previously,  some  Library  staff  are  authors  and  others  are  asked  to  act 
as  editors,  chapter  writers  and  contributors  to  compiled  works,  particularly  in  the  area  of  library 
services  and  the  study  of  library/information  science.  The  proposed  deletions  would  allow 
Library  staff  to  continue  such  work  on  their  personal  time  and  be  compensated  for  it.  The 
provision,  as  revised,  would  prohibit  employees  from  serving  as  sales  representatives,  purchasers 
or  publicists  for  a  pubhsher  who  sells  books  to  the  Library,  thereby  lessening  the  likelihood  that 
purchasing  decisions  are  improperly  influenced. 

c.      No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in  exchange 
for  compensation  as  a  sales  representative,  purchaser,  programmer,  editor,  or  publicist  for  a 
publisher  of  databases  or  other  electronic  media  if  that  publisher  sells  such  materials  to  the 
Library. 

Discussion:  For  reasons  similar  to  those  set  forth  in  b.  above,  the  deletions  in  c.  would  allow 
Library  staff  to  work  during  their  personal  time  as  programmers  or  editors  for  publishers  of 
electronic  media  that  are  collected  by  the  Library. 

di  No  employee  or  the  City  Librarian  may  serve,  whether  compensated  or  not,  as  a 

consultant,  exhibition  designer,  or preparator for  a  company,  nonprofit  organization,  artist,  or 
artists'  collective  whose  exhibitions  are  booked  into  the  Library. 

Discussion:  As  previously  stated,  Library  exhibits  staff  have  been  engaged  with  the  non-profit 
group  Exhibit  Envoy  (formerly  the  California  Exhibition  Resource  Alliance  or  CERA),  which 
originally  started  through  the  California  Council  for  the  Humanities.  Exhibit  Envoy  is  associated 
with  numerous  high  quality  state  and  national  exhibits  that  focus  on  the  history-  of  the  state's 
cultural  heritage,  often  partnering  with  the  Smithsonian,  California  Historical  Society  and  others. 
Exhibits  organized  by  Exhibit  Envoy  are  often  appropriate  for  the  Library,  per  the  exhibits 
policy,  augmenting  and  increasing  the  awareness  of  and  accessibility  to  the  Library's  collections. 
Deleting  this  provision  would  allow  staff  to  work  with  an  institution  whose  mission  is 
complementary  to  that  of  the  Library.  In  addition,  as  mentioned  above,  the  Library's  Exhibitions 
PoUcy  and  Exhibitions  Guidelines  direct  how  exhibits  are  placed  uito  the  Library,  thereby 
lessening  the  likelihood  of  undue  or  unproper  influence. 

e-.  No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in  exchange 

for  compensation  as  an  instructor  for  any  person  or  entity  that  provides  training  at  the 
Library. 

Discussion:  As  previously  stated,  a  regional  company,  InfoPeople,  specializes  in  workforce 
development  for  staff  of  all  types  of  libraries,  including  employees  of  the  San  Francisco  Public 
Library.  The  current  provision  prohibits  staff  firom  the  Library  from  participating  with  this  group 
as  instructors  or  curriculum  developers,  even  though  it  would  be  done  on  staffs  own  time  and 
would  not  interfere  with  the  Library.  Deleting  this  provision  would  permit  staff  participation  in 
instruction  of  this  sort  and  would  support  the  Library's  connection  to  other  libraries,  enhance 
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awareness  of  and  use  of  the  Library's  collections,  and  improve  service  to  the  pubhc  regionally. 
Existing  contlict  of  interest  rules  would  prevent  the  potential  for  abuse  in  the  selection  of  trainers 
or  instructors  at  the  Library. 

S:\Conflicts  of  Interest\lncompatibility  StatementsVPublic  LibraryVmem  to  EC  re  amdt  to  SIA  2.2012.doc 
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San  Francisco  Public  Library  and  Commission  Letterhead 


San  Francisco  Public  Library  and  Commission 
Statement  of  Incompatible  Activities 


I.  Introduction 

This  Statement  of  Incompatible  Activities  is  intended  to  guide  officers  and  employees  of  the 
San  Francisco  Public  Library  ("Department"  or  "Library")  and  Library  Commission 
("Commission")  about  the  kinds  of  activities  that  are  incompatible  with  their  pubHc  duties  and 
therefore  prohibited.  For  the  purposes  of  this  Statement,  and  except  where  otherwise 
provided,  "officer"  shall  mean  the  City  Librarian  and  a  member  of  the  Commission;  and 
"employee"  shall  mean  all  employees  of  the  Department. 

This  Statement  is  adopted  under  the  provisions  of  San  Francisco  Campaign  &  Governmental 
Conduct  Code  ("C&GC  Code")  section  3.218.  Engaging  in  the  activities  that  are  prohibited 
by  this  Statement  may  subject  an  officer  or  employee  to  discipline,  up  to  and  including 
possible  termination  of  employment  or  removal  from  office,  as  well  as  to  monetary  fines  and 
penalties.  (C&GC  Code  §  3.242;  Charter  §  15.105.)  Before  an  officer  or  employee  is 
subjected  to  discipline  or  penalties  for  violation  of  this  Statement,  the  officer  or  employee  will 
have  an  opportunity  to  explain  why  the  activity  should  not  be  deemed  to  be  incompatible  w  ith 
his  or  her  City  duties.  (C&GC  Code  §  3.218.)  Nothing  ui  this  document  shall  modify-  or 
reduce  any  due  process  rights  provided  pursuant  to  the  officer's  or  employee's  collective 
bargaining  agreement. 

In  addition  to  this  Statement,  officers  and  employees  are  subject  to  Department  policies  and 
State  and  local  laws  and  rules  governing  the  conduct  of  public  officers  and  employees, 
including  but  not  limited  to: 

•  Political  Reform  Act,  California  Government  Code  §  87100  et  seq.; 

•  California  Government  Code  §  1090; 

•  San  Francisco  Charter; 

•  San  Francisco  Campaign  and  Governmental  Conduct  Code; 

•  San  Francisco  Sunshine  Ordinance;  and 
•  Applicable  Civil  Service  Rules; 

•  San  Francisco  Public  Library  Collection  Policy  and  Collection  Plan; 

•  San  Francisco  Public  Library  Exhibitions  Pohcy  and  Exhibitions  Guidelines: 

•  Library  Bill  of  Rights;  and  the 

•  Code  of  Ethics  of  the  American  Library  Association.^ 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  applicable  provisions  of 
law,  or  limit  his  or  her  liability  for  violations  of  law.  Examples  provided  in  this  Statement  are 
for  illustration  purposes  only,  and  are  not  intended  to  limit  application  of  this  Statement. 
Nothing  in  this  Statement  shall  interfere  with  the  rights  of  employees  under  a  collective 
bargaining  agreement  or  Memorandum  of  Understanding  applicable  to  that  emplo>  ee. 

Nothing  in  this  Statement  shall  be  construed  to  prohibit  or  discourage  any  Citv"  officer  or 
employee  from  bringing  to  the  City's  and/or  public's  attention  matters  of  actual  or  perceived 
malfeasance  or  misappropriation  in  the  conduct  of  City  business,  or  from  filing  a  complaint 
alleging  that  a  City  officer  or  employee  has  engaged  in  improper  governmental  activity  by 
violating  local  campaign  finance,  lobbying,  conflicts  of  interest  or  governmental  ethics  laws, 
regulations  or  rules;  violating  the  California  Penal  Code  by  misusing  City-  resources:  creating 
a  specified  and  substantial  danger  to  public  health  or  safety  by  failing  to  perform  duties 
required  by  the  officer's  or  employee's  City  position;  or  abusing  his  or  her  City  position  to 
advance  a  private  interest. 
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No  amendment  to  any  Statement  of  Incompatible  Activities  shall  become  operative  until  the 
City  and  County  has  satisfied  the  meet  and  confer  requirements  of  State  law  and  the  collective 
bargaining  agreement. 

If  an  employee  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the 
employee's  supervisor  or  to  the  City  Librarian.  Similarly,  questions  about  other  applicable 
laws  governing  the  conduct  of  public  employees  should  be  directed  to  the  employee's 
superv  isor  or  the  Cir\"  Librarian,  although  the  supervisor  or  Cir\-  Librarian  may  determine  that 
the  question  must  be  addressed  to  the  Ethics  Commission  or  Cit}'  Attorney.  Employees  may 
also  contact  their  unions  for  advice  or  information  about  their  rights  and  responsibilities  under 
these  and  other  laws. 

If  a  City  officer  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the 
officer's  appointing  authority,  the  Ethics  Commission  or  the  Cit\-  Attorney. 

11.      Mission  of  the  S.\n  Fr.\>cisco  Public  Libr.\ry  .\>d  Commission 

The  mission  of  the  San  Francisco  Public  Library  is  to  provide  free  and  equal  access  to 
information,  knowledge,  and  independent  learning  and  the  joys  of  reading  for  our  diverse 
community. 

HI.     Restrictions  on  Lncomp.atible  Actimties 

This  section  prohibits  outside  acti\  ities,  including  self-emplovment.  that  are  incompatible 
with  the  mission  of  the  Department.  Under  subsection  C,  an  officer  or  employee  may  seek  an 
ad\"ance  uTitten  determination  whether  a  proposed  outside  activit\-  is  incompatible  and 
therefore  prohibited  by  this  Statement.  Outside  activities  other  than  those  expressly  identified 
here  may  be  determined  to  be  incompatible  and  therefore  prohibited.  For  an  advance  written 
determination  request  from  an  employee,  if  the  Cit\-  Librarian  delegates  the  decision-making 
to  a  designee  and  if  the  designee  determines  that  the  proposed  activitv-  is  incompatible  under 
this  Statement,  the  employee  may  appeal  that  determination  to  the  Cirv"  Librarian. 

A.      Restrictions  That  .Apply  to  All  Officers  .\_nd  employees 


No  officer  or  emplo}  ee  may  engage  in  an  outside  activit\-  (regardless  of  whether  the  activity  is 
compensated)  that  conflicts  with  his  or  her  Citv'  duties.  An  outside  activit}-  conflicts  with  City- 
duties  when  the  ability  of  the  officer  or  employee  to  perform  the  duties  of  his  or  her  City- 
position  is  materially  impaired.  Outside  activities  that  materially  impair  the  abilit>'  of  an 
officer  or  employee  to  perform  his  or  her  Citv-  duties  include,  but  are  not  limited  to,  activities 
that  disqualify-  the  officer  or  employee  from  City  assignments  or  responsibilities  on  a  regular 
basis.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination 
under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  activities 
are  expressly  prohibited  by  this  section. 


1. 


Activities  That  Conflict  with  Official  Duties 


No  officer  of  employee  may  be  employed  by,  or  receive  compt 
Commission,  or  thm  has  hud  ihtimlnhct  or  was  a  vendor  with 


mploy 


spouse  or 
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from  any  individual  or  entity  that  provides  book  binding  or  book  repair  services 
to  the  Library. 

bra.     No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services 
in  exchange  for  compensation  as  a  sales  representative,  purchaser,  writer,  editor 
or  publicist  for-,  a  publisher  who  sells  books  to  the  Library. 

€rbJSo  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  programmer-, 
editor,  or  publicist  for  a  publisher  of  databases  or  other  electronic  media  if  that 
publisher  sells  such  materials  to  the  Library. 

d-. — No  employee  or  the  City  Librarian  may  serve,  whether  compensated  or  not,  as  a 
consultant,  exhibition  designer,  or preparator  for  a  company,  nonprofit 
organization,  artist,  or  artists'  collective  whose  exhibitions  are  booked  into  the 
Library. 

ercJVo  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  an  instructor  for  any  person  or  entity  that 
provides  training  at  the  Library. 

2.  Activities  With  Excessive  Time  Demands 

Neither  the  City  Librarian  nor  any  employee  may  engage  in  outside  activit>'  (regardless  of 
whether  the  activity  is  compensated)  that  would  cause  the  City  Librarian  or  employee  to  be 
absent  from  his  or  her  assignments  on  a  regular  basis,  or  otherwise  require  a  time  commitment 
that  is  demonstrated  to  interfere  with  the  City  Librarian  or  employee's  performance  of  his  or 
her  City  duties. 

Example.  An  employee  who  works  at  the  Department's  front  desk  answering 
questions  from  the  public  wants  to  take  time  off  every  Tuesday  and  Thursday  from 
2:00  to  5:00  to  coach  soccer.  Because  the  employee's  duties  require  the  employee  to 
be  at  the  Department's  front  desk  during  regular  business  hours,  and  because  this 
outside  activity  would  require  the  employee  to  be  absent  from  the  office  during  regular 
business  hours  on  a  regular  basis,  the  City  Librarian  or  his/her  designee  may,  pursuant 
to  subsection  C,  determine  that  the  employee  may  not  engage  in  this  activity-. 

3.  Activities  That  are  Subject  to  Review  by  the  Dep.artment 

Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  no  officer  or  employee  may 
engage  in  an  outside  activity  (regardless  of  whether  the  activity"  is  compensated)  that  is  subject 
to  the  control,  inspection,  review,  audit  or  enforcement  of  the  Department.  In  addition  to  any 
activity  permitted  pursuant  to  subsection  C,  nothing  in  this  subsection  prohibits  the  following 
activities:  appearing  before  one's  own  department  or  commission  on  behalf  of  oneself;  filing 
or  otherwise  pursuing  claims  against  the  City  on  one's  own  behalf;  running  for  Citv"  elective 
office;  or  making  a  public  records  disclosure  request  pursuant  to  the  Sunshine  Ordinance  or 
Public  Records  Act.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written 
determination  under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the 
following  activities  are  expressly  prohibited  by  this  section. 

Assistance  in  Responding  to  City  Bids,  RFQs  and  RTPs.  No  officer  or  employee  may 
knowingly  provide  selective  assistance  (i.e.,  assistance  that  is  not  generally  available 
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to  all  competitors)  to  individuals  or  entities  in  a  manner  that  confers  a  competitive 
advantage  on  a  bidder  or  proposer  who  is  competing  for  a  City  contract.  Nothing  in 
this  Statement  prohibits  an  officer  or  employee  from  providing  general  information 
about  a  bid  for  a  City  contract,  a  Department  Request  for  Qualifications  or  Request  for 
Proposals  or  corresponding  application  process  that  is  available  to  any  member  of  the 
public.  Nothing  in  this  Stalenicni  prohibits  an  officer  or  employee  from  speaking  to  or 
meeting  with  individual  applicants  regarding  the  individual's  application,  provided  that 
such  assistance  is  provided  on  an  impartial  basis  to  all  applicants  who  request  it. 

B.  Restrictions  That  Apply  to  Employees  In  Specified  Positions 

In  addition  to  the  restrictions  that  apply  to  all  officers  and  employees  of  the  Department, 
unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  wTitten  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  activities  are 
expressly  prohibited  by  this  section  for  individual  employees  holding  specific  positions. 

[Reserved.] 

C.  Advance  Written  Determination 

.A.S  set  forth  below,  an  employee  of  the  Department  or  the  City  Librarian  or  a  member  of  the 
Commission  may  seek  an  advance  written  determination  whether  a  proposed  outside  activity 
conflicts  with  the  mission  of  the  Department,  imposes  excessive  time  demands,  is  subject  to 
review  by  the  Department,  or  is  otherwise  incompatible  and  therefore  prohibited  by  section  III 
of  this  Statement.  For  the  purposes  of  this  section,  an  employee  or  other  person  seeking  an 
advance  wxitten  determination  shall  be  called  "the  requestor";  the  individual  or  entity  that 
provides  an  advance  written  determination  shall  be  called  "the  decision-maker." 

1.  Purpose 

This  subsection  permits  an  officer  or  employee  to  seek  an  advance  written  determination 
regarding  his  or  her  obligations  under  subsections  A  or  B  of  this  section.  A  written 
determination  by  the  decision-maker  that  an  activity  is  not  incompatible  under  subsection  A  or 
B  provides  the  requestor  immunity  from  any  subsequent  enforcement  action  for  a  violation  of 
this  Statement  if  the  material  facts  are  as  presented  in  the  requestor's  written  submission.  A 
written  determination  cannot  exempt  the  requestor  from  any  applicable  law. 

If  an  individual  has  not  requested  an  advance  written  determination  under  subsection  C  as  to 
whether  an  activity  is  incompatible  with  this  Statement,  and  the  individual  engages  in  that 
activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action  brought 
pursuant  to  this  Statement. 

Similarly,  if  an  individual  has  requested  an  advance  v^ritten  determination  under  subsection  C 
as  to  w'hether  an  activity  is  incompatible  with  this  Statement,  and  the  indi\  idual  engages  in 
that  activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action 
brought  pursuant  to  this  Statement  if 

(a)  the  requestor  is  an  employee  who  has  not  received  a  determination  under 
subsection  C  from  the  decision-maker,  and  20  working  days  have  not  yet  elapsed  since 
the  request  was  made;  or 

(b)  the  requestor  is  an  officer  who  has  not  received  a  determination  under  subsection  C 
from  the  decision-maker;  or 
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(c)  the  requestor  has  received  a  determmation  under  subsection  C  that  an  activity  is 
incompatible. 


In  addition  to  the  advance  written  determination  process  set  forth  below,  the  San  Francisco 
Charter  also  permits  any  person  to  seek  a  written  opinion  from  the  Ethics  Commission  with 
respect  to  that  person's  duties  under  provisions  of  the  Charter  or  any  City  ordinance  relating  to 
conflicts  of  interest  and  governmental  ethics.  Any  person  who  acts  in  good  faith  on  an 
opinion  issued  by  the  Commission  and  concurred  in  by  the  City  Attorney  and  District 
Attorney  is  immune  from  criminal  or  civil  penalties  for  so  acting,  provided  that  the  material 
facts  are  as  stated  in  the  opinion  request.  Nothing  in  this  subsection  precludes  a  person  from 
requesting  a  written  opinion  from  the  Ethics  Commission  regarding  that  person's  duties  under 
this  Statement. 

2.  The  Decision-Maker 

Decision-maker  for  request  by  an  employee:  An  employee  of  the  Department  may  seek  an 
advance  written  determination  from  the  City  Librarian  or  his  or  her  designee.  The  Cit\- 
Librarian  or  his  or  her  designee  will  be  deemed  the  decision-maker  for  the  employee's 
request. 

Decision-maker  for  request  by  the  City  Librarian:  The  City  Librarian  may  seek  an  advance 
written  determination  from  his  or  her  appointing  authority.  The  appointing  authoritv-  will  be 
deemed  the  decision-maker  for  the  City  Librarian's  request. 

Decision-maker  for  request  by  a  member  of  the  Commission:  A  member  of  the  Commission 
may  seek  an  advance  written  determination  from  his  or  her  appointing  authority  or  from  his  or 
her  commission,  or  the  Ethics  Cormnission.  The  appointing  authority,  Commission  or  Ethics 
Commission  will  be  deemed  the  decision-maker  for  the  member's  request. 

3.  The  Process 

The  requestor  must  provide,  in  writing,  a  description  of  the  proposed  activity  and  an 
explanation  of  why  the  activity  is  not  incompatible  under  this  Statement.  The  written  material 
must  describe  the  proposed  activity  in  sufficient  detail  for  the  decision-maker  to  make  a  fully 
informed  determination  whether  it  is  incompatible  under  this  Statement. 

When  making  a  determination  under  this  subsection,  the  decision-maker  may  consider  any 
relevant  factors  including,  but  not  limited  to,  the  impact  on  the  requestor's  abilit\^  to  perform 
his  or  her  job,  the  impact  upon  the  Department  as  a  whole,  compliance  with  applicable  laws 
and  rules  and  the  spirit  and  intent  of  this  Statement.  The  decision-maker  shall  consider  all 
relevant  written  materials  submitted  by  the  requestor.  The  decision-maker  shall  also  consider 
whether  the  written  material  provided  by  the  requestor  is  sufficiently  specific  and  detailed  to 
enable  the  decision-maker  to  make  a  frilly  informed  determination.  The  decision-maker  may 
request  additional  information  from  the  requestor  if  the  decision-maker  deems  such 
information  necessary.  For  an  advance  written  determination  request  from  an  employee,  if  the 
City  Librarian  delegates  the  decision-making  to  a  designee  and  if  the  designee  determines  that 
the  proposed  activity  is  incompatible  under  this  Statement,  the  employee  may  appeal  that 
determination  to  the  City  Librarian. 

The  decision-maker  shall  respond  to  the  request  by  providing  a  written  determination  to  the 
requestor  by  mail,  email,  personal  delivery,  or  other  reliable  means.  For  a  request  by  an 
employee,  the  decision-maker  shall  provide  the  determination  within  a  reasonable  period  of 
time  depending  on  the  circumstances  and  the  complexity  of  the  request,  but  not  later  than  20 
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working  da\  s  from  the  date  of  the  request.  If  the  decision-maker  does  not  provide  a  written 
determinaiion     ihc  cni[Mo\oc  wilhin  20  working  days  from  the  date  of  the  employee's 
request,  ihc  proposed  acii\     will  be  determined  not  to  violate  this  Statement. 

The  decision-maker  may  revoke  the  determination  at  any  time  based  on  changed  facts  or 
circumstances  or  other  good  cause,  by  providing  advance  written  notice  to  the  requestor.  The 
written  notice  shall  specify  the  changed  facts  or  circumstances  or  other  good  cause  that 
warrants  revocation  of  the  advance  written  determination. 

4.       Determinations  are  Public  Records 

To  assure  that  these  rules  are  enforced  equally,  requests  for  advance  v/ritten  determinations 
and  written  determinations,  including  approvals  and  denials,  are  public  records  to  the  extent 
permitted  by  law. 

IV.     Restrictions  on  Use  of  City  Resources,  City  Work-Product  and  Prestige 

A.  Use  of  City  Resources 

No  officer  or  employee  may  use  City  resources,  including,  without  limitation,  facilities, 
telephone,  computer,  copier,  fax  machine,  e-mail,  internet  access,  stationery  and  supplies,  for 
any  non-City  purpose,  including  any  political  activity  or  personal  purpose.  No  officer  or 
employee  may  allow  any  other  person  to  use  City  resources,  including,  without  limitation, 
facilities,  telephone,  computer,  copier,  fax  machine,  e-mail,  intemet  access,  stationery  and 
supplies,  for  any  non-City  purpose,  including  any  political  activity  or  personal  purpose. 
Notwithstanding  these  general  prohibitions,  any  incidental  and  minimal  use  of  City  resources 
does  not  constitute  a  violation  of  this  section.  Nothing  in  this  subsection  shall  be  interpreted 
or  applied  to  interfere  with,  restrict  or  supersede  any  rights  or  entitlements  of  employees, 
recognized  employee  organizations,  or  their  members  under  state  law  or  regulation  or 
pursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  City  facilities,  equipment  or 
resources,  as  defined  herein. 

Example.  An  officer  or  employee  may  use  the  telephone  to  make  occasional  calls  to 
arrange  medical  appointments  or  speak  with  a  child  care  provider,  because  this  is  an 
incidental  and  minimal  use  of  City  resources  for  a  personal  purpose. 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  complying  with  more 
restrictive  policies  of  the  Department  regarding  use  of  City  resources,  including,  without 
limitation,  the  Department's  e-mail  policy. 

B.  Use  of  City  Work-Product 

No  officer  or  employee  may,  in  exchange  for  anything  of  value  and  without  appropriate 
authorization,  sell,  publish  or  otherwise  use  any  non-public  materials  that  were  prepared  on 
City  time  or  while  using  City  facilities,  property  (including  without  limitation,  intellectual 
property),  equipment  and/or  materials.  For  the  purpose  of  this  prohibition,  appropriate 
authorization  includes  authorization  granted  by  law,  including  the  Sunshine  Ordinance, 
Califomia  Public  Records  Act,  the  Ralph  M.  Brown  Act  as  well  as  whistleblower  and 
improper  government  activities  provisions,  or  by  a  supervisor  of  the  officer  or  employee, 
including  but  not  limited  to  the  officer's  or  employee's  appointing  authority.  Nothing  in  this 
subsection  shall  be  interpreted  or  applied  to  interfere  with,  restrict  or  supersede  any  rights  or 
entitlements  of  employees,  recognized  employee  organizations,  or  their  members  under  state 
law  or  regulation  or  pursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  public 
materials  for  collective  bargaining  agreement  negotiations. 
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C.      Use  of  Prestige  of  the  Office 

No  officer  or  employee  may  use  his  or  her  City  title  or  designation  in  any  communication  for 
any  private  gain  or  advantage.  The  following  activities  are  expressly  prohibited  by  this 
section. 

1.  Using  City  Business  Cards 

No  officer  or  employee  may  use  his  or  her  City  business  cards  for  any  purpose  that  may  lead 
the  recipient  of  the  card  to  think  that  the  officer  or  employee  is  acting  in  an  official  capacity 
when  the  officer  or  employee  is  not. 

Example  of  inappropriate  use.  An  employee's  friend  is  having  a  dispute  with 
his  new  neighbor  who  is  constructing  a  fence  that  the  friend  believes 
encroaches  on  his  property.  The  friend  invites  the  employee  over  to  view  the 
disputed  fence.  When  the  neighbor  introduces  herself,  the  employee  should 
not  hand  the  neighbor  her  business  card  while  suggesting  that  she  could  help 
resolve  the  dispute.  Use  of  a  City  business  card  under  these  circumstances 
might  lead  a  member  of  the  public  to  believe  that  the  employee  was  acting  in 
an  official  capacity. 

Example  of  acceptable  use.  An  employee  is  at  a  party  and  runs  into  an  old 
friend  who  has  just  moved  to  town.  The  friend  suggests  meeting  for  dinner  and 
asks  how  to  get  in  touch  with  the  employee  to  set  up  a  meeting  time.  The 
employee  hands  the  friend  the  employee's  business  card  and  says  that  he  can  be 
reached  at  the  number  on  the  card.  Use  of  a  City  business  card  under  these 
circumstances  would  not  lead  a  member  of  the  public  to  believe  that  the 
employee  was  acting  in  an  official  capacity.  Nor  would  use  of  the  telephone  to 
set  up  a  meeting  time  constitute  a  misuse  of  resources  under  subsection  A, 
above. 

2.  Using  City  Letterhead,  City  Title,  or  E-Mail 

No  officer  or  employee  may  use  City  letterhead,  City  title.  City  e-mail,  or  any  other  City 
resource,  for  any  communication  that  may  lead  the  recipient  of  the  communication  to  think 
that  the  officer  or  employee  is  acting  in  an  official  capacity  when  the  officer  or  employee  is 
not.  (Use  of  e-mail  or  letterhead  in  violation  of  this  section  could  also  violate  subsection  A  of 
this  section,  which  prohibits  use  of  these  resources  for  any  non-City  purpose.) 

Example.  An  officer  or  employee  is  contesting  a  parking  ticket.  The  officer  or 
—  employee  should  not  send  a  letter  on  City  letterhead  to  the  office  that  issued 
the  ticket  contesting  the  legal  basis  for  the  ticket. 

3.  Holding  Oneself  Out,  Without  Authorization,  As  a 
Representative  of  the  Department 

No  officer  or  employee  may  hold  himself  or  herself  out  as  a  representative  of  the  Department, 
or  as  an  agent  acting  on  behalf  of  the  Department,  unless  authorized  to  do  so. 

Example.  An  employee  who  lives  in  San  Francisco  wants  to  attend  a  public 
meeting  of  a  Commission  that  is  considering  a  land  use  matter  that  will  affect 
the  employee's  neighborhood.  The  employee  may  attend  the  meeting  and 
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speak  during  public  comment,  but  should  make  clear  that  he  is  speaking  in  his 
private  capacity  and  not  as  a  representative  of  the  Department. 

V.      Prohibition  on  Gifts  for  Assistance  with  City  Services 

State  imd  local  law  place  monetary  limits  on  the  value  of  gifts  an  officer  or  employee  may 
accept  in  a  calendar  year.  (Political  Reform  Act,  Gov't  Code  §  89503,  C&GC  Code  §§3.1- 
101  and  3.216.)  This  section  imposes  additional  limits  by  prohibiting  an  officer  or  employee 
from  accepting  any  gift  that  is  given  in  exchange  for  doing  the  officer's  or  employee's  City 
job. 

No  officer  or  employee  may  receive  or  accept  gifts  from  anyone  other  than  the  City  for  the 
performance  of  a  specific  service  or  act  the  officer  or  employee  would  be  expected  to  render 
or  perform  in  the  regular  course  of  his  or  her  City  duties;  or  for  advice  about  the  processes  of 
the  City  directly  related  to  the  officer's  or  employee's  duties  and  responsibilities,  or  the 
processes  of  the  entity  they  serve. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  owns  season  tickets  to  the  Giants  and  sends  a 
pair  of  tickets  to  an  employee  of  the  Department  in  appreciation  for  the 
employee's  work.  Because  the  gift  is  given  for  the  performance  of  a  service  the 
employee  is  expected  to  perform  in  the  regular  course  of  City  duties,  the 
employee  is  not  permitted  to  accept  the  tickets. 

Example.  A  member  of  the  public  requests  assistance  in  resolving  an  issue  or 
complaint  that  is  related  to  the  City  and  County  of  San  Francisco,  but  that  does 
not  directly  involve  the  Department.  The  employee  directs  the  member  of  the 
public  to  the  appropriate  department  and  officer  to  resolve  the  matter.  The 
member  of  the  public  offers  the  employee  a  gift  in  appreciation  for  this 
assistance.  The  employee  may  not  accept  the  gift,  or  anything  of  value  from 
anyone  other  than  the  City,  for  providing  this  kind  of  assistance  with  City 
services. 

As  used  in  this  Statement,  the  term  gift  has  the  same  meaning  as  under  the  Political  Reform 
Act,  including  the  Act's  exceptions  to  the  gift  limit.  (See  Gov't  Code  §§  82028,  89503;  2  Cal. 
Code  Regs.  §§  1 8940-1 8950.4.)  For  example,  under  the  Act,  a  gift  that,  within  30  days  of 
receipt,  is  returned,  or  donated  by  the  officer  or  employee  to  a  501(c)(3)  organization  or 
federal,  state  or  local  government  without  the  officer  or  employee  taking  a  tax  deduction  for 
the  donation,  will  not  be  deemed  to  have  been  accepted.  In  addition  to  the  exceptions 
contained  in  the  Act,  nothing  in  this  Statement  shall  preclude  an  employee's  receipt  of  a  bona 
fide  award,  or  free  admission  to  a  testimonial  dinner  or  similar  event,  to  recognize  exceptional 
service  by  that  employee,  and  which  is  not  provided  in  return  for  the  rendering  of  service  in  a 
particular  matter.  Such  awards  are  subject  to  the  limitation  on  gifts  imposed  by  the  Political 
Reform  Act  and  local  law. 

In  addition,  the  following  gifts  are  de  minimis  and  therefore  exempt  from  the  restrictions  on 
gifts  imposed  by  section  V  of  this  Statement: 

i.  Gifts,  other  than  cash,  with  an  aggregate  value  of  $25  or  less  per  occasion;  and 

ii.  Gifts  such  as  food  and  drink,  wdthout  regard  to  value,  to  be  shared  in  the  office 
among  officers  or  employees. 

Example.  A  member  of  the  public  who  regularly  works  w  iih  and  rccci\  cs 
assistance  from  the  Department  sends  a  $15  basket  of  fruit  to  an  employee  as  a 
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holiday  gift.  Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  employee  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  employee  may  accept  the  fruit  because  the  value  is  de 
minimis.  (Because  the  reporting  requirement  is  cumulative,  an  employee  may 
be  required  to  report  even  de  minimis  gifts  on  his  or  her  Statement  of 
Economic  Interests  if,  over  the  course  of  a  year,  the  gifts  equal  or  exceed  S50.) 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  sends  a  $150  basket  of  fruit  to  the  Department 
as  a  holiday  gift.  Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  Department  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  Department  may  accept  the  fruit  basket  because  it  is  a 
gift  to  the  office  to  be  shared  among  officers  and  employees. 

VI.     Amendment  of  Statement 

Once  a  Statement  of  Incompatible  Activities  is  approved  by  the  Ethics  Commission,  the 
Department  may,  subject  to  the  approval  of  the  Ethics  Commission,  amend  the  Statement. 
(C&GC  Code  §  3.218(b).)  In  addition,  the  Ethics  Commission  may  at  any  time  amend  the 
Statement  on  its  own  initiative.  No  Statement  of  Incompatible  Activities  or  any  amendment 
thereto  shall  become  operative  until  the  City  and  County  of  San  Francisco  has  satisfied  the 
meet  and  confer  requirements  of  State  law  and  the  collective  bargaining  agreement. 

S:\Conflicts  of  Interest\Incompatibility  Statements\Public  LibraiyVSIA  02.12.08.doc 
S:\Conflicts  of  Interest\lncompatibilitv  Statements\Public  Librarv\SIA  02  12  08  JB  Edits  21412.doc 
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Collection  Development  Policy 

"Pie  Collection  Development  Policy  supports  the  mission  of  the  San 
Franasco  PutJic  Library  and  provides  direction  and  guidance  for  the 
Collection  Development  Plan.  It  is  ttie  goal  of  the  Library  to  provide  a  high 
quality  coBection  of  books  and  other  materials  in  a  variety  of  formats  and 
languages  for  all  ages  that  is  responsive  to  the  needs  and  interests  of  the 
comfTunity  and  reflective  of  the  diversity  of  the  community.  To  support  an 
infonned  public,  the  collections  shall  represent  diverse  points  of  view,  and 
may  include  matenals  that  some  members  of  the  public  consider  to  be 
controversial  in  nature.  The  Library  will  provide  free  and  equitable  access  to 
ibrary  collections  to  all  users.  In  selecting  materials,  library  staff  will  use 
professional  reference  resources,  judgment,  knowledge  and  experience  to 
select  these  matenals,  and  will  proacbvely  solicit  advice  from,  as  well  as 
anticipate  the  needs  and  interests  of,  the  community.  Within  budgetary  and 
space  Smitations.  the  collections  will  serve  to  enhance  the  cultural,  literary, 
aesthetic  and  educational  pursuits  of  library  users  and  the  needs  of  the 
comminity  as  a  whole.  The  San  Francisco  Public  Library  endorses  the 
pnnciples  documented  in  the  American  Library  Association's  Library  Bill  of 
Rights.  Freedom  to  Read  Statement,  Freedom  to  View  Statement,  Code  of 
Ethics,  and  Core  Values  of  Librarianship  Statement. 
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Collection  Development  Plan 

How  the  Ubrary  Selects  and  Manages  Books  and  Other  Library  Materials 
Introduction 

•  Purpose  of  Collection  Development  Plan 

■  The  Community  and  the  Library 

Principles 

•  San  Francisco  Public  Library  Mission  Statement 

•  Collection  Development  Policy 

Collections 

•  Main  Library  Collection  &  Centers 

•  Branch  Library  Collections 

•  Children's  Collections 

■  Teen  Collections 

■  Electronic  Resources  Collections 

Selection  and  Maintenance 
y-  Collection  Levels 

•  Responsibility  for  Selection 

■  Selection  Criteria 

•  Suggestions  for  Purchase 

•  Gifts  of  Money  and  Materials 

•  Requests  for  Reconsideration 

•  Collection  Maintenance  and  Evaluation 

fr-  Materials  Budget  Allocation  and  Collection  Priorities 

Revievi^  and  Revision  ' 
Appendices 

•  Appendix  !  -  Dewey  Decimal  Classification 

•  Appendix  II  -  Branch  International  Language  Collections  Chart 
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San  Francisco  Public  Library  Collection  Levels 

'    BaSiC  Zci-ecior.  Prov.aes  an  intfoauctoo'  overview.  Includes  basic 
reference  materials,  such  as  dictionaries,  erx:yclopedias,  selected 
editions  of  irrportant  works,  histoncal  surveys,  bibliographies, 
handbooks  and  a  few  major  periodicals.  Librarians  acquire  best 
sellers,  other  popular  materials  and  a  few  current,  general  works  on  a 
sutJiect  The  collection  is  weeded  continually  based  on  use. 

2.  Support  Collection:  Provides  all  of  Level  1  plus  general  coverage  and 
understanding  of  a  subject.  Encompasses  a  wide  range  of 
representative  works  including  some  advanced  titles  per  topic. 
Libranans  acquire  reference  works,  bibliographies  and  secondary 
works  relating  to  the  particular  subject.  The  collection  is  weeded  based 
on  significance  of  title  and  changing  use. 

3.  Resource  Collection:  Provides  all  of  Level  2  plus  broad,  current, 
irvdepth  and  retrospective  coverage  to  meet  an  extensive  range  of 
use  by  public  library  patrons.  Includes  the  available  substantive  works 
on  the  sutjject  with  an  emphasis  on  currency.  Librarians  acquire  all 
important  reference  works,  a  wide  selection  of  specialized  books  and 
an  extensive  collection  of  journals.  The  collection  is  weeded  based  on 
significance  of  title,  usage,  and  maintenance  of  existing  collection 
strengths. 

4.  Comprehensive  Collection:  Provides  all  of  Level  3  and  encompasses 
the  full  range  of  use  for  public  library  patrons,  from  introductory  works 
for  acquiring  general  knowledge  to  primary  resources  for  conducting 
historical  research.  Librarians  acquire  all  significant  and  available 
current  and  retrospective  works  for  comprehensive  coverage  of  a 
defined  and  limited  field.  All  titles  and  holdings  are  retained  in  a 
non-circulating  collection  with  an  emphasis  on  preservation.  Weeding 
rarely  occurs. 


Expressed  as  a  Chart 

LEVEL  12  3  4 


Current  and  popular 

Classics  and  significant  titles 

Retrospective  materials  if  ongoing 
demand 

Retrospective  nnaterials  for  resource 
level 

Comprehensive  purchasing  and 
retention 
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Selection  Criteria 

In  keeping  with  the  Mission  Statement  and  the  Collection  Development  Policy 
of  the  San  Francisco  Public  Library,  selection  criteria  include: 

■  suitability  for  meeting  the  needs  of  the  community 

•  appeal  to  the  interests  of  the  community 

•  artistic  excellence 
.  literary  merit 

■  local  interest 

■  technical  quality 

•  quality  of  presentation 

•  reputation  and  significance  of  the  author,  generally  and  in  the  local 
community 

■  accuracy 

■  authoritativeness 

■  objectivity 

•  reviews  in  the  professional  and  popular  media 

•  originality  of  thought 

•  permanent  value 

-  popular  demand 

■  relation  to  existing  collections  and  other  material  on  the  subject 

•  inclusion  of  title  in  standard  or  special  bibliographies  or  indexes 

•  skill,  competence  and  purpose  of  the  author 

•  budget,  cost  and  space  considerations 

•  contemporary  significance  and  current  usefulness 

-  suitability  of  physical  form  for  library  use 

■  availability  of  materials  at  other  libraries 
'  availability  of  materials  online 

•  San  Francisco  Public  Library  will  only  purchase  or  add  to  its  collection 
items  that  conform  to  U.S.  laws  (e.g.  copyright,  trade  laws) 
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Materials  Budget  Allocation  and  Collection  Priorities 

Eacn  fiscal  year,  July  1-June  30,  a  portion  of  the  Library's  budget  is  allocated 
to  the  purchase  and  lease  of  new  Items.  The  following  narrative  describes  the 
sources  of  funding  for  the  txioks  and  materials  budget,  the  budget  approval 
process,  ttie  major  budget  categories  and  the  many  factors  that  determine 
the  Litxary's  collection  priorities. 

Sources  of  Funds 

The  Library  receives  annual  funding  for  the  purchase  of  library  materials  from 
the  City  and  County  of  San  Francisco's  Library  Preservation  Fund.  Other 
sources  of  funds  include  gifts,  grants,  and  bequests,  some  of  which  are 
received  from  the  Friends  of  the  San  Francisco  Public  Library. 

Responsibility  for  the  Books  and  Materials  Budget 

Each  year  the  City  Librarian  presents  a  proposed  Library  budget  to  the 
Library  Commission.  The  Library  Commission  then  approves  a  budget 
proposal  which  is  forwarded  to  the  Mayor.  The  Mayor  presents  a  budget  to 
trie  Board  of  Supervisors,  which  then  approves  the  Library's  budget,  including 
the  amount  to  be  spent  on  materials.  Allocations  for  the  major  categories  of 
the  materials  budget  are  then  determined  by  senior  staff  in  consultation  with 
division  managers,  subject  to  approval  by  the  City  Librarian.  The  selection  of 
adult  rraterials  is  coordinated  by  the  Collection  Development  Office  and  Main 
Lilxary  staff;  the  selection  of  children's  and  teen  materials  is  coordinated  by 
Children  and  Youth  Services. 

Major  Budget  Categories 

Tne  major  categories  of  the  books  and  materials  budget  are  books,  electronic 
resources,  periodicals  (magazines  and  newspapers),  standing  orders 
(annuals,  directories,  etc.),  tx3oks  and  materials  in  languages  other  than 
English,  audiovisual  matenals,  cataloging  and  processing  services  from 
vendors,  and  leased  books  and  audiobooks. 

Factors  That  Determine  Collection  Priorities 

Many  factors  determine  the  Library's  collection  priorities.  Among  those  (not  in 
priority  order)  are: 

•  Usage  statistics,  such  as  circulation,  in-library  use,  database  use,  etc. 

•  Public  surveys 

•  Demand 

•  Community  assessments 

•  Consultations  with  staff 

•  Changing  denrx)graphics 

•  Strategic  Plan  goals,  if  applicable 

•  Rising  costs 

•  Recurring  costs 

•  Restricted  grants 

•  Library  and  societal  trends 

•  Format  changes 

•  Changes  in  technology  for  delivery  of  content 

•  Collection  capacity  changes,  including  branch  bond  program  facility  plans 
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Exhibitions  Policy 

Exhibitions  Policy  adopted  by  the  San  Francisco  Library  Commission  March 
5,  1996. 

The  San  Francisco  Public  Library  prepares  and  sponsors  exhibitions  to 
feature  its  service  goals,  collections,  activities  and  programs.  Exhibitions 
have  two  basic,  interrelated  goals:  to  provide  increased  access  to  the 
collections  through  the  display  of  Library  holdings,  and  to  provide  an  avenue 
for  public  education  through  the  presentation  of  thematic  exhibitions.  The 
Library's  strength  as  a  repository  of  matenals  on  every  subject  enables  the 
development  of  exhibitions  which  present  viewers  with  the  resources  to 
understand  the  connection  among  disciplines  and  become  lifelong  learners. 

Exhibitions  support  the  City  Librarian's  service  goals  by  reinforcing  the  role  of 
the  Library  as  a  preeminent  educational  resource.  Resources  for  exhibitions 
may  be  drawn  from  cooperating  organizations  and  individuals.  Through  the 
development  of  a  vahety  of  publications,  interpretive  materials,  events  and 
coordinated  branch  programs,  the  Library  reaches  out  to  diverse  audiences 
within  the  city  as  well  as  providing  matenals  for  future  research. 

The  City  Librarian  is  authorized  to  issue  rules  and  guidelines  that  are 
consistent  with  this  policy  and  which  further  its  implementation. 
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Exhibitions  Guidelines 

General  Exhibition  Information 

In  support  of  the  San  Francisco  Public  Library's  mission  statement,  service 
goals,  and  collection  development  guidelines,  the  Office  of  Exhibitions  & 
Programming  administers  an  active  exhibition  program  at  the  San  Francisco 
Main  Lit)rary  at  Civic  Center.  Gallenes  include  the  1,500  square  foot  Jewett 
Gallery  on  the  Lower  Level  and  the  2,200  square  foot  Skylight  Gallery  on  the 
6th  Ftoor.  Additional  display  spaces  and  Affinity  Centers  located  throughout 
the  Main  Library  can  accommodate  smaller  exhibitions  and/or  wallcase 
displays.  Four  to  five  major  exhibitions  are  rrounted  each  year  both  in  the 
Jewett  Gallery  and  the  Skylight  Gallery.  Multiple  smaller  exhibitions  are 
rrounted  each  year  in  each  of  the  Affinity  Centers  and  other  Library  spaces. 
The  James  C.  Hormel  Gay  and  Lesbian  Center,  the  African  American  Center, 
the  Filipino  American  Center,  the  International  Center  and  the  Chinese 
Center  are  located  on  the  3rd  Floor.  The  Bennard  Osher  Foundation  Art  and 
Music  Center  and  the  Steve  Silver  Beach  Blanket  Babylon  Music  Center  are 
boated  on  the  4th  Floor.  The  Wallace  Stegner  Environmental  Center  is 
located  on  the  5th  Floor.  Branch  Libraries,  the  San  Francisco  History  Center 
and  the  Marjorie  G.  &  Carl  W.  Stern  Book  Arts  and  Special  Collections 
Center  and  the  Fisher  Children's  Center  schedule  exhibits  for  their  respective 
areas. 

The  Library  has  final  authority  over  the  review,  selection  and  arrangement  of 
all  exhibitions  at  the  San  Francisco  Public  Library.  The  Library's  Office  of 
Exhibitions  &  Programming  is  responsible  for  ensuring  that  exhibitions  in  the 
spaces  as  outlined  above  confonn  to  Library  exhibition  policies  and 
guidelines.  In  addition  to  co-sponsoring  exhibitions  from  outside 
organizations,  the  Office  of  Exhibitions  &  Programming  works  with  other 
Library  departments  to  install  exhibitions  drawn  primarily  from  Library 
collections.  Exhibitions  are  supplemented  by  public  programs  that  include 
book  discussions,  films,  gallery  talks,  lectures,  workshops,  and  other  related 
activities. 

Galleries  and  display  areas  are  open  to  the  public  during  regular  building 
hours.  Ail  exhibitions  and  programs  are  free  to  the  public.  For  information  on 
current  and  upcoming  events  and  exhibitions,  go  to  the  Events  and 
Exhibitions  pages  of  the  San  Francisco  Public  Library  website  at 
www.sfpl.org. 

The  Exhibition  Review  Committee  considers  written  proposals  for  exhibitions. 
For  more  information  on  the  review  process,  refer  to  Exhibition 
Guidelines/Selection  Criteria  and  the  Exhibition  Proposal  Form. 

Selection  Criteria 

The  Library  may  sponsor  exhibitions  from  organizations  or  individuals  that  are 
engaged  in  a  wide  range  of  educational,  cultural  or  intellectual  activities. 
Exhibition  proposals  will  be  evaluated  based  on  the  following  criteria: 
treatment  of  exhibition  content  and  approach,  quality  of  implementation, 
artistic  quality,  originality,  suitability  to  Library  exhibition  spaces,  budget 
considerations,  relevance  to  broad  based  and  diverse  community  interests, 
usefulness  to  a  general  audience,  and  historical  or  educational  significance. 
Additionally  the  Library  welcomes  proposals  that  relate  to  Library  collections 
and  resources,  reflect  the  cultural  diversity  of  San  Francisco,  attract  a  wider 
audience,  or  connect  to  other  exhibitions  or  programs  In  the  community 
presented  at  or  about  the  same  time.  An  effort  is  made  to  maintain  a  variety 
of  exHbitions. 

The  Library  retains  the  right  to  determine  the  suitability  of  any  proposed 
exhibition  to  be  Included  in  the  Library's  exhibition  program  Please  be  aware 


of  the  following  considerations  when  submitting  a  proposal.  Library  exhibition 
spaces  are  not  exclusively  gallery  spaces  and  are  not  a  public  forum.  These 
areas  are  also  passageways  for  employees  and  members  of  the  public  of  all 
ages  to  reach  certain  Library  services.  Accordingly,  the  Library  discourages 
proposals  containing  images  that  include  significant  elements  of  sexually 
explicit  imagery,  nudity  or  graphic  depiction  of  violence.  The  Library  reserves 
the  right  to  reject  any  part  of  an  exhibition  or  to  change  the  manner  of  display. 
Library  exhibition  spaces  may  not  be  used  for  commercial  or  political 
purposes,  for  the  solicitation  of  business,  for  profit  or  for  fundraising.  The 
Library  cannot  engage  in  the  sale  of  any  artwork  displayed  in  an  exhibition,  or 
provide  pricing  information  within  the  exhibition.  The  Library  does  not 
advocate  or  necessarily  endorse  the  viewpoints  of  exhibitions  or  exhibitors. 
Preparation  of  materials  for  exhibition  purposes  is  the  responsibility  of  the 
exhibitor  and  must  meet  the  standards  of  the  San  Francisco  Public  Library. 

The  Library  accepts  requests  to  mount  an  exhibition  through  written 
application.  Submit  a  completed  Exhibition  Proposal  Form  to  the  Office  of 
Exhibitions  and  Programming.  The  Exhibition  Committee  meets  quarterly  to 
review  proposals  for  the  Jewett  and  Skylight  Galleries.  Proposals  for  smaller 
exhibits  should  be  submitted  at  least  3  nxinths  before  the  desired  exhibit 
dates.  Upon  acceptance  of  a  proposal  a  written  and  executed  Exhibition 
Agreement  between  the  San  Francisco  Public  Library  and  the  exhibitor  must 
be  signed. 


You  are  at:  ALAorg  »  Advocacy  &  Issues  »  Intellectual  Freedom  »  Library  Bill  of  Rights 


Library  Bill  of  Rights 

Tne  American  Library  Association  affirms  that  ail  libraries  are  forums  for  information  and  ideas,  and  that  the  following  basic  policies  should 
guide  their  services. 

I.  Books  and  other  library  resources  should  be  provided  for  the  interest,  information,  and  enlightenment  of  all  people  of  the  community  the 
library  serves.  Materials  should  not  be  excluded  because  of  the  origin,  background,  or  views  of  those  contributing  to  their  creation. 

II.  Libraries  should  provide  materials  and  infonnation  presenting  all  points  of  view  on  current  and  historical  issues.  Materials  should  not  be 
proscribed  or  removed  because  of  partisan  or  doctrinal  disapproval. 

III.  Libraries  should  challenge  censorship  in  the  fulfillment  of  their  responsibility  to  provide  information  and  enlightenment. 

IV.  Libraries  should  cooperate  w'Ah  all  persons  and  groups  concerned  with  resisting  abridgment  of  free  expression  and  free  access  to  ideas. 

V.  A  person's  right  to  use  a  library  should  not  be  denied  or  abndged  because  of  origin,  age,  background,  or  views. 

VI.  Libraries  that  make  exhibit  spaces  and  meeting  rooms  available  to  the  public  they  serve  should  make  such  facilities  available  on  an 
equitable  basis,  regardless  of  the  beliefs  or  affiliations  of  individuals  or  groups  requesting  their  use. 

Adopted  June  19,  1939,  by  the  ALA  Council;  amended  October  14,  1944;  June  18,  1948;  February  2,  1961;  June  27,  1967;  January  23, 
1980;  inclusion  of  "age"  reaffirmed  January  23,  1996. 

A  history  of  the  Library  Bill  of  Rights  is  found  in  the  latest  edition  of  the  Intellectual  Freedom  Manual. 
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Code  of  Ethics  of  the  American  Library  Association 


As  members  of  the  American  Library  Association,  we  recognize  the  importance  of 
codifying  and  making  known  to  the  profession  and  to  the  general  public  the  ethical 
principles  that  guide  the  work  of  librarians,  other  professionals  providing  information 
services,  library  trustees  and  library  staffs. 

Ethical  dilemmas  occur  when  values  are  in  conflict.  The  American  Library  Association 
Code  of  Ethics  states  the  values  to  which  we  are  committed,  and  embodies  the  ethical 
responsibilities  of  the  profession  in  this  changing  information  environment. 

We  significantly  influence  or  control  the  selection,  organization,  preservation,  and 
dissemination  of  information.  In  apolitical  system  grounded  in  an  informed  citizenr>',  we 
are  members  of  a  profession  explicitly  committed  to  intellectual  freedom  and  the  freedom 
of  access  to  information.  We  have  a  special  obligation  to  ensure  the  free  flow  of 
information  and  ideas  to  present  and  future  generations. 

The  principles  of  this  Code  are  expressed  in  broad  statements  to  guide  ethical  decision 
making.  These  statements  provide  a  framework;  they  cannot  and  do  not  dictate-  conduct  to 
cover  particular  situations. 

L         We  provide  the  highest  level  of  service  to  all  library  users  through 

appropriate  and  usefrilly  organized  resources;  equitable  service  policies; 
equitable  access;  and  accurate,  unbiased,  and  courteous  responses  to  all 
requests. 

n.        We  uphold  the  principles  of  intellectual  freedom  and  resist  all  efforts  to 

censor  library  resources, 
in.       We  protect  each  library  user's  right  to  privacy  and  confidentiality  with 

respect  to  information  sought  or  received  and  resources  consulted,  borrowed, 

acquired  or  transmitted. 

IV.  We  respect  intellectual  property  rights  and  advocate  balance  between  the 
interests  of  information  users  and  rights  holders. 

V.  We  freat  co-workers  and  other  colleagues  with  respect,  fairness,  and  good 
faith,  and  advocate  conditions  of  employment  that  safeguard  the  rights  and 
welfare  of  all  employees  of  our  institutions. 

VI.  We  do  not  advance  private  interests  at  the  expense  of  library  users, 
colleagues,  or  our  employing  institutions. 

VII.  We  distinguish  between  our  personal  convictions  and  professional  duties  and 
do  not  allow  our  personal  beliefs  to  interfere  with  fair  representation  of  the 
aims  of  our  institutions  or  the  provision  of  access  to  their  information 

^.  resources:" 

VTII.     We  sfrive  for  excellence  in  the  profession  by  maintaining  and  enhancing  our 
own  knowledge  and  skills,  by  encouraging  the  professional  development  of 
coworkers,  and  by  fostering  the  aspirations  of  potential  members  of  the 
profession. 

Adopted  at  the  1939  Midwinter  Meeting  by  the  ALA  Council;  amended  June  30, 
1981;  June  28,  1995;  and  January  22,  2008. 

The  previous  version  of  this  file  has  long  held  the  incorrect  amendment  date  of 
June  28, 1997;  the  Office  for  Intellectual  Freedom  regrets  and  apologizes  for  the  error. 


,  COUiv> 


Ethics  Commission 

City  and  County  of  San  Francisco 


Be>jedict  Y.  Hur 
Chairperson 


Beverly  Ha  YON 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


Paul  A.  Renne 
Commissioner 


Date: 

To: 

From: 

Re: 


February  22,  2012 
Members,  Ethics  Commission 


John  St.  Croix,  Executive  Director 
By:      Mabel  Ng,  Deputy  Executive  Director 


Request  for  waiver  from  one-year  post-employment  restriction 


Robert  Selna,  a  former  legislative  aide  with  former  Supervisor  Ross  Mirkarimi,  has 
asked  the  Ethics  Commission  to  grant  him  a  waiver  from  the  one-year  post- 
employment  restriction  set  forth  in  San  Francisco  Campaign  and  Governmental 
Conduct  Code  section  3.234(a)(2).  Mr.  Selna  will  attend  the  Commission's  February 
27,  2012  meeting  in  order  to  address  any  questions  the  Commission  may  have. 


Relevant  Laws 


Section  3.234(a)(2),  the  relevant  post-employment  restriction  here,  states: 

No  current  or  former  officer  or  employee  of  the  City  and  County,  for  one  year  after 
termination  of  his  or  her  service  or  employment  with  any  department,  board, 
commission,  office  or  other  unit  of  the  City,  shall,  with  the  intent  to  influence  a 
government  decision,  communicate  orally,  in  writing,  or  in  any  other  manner  on  behalf 
of  any  other  person  (except  the  City  and  County)  with  any  officer  or  employee  of  the 
department,  board,  commission,  office  or  other  unit  of  government,  for  which  the 
officer  or  employee  served. 

Section  3.234(b)(1)  states  that  for  the  Mayor,  members  of  the  Board  of  Supervisors  (the 
"Board")  and  their  senior  staff  members — including  Board  members"  legislative 
aides — the  one-year  ban  in  section  3.234(a)(2)  extends  to  communicafions  with  any 
City  agency,  officer  or  employer. 

Under  section  3.234(c),  the  Commission  may  waive  the  restrictions  in  section 
3.234(a)(2)  if  the  Commission  determines  that  granting  a  waiver  would  not  create  the 
potential  for  undue  influence  or  unfair  advantage.  A  request  for  a  waiver  must  be  in 
writing  and  uiclude  informafion  describing  the  former  posifion  held  by  the  employee; 
the  particular  matter  for  which  the  waiver  is  sought;  the  individual's  prior  involvement 
in  the  matter,  if  any;  and  reasons  why  granting  a  waiver  would  not  create  the  potenfial 
for  undue  influence  or  unfair  advantage.  See  Ethics  Commission  Reg.  3.234-4(a)(l). 
The  Commission  may  approve  a  request  for  waiver  from  the  one-year  ban  only  if  the 
Commission  finds  that  granting  such  a  waiver  would  not  create  the  potential  for  undue 
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influence  or  unfair  advantage.  In  making  this  determination,  the  Commission  may  consider:  the 
nature  and  scope  of  the  anticipated  communications,  the  subject  matter  of  such  communications, 
the  former  position  held  by  the  employee,  the  type  of  inside  knowledge  that  the  individual  may 
possess,  and  any  other  factors  the  Commission  deems  relevant.  EC  Reg.  3.234-4(a)(5). 

Discussion 

The  one-year  post-employment  communications  ban  was  enacted  to  protect  the  integrity  of 
government  decision-making  by  preventing  a  public  employee  from  using  his  or  her  influence  or 
knowledge,  gained  as  a  public  servant,  to  advance  private  interests  at  the  expense  of  the  public. 
For  most  officers  and  employees,  the  one-year  communications  ban  applies  only  to 
communications  with  the  officer  or  employee's  former  department.  Ethics  Regulation  3.234- 
5(a)(1)(A).  But  under  section  3.234(b)(1),  the  one-year  ban  for  former  Board  aides  like  Mr. 
Selna  extends  to  all  City  departments,  boards,  commissions,  officers,  employees  and 
representadves. 

Vlr.  Selna  seeks  a  waiver  in  order  to  enhance  his  ability  to  obtain  employment  in  a  position  that 
might  require  him  to  communicate  with  City  departments,  boards  or  commissions.  Mr.  Selna 
ser\'ed  approximately  ten  months  as  a  legislative  aide  to  the  Board.  He  states  that  during  his 
tenure,  he  "^vorked  almost  exclusively  on  legislation  that  had  been  originated  prior  to  [his] 
joining  the  staff."  His  role  with  most  legislative  matters  was  to  represent  Supervisor  Mirkarimi's 
posifion  with  other  legislative  aides,  commimity  groups  and  others  who  favored  or  opposed  the 
legislation.  He  handled  the  procedural  requirements  to  move  legislation  through  the  approval 
process,  including  scheduling  matters  for  commissions,  Board  committees  and  the  Board.  He 
states  that  he  had  "limited  communication  with  City  department  decision-makers,"  adding  that 
he  "occasionally  interacted  with  City  department  employees  in  instances  where  a  department's 
legislation  required  approval  by  the  full  Board  of  Supervisors.  But  [he]  infrequently  had 
substantive  contact  with  most  City  departments,  commissions,  agencies,  etc.  And,  [he]  had  no 
contact  with  several  departments  and  commissions." 

Given  these  facts,  it  is  possible  that  granting  a  waiver  would  not  create  the  potential  for  undue 
influence  or  unfair  advantage.  In  past  requests  where  the  Commission  has  granted  a  waiver,  the 
requester  has  provided  information  that  specifically  identifies  the  person  or  client  for  whom  the 
communications  are  made,  the  nature  of  such  communications  and  the  department,  board  or 
commission  that  is  involved.  Mr.  Selna  does  not  know  what  his  next  job  will  be,  how  it  will 
require  him  to  lobby  City  departments  (or  whether  it  will  at  all),  what  departments  and 
individuals  he  would  be  communicating  with,  what  types  of  decisions  he  v^'ould  be  seeking  to 
influence,  or  how  his  status  as  a  former  legislafive  aide  might  help  him  in  achieving  those 
lobbying  goals.  It  is  possible  that  Mr.  Selna  could  obtain  a  job  requiring  him  to  lobby  City 
departments  where  there  would  be  little  potential  for  undue  influence.  But  without  specific  facts 
to  guide  it,  staff  is  unable  to  make  a  recommendation  for  or  against  this  request. 
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To: 


From: 


robert  selna  JHHB 
Mabel.Ng@sfgov.org 


Subject: 


Date: 


Monday,  February  13,  2012  02:30PM 
Re:  Waiver  request  for  Feb.  27  meeting 


History: 


r  This  message  has  been  replied  to. 


Hi  Mabel, 


Please  see  my  attached  waiver  request  letter. 


Please  let  me  know  if  you  have  any  questions  - 


Thanks, 


Rob 


On  Thu,  Feb  9,  2012  at  1:45  PM,  < Mabel. Nq(asfqov. org >  wrote: 
Hi  Rob: 

Here's  the  link  to  Regulation  3.234-4,  which  addresses  waiver  requests  from  post-employment 

restrictions.  Let  me  know  if  you  have  further  questions. 

Mabel 

http://www.5fethics.orq/ethics/2011/Q6/requlations-related-to-conflicts-of-interest.html 
Mabel  Ng 

Deputy  Executive  Director 

San  Francisco  Ethics  Commission 

415/252-3100 


Attachments: 

Campaign  and  Governmental  Code  waiver  request.pdf 


ROBERT  SELNA 

Oakland,  CA< 


February  13,  2012 

John  St.  Croix 

Executive  Director 

San  Francisco  Ethics  Commission 

25  Van  Ness  Avenue,  Suite  220 

San  Francisco,  CA  94102 


RE:  Waiver  request  of  San  Francisco  Campaign  and  Governmental  Conduct  Code 
Section  3.234  ra)r2)rbyi)'s  one  year  restriction  on  communicating  with  Cit\^ 
departments. 

Dear  Mr.  St.  Croix: 

The  purpose  of  this  letter  is  to  respectfully  request  that  the  San  Francisco  Ethics 
Commission  grant  me  a  waiver  of  San  Francisco  Campaign  and  Governmental 
Conduct  Code  Section  3.234  (a)(2)(b)(l).  I  request  the  waiver  based  on  section 
(c)(1),  which  gives  the  Commission  the  discretion  to  determine  that  granting  a 
waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage. 

I  request  that  the  Commission  consider  my  waiver  request  at  its  next  regularly 
scheduled  meeting  on  February  27,  2012. 

Prior  Employment  and  Background  Information 

From  February  27,  2011  to  January  6,  2012, 1  served  as  a  legislative  aide  to 
District  5  Supervisor  Ross  Mirkarimi  ~  a  period  of  approximately  ten  months. 
Prior  to  working  for  Supervisor  Mirkarimi,  I  was  a  joumahst  for  17  years,  most 
recently  with  the  San  Francisco  Chronicle. 


I  accepted  the  position  with  Supervisor  Mirkarimi  with  the  goal  of  making  a 
transition  from  a  career  in  journalism  to  one  in  government  service  as  an  employee 
of  a  City  agency.  I  had  no  previous  employment  or  personal  relationship  with 
Supervisor  Mirkarimi,  nor  did  I  have  relationships  with  any  commumty  advocates, 
other  influential  individuals  in  District  5,  powerful  political  organizations,  or 
fundraisers. 

My  Legislative  Aide  Duties 

As  part  of  my  legislative  duties  as  Supervisor  Mirkarimi 's  legislative  aide.  I 
worked  ahnost  exclusively  on  legislation  that  had  been  originated  prior  to  my 


joining  the  staff.  I  also  handled  the  day-to-day  operations  of  the  office,  including 
answering  constituent  concerns,  communicating  with  the  media,  and  hiring  and 
managing  interns  and  volunteers. 

With  respect  to  legislation.  Supervisor  Mirkarimi  wanted  to  move  his  existing 
ordinances  through  the  appro\  al  process  due  to  the  possibility  that  he  would  be 
elected  Sheriff.  If  he  were  not  elected,  he  would  only  have  one  year  remaining  on 
his  supervisor  term.  Examples  of  legislation  for  which  I  attempted  to  gain  approval 
were  a  plaiming  code  amendment  prohibiting  ground-floor  business  office  use  on  a 
commercial  section  of  Fillmore  Street,  and  a  plastic  bag  ban. 

Vly  role  in  the  legislative  examples  listed  above,  as  with  most  other  legislation, 
was  to  represent  Supervisor  Mirkarimi's  position  with  other  legislative  aides, 
community  groups  and  others  who  favored  or  opposed  to  the  legislation.  I  provided 
information  for  stakeholders,  detailing  the  reasons  the  Supervisor  had  proposed  the 
legislation,  including  the  problems  it  was  intended  to  solve,  and  its  perceived 
benefits.  Simply  put,  I  was  a  messenger  for  the  supervisor,  and  I  handled  the 
procedural  requirements  to  move  legislation  through  the  approval  process, 
including  scheduling  matters  for  commissions,  committees  and  the  Board  of 
Supervisors. 

During  my  brief  tenure,  the  Board  of  Supervisors  approved  some,  and  disapproved 
other  legislation  that  Sup.  Mirkarimi  proposed.  But  every  piece  of  legislation  I 
worked  on  was  completed  one  way  or  the  other,  and  I  was  not  involved  in  any 
matters  that  are  still  pending.  The  only  ordinance  that  was  pending  approval  at  the 
date  of  my  departure  was  the  plastic  bag  ban  ordinance,  but  the  Board  approved 
that  legislation  in  February. 

As  I  will  discuss  below,  waiver  requests  often  include  a  particular  matter  for  which 
the  waiver  is  sought  and  the  individual's  prior  involvement  with  the  matter,  if  any. 
I  am  not  seeking  a  waiver  related  to  a  particular  matter,  in  part,  because  all  the 
matters  I  worked  on  as  a  legislative  aide  have  been  completed  and  there  are  no 
other  matters  for  which  I  might  be  in  a  position  to  have  undue  influence  or  an 
unfair  advantage.  Instead,  I  am  requesting  a  broad  waiver. 

Limited  Role  and  Contacts 

In  my  role,  I  had  limited  communication  with  City  department  decision-makers.  I 
occasionally  interacted  with  City  department  employees  in  instances  where  a 
department's  proposed  legislation  intersected  with  Sup.  Mirkarimi's  priorities,  or 
when  a  department's  legislation  required  approval  by  the  full  Board  of 
Supervisors.  But  I  infrequently  had  substantive  contact  with  most  City 
departments,  commissions,  agencies,  etc.  And,  I  had  no  contact  witli  several 
departments  and  commissions. 


Additionally,  I  came  to  my  position  with  far  less  involvement  in  City  politics  than 
most  of  my  legislative  aide  colleagues;  the  Supervisors,  the  Mayor  and  his  senior 
staff  (the  positions  subject  to  the  ohe-year  communication  ban).  If  had  not,  and  have 
not,  worked  in  any  substantive  or  sustained  way  on  any  supervisors'  or  mayors" 
campaigns  or  for  any  ballot  measure;  I  have  never  been  a  member  of  a  political 
committee,  I  have  never  been  a  member  of  an  influential  labor  union  and  I  have 
not  worked  in  any  industries  that  tend  to  contribute  to  political  campaigns  in  San 
Francisco  -  such  as  unions,  developers  and  the  medical  industry.  I  have  never 
contributed  financially  to  a  political  campaign.  In  short,  I  was  not,  and  I  am  not, 
politically  well  connected. 

Future  Employment 

I  have  sought  employment  with  San  Francisco  agencies  where  I  believed  I  might 
meet  the  qualifications  for  a  legislative  and/or  communications  job.  The  agencies 
with  which  I  have  sought  employment  include  the  SFPUC,  MTA,  Planning 
Department,  DPW,  The  Mayor's  Office  of  Economic  and  Workforce 
Development,  Capital  Planning,  the  Department  of  the  Environment,  and  the 
Mayor's  Office.  I  have  not  been  able  to  land  a  job  with  a  City  department  largely 
due  to  current  limitations  on  hiring,  but  I  am  continuing  to  pursue  any  possibility 
of  short  or  long-term  work  with  the  City  that  meets  my  qualifications.  In  the 
meantime,  I  am  unemployed  and  looking  for  contract  work  in  hopes  of  tiding 
myself  over  until  a  more  permanent  job  becomes  available. 

My  qualifications  for  contract  work  include  communications  skills  and  knowledge 
of  City  Hall  procedures,  poHcies  and  rules  that  I  developed  during  my  time  as  a 
reporter,  and  in  my  short  legislative  aide  tenure.  The  expertise  I  developed  falls 
generally  into  a  category  that  includes  land  use,  planning,  development  and  the 
environment,  because  it  is  the  area  to  which  I  had  the  most  exposure  as  a  reporter 
and  as  a  legislative  aide.  In  seeking  contract  work  to  utilize  my  background,  I  can 
imagine  being  hired  as  a  consultant  to  help  a  company,  non-profit,  or  individual 
navigate  City  Hall's  procedures,  policies,  and  rules  to  gain  approval  for  a  project  or 
plan. 

As  briefly  mentioned  above,"I  am  seeking  a  broad  waiver  under  section 
3.234(c)(1),  rather  than  a  waiver  related  to  particular  matter,  because  I  do  not 
believe  there  are  any  matters  for  which  there  would  be  potential  for  me  to  have 
undue  influence  or  an  unfair  advantage  and  because  I  am  actively  looking  for 
contract  consulting  work.  I  beheve  my  chances  of  gaining  such  employment  would 
be  severely  diminished  were  I  forced  to  approach  potential  clients  with  a  clear 
limitation  on  my  ability  to  communicate  with  the  City. 

One  example  of  a  short-term  contract  job  I'm  pursuing  is  a  part-time  position  with 
the  Fort  Mason  Center.  The  Center  wants  to  gain  support  fi-om  the  community  and 
from  the  San  Francisco  Municipal  Transportation  Agency  (MTA)  to  extend  the  F- 
line  historic  train  from  Fisherman's  Wharf  to  the  Fort  Mason  Center. 


WTiile  I  do  not  know  the  full  details  of  that  consulting  position,  I  imagine  that  it 
would  include  some  communication  with  the  MTA  on  behalf  of  the  Fort  Mason 
Center  w  iih  the  intent  of  gaining  the  MTA's  support  for  the  F-line  extension. 

Absent  a  waiver  from  the  Campaign  and  Government  Conduct  Code  Section  3.234 
(a)(2)(b)(l),  I  would  be  prevented  from  communicating  with  the  MTA  on  the 
project  for  one  year  —  meaning  that  I  hkely  would  not  be  able  to  work  as  a 
consultant  on  the  project.  That  would  be  true  despite  the  fact  that  in  my  capacity  as 
a  legislative  aide,  I  never  worked  on  a  substantive  piece  of  legislation  with  the 
MTA,  I  have  no  unique  ties,  contacts  or  relationships  with  the  MTA,  and  I  have  no 
third-party  relationships  -  with  the  Mayor,  or  anyone  else  -  that  would  position  me 
to  have  undue  influence  or  create  an  unfair  advantage  when  I  communicated  with 
the  MTA. 

The  F-Line  project  is  currently  my  only  concrete  work  prospect,  but  because  of  my 
background,  I  presume  and  hope  that  others  like  it  would  become  available  in  the 
coming  weeks.  I  am  seeking  a  broad  waiver  from  Section  3.234  (a)(2)(b)(l)  -  as 
opposed  to  one  related  to  a  particular  matter  -  because,  as  stated  above,  potential 
contractors  would  reasonably  expect  me  to  be  able  to  communicate  with 
departments  on  their  behalf,  given  that  my  experience  and  background  features 
communication  and  an  understanding  of  the  procedures,  policies  and  rules  unique 
to  City  Hall. 

\\h\  a  Waiver  is  Appropriate 

The  one-year,  post-employment  communications  ban  was  enacted  to  protect  the 
integrity  of  government  decision-making  by  preventing  a  public  employee  from 
using  his  or  her  influence  or  knowledge,  gained  as  a  public  servant,  to  advance 
private  interests  at  the  expense  of  the  public.  Until  2007,  the  ban  only  applied  to 
City  employees  communicating  with  their  former  department.  That  was  changed 
related  to  the  Mayor's  senior  staff  and  legislative  aides  and  the  code  now  prohibits 
individuals  in  those  positions  from  communicating  with  any  City  department.  As  it 
stands,  the  ban  assumes  that  aides  would  have  the  potential  for  undue  influence  or 
unfair  advantage  over  the  Board  of  Supervisors  and  EVERY  City  department, 
commission,  agency,  officer,  appointee,  and  representative  of  the  City,  regardless 
of  whether  the  legislative  aide  in  question  had  any  contact  with  members  of  any  of 
the  relevant  departments,  commissions,  agencies,  officers,  appointees,  or 
representatives. 

Given  the  short  duration  of  my  work  as  a  legislative  aide  and  my  low-level 
contacts  with  City  departments,  the  ban  is  not  necessary  and  a  waiver  is  especially 
appropriate. 

To  impose  a  ban  on  mc  also  wx'juld  be  inconsistent  with  other  City  policies  related 
to  employees  who  work  lor  short  periods.  Vov  instance.  empUnees  w  ho  serve  the 


City  for  less  than  a  year  are  not  paid  out  for  their  accrued  vacation  time,  despite  the 
fact  they  earned  the  compensation  during  their  employment.  City  employees  also 
must  serve  a  minimum  of  five  years  in  order  to  be  vested  in  the  City's  pension 
plan. 

The  Ethics  Commission  may  grant  waivers  from  Section  (a)(2)(b)(l  j,  in  mstances 
in  which  the  Commission  determines  that  granting  the  waiver  would  not  create  the 
potential  for  undue  influence  of  unfair  advantage.  A  waiver,  in  my  case,  would 
create  no  such  potential. 

I  also  respectfully  request  that  the  Ethics  Commission  consider  the  extreme 
economic  hardship  the  ban  would  cause  me. 

Under  section  3.234(c)  (1),  A  request  for  a  waiver  must  be  in  writing,  and  include 
information  describing  the  former  position  held  by  the  employee;  the  particular 
matter  for  which  the  waiver  is  sought;  the  individual's  prior  involvement  in  the 
matter,  if  any;  and  reasons  why  granting  a  waiver  would  not  create  the  potential  for 
undue  influence  or  unfair  advantage. 

In  making  its  determination,  the  Commission  may  consider,  the  nature  and  scope 
of  the  communications  the  individual  will  have  with  his  or  her  former  department, 
the  subject  matter  of  such  communications,  the  former  position  held  by  the 
employee,  the  type  of  inside  knowledge  the  individual  may  possess,  and  any  other 
factors  the  Commission  deems  relevant. 

For  reasons  stated  above,  I  am  seeking  a  broad  waiver  of  Section  3.234  (a) 
(2)(b)(l),  not  related  to  a  particular  matter,  but  because  I  am  generally  seeking 
contract  work  which  may  require  me  to  communicate  on  behalf  of  a  person  or 
entity  with  a  City  department  or  the  Board  of  Supervisors  related  to  a  government 
decision.  Were  I  prohibited  from  offering  to  communicate  on  behalf  of  a  client 
with  the  Board  of  Supervisors  and  every  City  department  and  commission,  I  have 
little  doubt  that  I  would  lose  potential  clients.  Some  prospective  clients  might  have 
a  clear  need  for  such  communication.  Others  might  not  know  for  certain,  but  would 
prefer  the  option  down  the  road  if  an  issue  arose  that  necessitated  such 
communication.  As  a  result,  the  communication  ban  would  place  me  at  a 
disadvantage  when  competing  with  others  offering  similar  services. 

Granting  the  Waiver  Would  Not  Create  the  Potential  for  Undue  Influence  or 
Unfair  Advantage 

•   I  was  not  in  my  position  as  a  legislative  aide  long  enough  to  gain  any 
influence  or  special  knowledge  about  the  Board  of  Supervisors  or  Citv' 
departments  and  commissions  that  would  place  me  in  a  position  of  undue 
influence  or  an  unfair  advantage  when  communicating  with  the  intent  to 
influence  a  governmental  decision.  No  Supervisor,  department  head,  agency 


employee,  commissioner,  or  anyone  else  involved  in  government  decisions, 
would  have  any  reason  to  be  unduly  influenced  by  my  communication. 

In  my  1 0  months  as  a  legislative  aide,  I  primarily  worked  with  a  relative 
handful  of  other  legislative  aides,  departmental  employees,  constituents,  and 
with  a  few  exceptions,  not  decision-makers.  I  had  little  or  no  contact  with 
many  departments. 

None  of  the  legislative  matters  that  Supervisor  Mirkarimi  sponsored  and  that 
I  worked  on  as  an  aide  are  active.  They  have  been  approved,  disapproved,  or 
permanently  discontinued  because  of  inactivity. 

Unlike  legislative  aides  who  come  to  their  jobs  by  way  of  working  on  a 
Supervisor's  campaign  or  being  connected  to  influential  political 
organizations,  fundraisers,  corporations,  lobbying  groups,  or  other 
politicians,  I  have  no  ties  to  such  organizations  or  people  and  have  never 
worked  on  a  campaign  in  San  Francisco,  other  than  two  days  placing  door 
hangers  during  Supervisor  Mirkarmi's  run  for  Sheriff.  I  have  never 
contributed  financially  to  San  Francisco  political  campaign. 

My  former  boss,  Ross  Mirkarimi,  has  been  elected  Sheriff,  one  of  the  more 
narrowly-focused  political  posts  in  the  City,  which  has  little  influence  over 
broad  political  and  policy  considerations  at  the  Board  of  Supervisors  and 
with  departments  unrelated  to  law  enforcement.  In  contrast,  had  I  worked  for 
a  supervisor,  who  had  then  been  elected  Mayor  or  been  elected  to  a  top  post 
in  the  Democratic  Central  Committee,  and  I  wanted  to  communicate  with 
the  City  to  influence  a  govermnental  decision,  a  concern  about  my  potential 
for  undue  influence  and  unfair  advantage  would  be  more  reasonable.  A 
similar  conflict  would  have  existed  had  I  discontinued  working  in  a 
supervisor's  office  in  the  middle  of  a  supervisor's  term,  and  then  attempted 
to  communicate  with  him  on  behalf  of  a  private  client. 

During  my  ten-month  tenure  in  Supervisor  Mirkarimi 's  office,  he  did  not 
hold  a  powerful  position  on  the  Board  of  Supervisors,  such  as  Board 
President,  or  Chair  of  the  Budget  Committee,  where  the  power  and  influence 
of  that  position  might  have  a  lasting  reach  even  after  he  was  out  of  office. 

To  summarize,  my  future  communications  with  the  Board  of  Supervisors,  or 
any  City  department  or  agency,  with  the  intent  to  influence  a  govenmient 
decision,  would  have  no  more  -  and  likely  less  ~  influence  than  most 
individuals  who  attempt  to  influence  government  decision  makers,  such  as 
former,  knowledgeable  departmental  employees,  concerned  constituents, 
members  of  powerful  neighborhood  associations,  campaign  donors, 
fundraisers,  political  appointees,  and  long-time  lobbyists,  who  also  often  are 
major  fundraisers.  None  of  the  categories  of  people  just  listed  w  ould  be 


banned  from  City  Hall  communication  for  one  year.  Yet,  with  just  ten- 
months  of  work  as  a  legislative,  I  would. 

Imposing  the  Restriction  Would  Cause  Me  Extreme  Hardship 

•  I  am  currently  unemployed  and  seeking  work  with  City  departments  or 
contract  work  with  private  entities,  where  my  communication  skills  and  my 
knowledge  of  City  Hall's  procedures,  policies,  and  rules  would  be  useful. 
My  goal  is  eventually  to  land  a  job  with  a  City  department,  such  as  the 
Mayor's  Office  of  Economic  Development,  The  Port,  or  the  SFPUC,  but  as 
mentioned  above,  those  departments  are  currently  not  hiring  for  the  kinds  of 
policy  and  communications  positions  I  am  seeking.  Contract  work  in  some 
capacity  in  and  around  City  Hall  would  increase  my  chances  of  landing  such 
a  position  in  the  long  run. 

•  Given  my  career  history  in  journalism,  and  recently  in  government,  my  work 
options  have  some  inherent  limitations.  My  biggest  assets  are  my 
communications  skills  and  my  familiarity  with  local  government. 

•  I  am  not  interested  in  returning  to  journalism,  and  as  mentioned  above,  I 
made  a  deliberate  choice  to  take  the  job  with  Supervisor  Mirkarimi  as  a 
career  transition.  Even  if  I  wanted  to  return  to  journalism,  jobs  that  would 
allow  me  to  pay  my  bills  and  mortgage  are  few  and  far  between.  Before  I 
voluntarily  left  the  Chronicle,  more  than  half  the  staff  had  been  laid  off  in 
the  past  two  years. 

Conclusion 

I  am  not  politically  connected  and  have  less  influence  than  most  people  or 
entities  that  often  communicate  with  the  City  in  an  effort  to  influence 
government  decisions. 

•  I  worked  as  a  legislative  aide  for  ten  months  for  a  supervisor  at  the  end  of 
his  tenure  and  without  a  powerful  position,  who  has  moved  on  to  a 
narrowly-focused  elected  role  without  general  political  influence. 

•  As  a  legislative  aide,  I  mostly  interacted  with  other  legislative  aides  and 
lower-level  staff,  and  rarely  with  decision-makers. 

•  All  the  legislative  matters  I  worked  on  in  Supervisor  Mirkarimi 's  office  are 
completed  or  permanently  discontinued. 

•  I  have  no  previous  or  outside  political  contacts  and  I  am  not  associated  with 
any  politically  influential  group  or  individual. 

•  I  was  never  a  political  fundraiser,  donor,  or  member  of  a  political  advocacy 
organization,  community  group,  merchant  association,  or  any  entity 
organized  to  gain  influence  or  advantage  over  governmental  decisions. 

•  I  have  never  worked  on  a  campaign  in  any  substantive  way,  and  I  have  never 
made  a  financial  contribution  to  a  campaign. 


•  A  one-year  restriction  on  my  communication  with  City  Hall  will  severely 
restrict  my  employment  options  while  I  wait  for  an  opening  with  a  City 
department. 

•  I  have  been  unemployed  for  more  than  one  month  and  will  have  a  challenge 
fmding  contract  consulting  work  if  the  one-year  ban  is  imposed  on  me. 

When  I  accepted  the  position  and  started  my  work  in  the  Supervisor's  office, 
neither  the  Clerk  of  the  Board  of  Supervisors  nor  the  Ethics  Commission  provided 
me  with  infonnation  about  the  one-year  restriction  on  communicating  with  City 
departments.  While  the  Clerk  of  the  Board  of  Supervisors  and  other  City 
departments  did  give  me  several  new  employee  documents  and  required  that  I 
attend  orientations  on  health  care,  retirement,  Board  of  Supervisors  rules  and 
procedures,  not  a  single  document,  orientation,  or  person  mentioned  the  one-year 
restriction. 

As  stated  above,  I  have  sought  employment  with  San  Francisco  agencies  where  I 
believed  I  might  meet  the  qualifications  for  a  legislative  and/or  communications 
job.  In  talking  with  City  employees,  I  have  learned  that  many  departments  will  not 
be  able  to  fill  positions,  unless  they  are  absolutely  necessary,  until  after  the  2012- 
2013  budget  process  is  completed  in  July  2012.  As  a  result,  it  is  very  unlikely  that  I 
will  fmd  a  job  with  a  City  agency  until  after  July  2012. 

Thank  you  for  considering  this  matter.  I  am  available  by  phone  or  email  to  answer 
any  questions  prior  to  the  February  27  meeting. 

Sincerely, 


Robert  Selna 


ROBERT  SELNA 


February  22,  2012 

John  St.  Croix 

Executive  Director 

San  Francisco  Etliics  Commission 

RE:  Addendum  to  waiver  request  -  meaning  of  "undue  influence"  and  ''unfair 
advantage." 

Dear  Mr.  St.  Croix: 

I  am  writing  this  letter  as  an  addendum  to  the  document  I  sent  you  on  February  13, 
2012,  in  which  I  requested  that  the  San  Francisco  Ethics  Commission  grant  me  a 
waiver  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  Section 
3.234  (a)(2)(b)(l).  I  request  the  waiver  based  on  section  (c)(1),  which  allows  the 
Commission  to  waive  any  restrictions  if  the  Commission  determines  that  granting  a 
waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage. 

The  purpose  of  this  addendum  is  to  provide  context  for  the  Comimission  in 
interpreting  the  terms  undue  influence  and  unfair  advantage,  which  are  pivotal  to 
their  decisions  on  waiver  requests,  yet  are  not  defined  in  the  Code. 

When  legal  terms  are  not  defined,  those  applying  them  use  common  sense 
definitions,  but,  for  common  sense  defmitions  to  have  any  meaning,  they  must  be 
applied  in  context. 

As  you  know,  for  the  purposes  of  my  waiver  request,  the  relevant  context  is  City 
Hall  and  the  city's  departments,  commissions,  officers,  appointees  and 
representatives. 

In  the  context  of  governmental  environments  such  as  City  Hall,  efforts  to  guide 
and  influence  governmental  decisions  are  a  central  and  encouraged  component  of 
the  democratic  process.  As  a  result,  undue  influence  and  unfair  advantage  in  the 
governmental  environment  must  be  evaluated  in  the  context  of  the  numerous 
individual  advocates,  businesses,  non-profits,  campaign  volunteers,  fundraisers  and 
others  who  have  contact  with  the  Board  of  Supervisors,  a  city  department  or 
representative  on  any  given  day  in  an  effort  to  influence  a  governmental  decision 
on  behalf  of  others. 

Thus,  the  Commission  must  analyze  whether  a  waiver  would  create  a  potential  for 
undue  influence  or  unfair  advantage  in  this  context,  not  whether  the  possibility 
exists  for  any  influence  or  advantage. 


Anyone  approaching  supei'visors,  department  heads,  or  commissioners  will 
inherent!)  ha\  e  some  potential  level  of  influence  or  advantage.  For  example, 
cominuniiN  advocates  often  approach  supervisors  they  have  supported  politically 
w  iih  w  cll-dcsigned  legislative  proposals  to  solve  a  problem  on  behalf  of  others  in 
ihc  coninuiniiN .  Such  conmiunily  advocates  have  significant  influence  with 
supcr\  isoi  s.  particulaii_\-  if  lhc\'  have  brought  them  successful  pieces  of  legislation 
in  ihc  past  or  ha\  c  \  olunlccred  on  their  campaigns. 

As  1  stated  in  my  waiver  request  letter  dated  February  13,  there  is  a  long  list  of 
those  who  seek  to  influence  governmental  decisions  in  San  Francisco  on  behalf  of 
others,  including  but  not  limited  to,  former  veteran  city  employees,  merchant  and 
neighborhood  association  leaders,  campaign  donors  and  ftindraisers,  persistent 
constiments,  and  organized  advocates  -  many  of  whom  have  longstanding  and 
close  relationships  with  city  departments,  supervisors  andy'or  other  city 
representatives. 

As  a  fonner  legislative  aide,  who  worked  for  an  out-going  Super\'isor  for  10 
months,  my  potential  level  of  influence  must  be  measured  against  all  those 
described  above  and  all  others  who  might  seek  to  influence  governmental  decisions 
on  behalf  of  others. 

In  my  waiver  request  letter,  I  stated  that  I  believed  a  waiver  is  appropriate  in  my 
instance  for  several  reasons,  including  my  brief  tenure  as  a  legislative  aide,  my 
low-level  contacts,  the  matters  I  worked  on,  and  my  general  lack  of  political 
connections  in  the  past  and  potential  for  them  in  the  future. 

Again,  the  question  is  not  whether  I  might  have  any  influence  or  some  advantage 
in  a  given  instance.  It  is  clear  that  many  different  parties  seeking  contact  with  the 
Board  of  Supervisors  and  other  departments  might  be  influential  or  be  equipped 
with  some  advantage.  But  that  is  not  the  test  that  the  Commission  must  apply. 

The  Commission's  analysis  is  whether,  specifically  due  to  my  short  duration  as  a 
legislative  aide,  I  am  distinguishable  fi-om  all  of  the  people,  businesses  and 
institutions  and  their  various  levels  of  influence  and  advantage,  so  as  to  create  the 
potential  for  undue  influence  or  an  unfair  advantage. 

1  K)ok  ri)r\\  ard  to  discussing  my  request  for  a  waiver  with  the  Commission  on 
I  cbruary  27. 

Sincerely, 


Robert  Selna 


Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COIVLMISSION 
For  the  Meeting  of  February  27,  2012 


1. 


Beverly  Ha  yon 

COMlVnSSIONER 


Dorothy  S.  Liu 
Commissioner 


Paul  A.  Renne 
Commissioner 


June  5  and  November  6,  2012  elections. 


Among  other  offices  (State  and  Federal),  seats  for  various  county  central  committees 
will  be  voted  upon  in  the  upcoming  June  5  election.  A  total  of  52  candidates  for  the 
Democratic,  RepubHcan,  Green,  and  Peace  and  Freedom  County  Central  Committees 
have  declared  an  intent  to  run  for  office  in  June. 

The  odd-numbered  districts  for  the  Board  of  Supervisors  and  four  seats  each  for  the 
Board  of  Education  and  Community  College  District  will  be  voted  on  in  the  November 
6,  2012  election.  A  total  of  18  candidates  have  filed  an  intention  statement  to  run  for 
office  in  November. 


2.        Investigation  and  enforcement  program. 

As  of  February  13,  2012,  there  are  17  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

7 

Conflict  of  Interest 

3 

Governmental  Ethics 

1 

Lobbyist  Ordinance 

1 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

3 

TOTAL 

17 

3.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  Staff  continues  to  answer  questions  from  and  conduct  outreach  to 
candidates  and  other  committee  representatives  about  campaign  fmance  filing 
obligations,  especially  as  they  relate  to  the  June  5,  2012  and  November  6,  2012 
elections.  The  next  filing  deadline  falls  on  March  27  and  it  covers  the  period  through 
March  17. 


b.  Collecfion  of  late  filing  fees  and  contribufion  forfeitures.  In  the  FY  1 1-12,  as  of 
January  3 1,  the  Commission  collected  a  total  of  $13,769  in  campaign  finance  late  fees 
and  forfeitures.  Outstanding  late  fees  and  forfeitures  total  $165,256  of  which  waiver 
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requests  are  pending  for  $132,335;  and  $24,559  is  pending  at  the  Bureau  of  Delinquent 
Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (  BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

Mix 
Rosenthal 

$0 

4 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

5 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Mynia  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

6 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

7 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

8 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

9 

Coalition  to  Elect 
Chris  Jackson  to 
Community 
College  Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

$2,658.90 

2,658.90 

10 

Reelect  Dr.  Anita 
Grier  Community 
College  Board 
2010 

1243852 

Dr.  Anita 
Grier 

11/4/11 

525.00 

$525 

SO 

TOTAL 

S24.559 

4.        Revenues  report. 

For  FY  1 1-12,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  February 
22,  2012,  the  Commission  received  $80,654,  as  summarized  below.  The  figure  represents 
collection  of  approximately  81  percent  of  expected  revenues  for  FY  11-12. 

Revenues  received  as  of  February  22.  2012: 
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Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

j>z  /,UUU 

$43,500 

Other  Ethics  General 

$210 

Campaign  Finance  Fines 

<rc r\  r\f\r\ 

$13,769 

Campaign  Consultant  Fees 

<r  1  o  nnn 
0)1  6,UUU 

$19,450 

Lobbyist  Fines 

$150 

Statements  of  Economic  Interests  Fines 

c  1  Ann 

$325 

Other  Ethics  Fines 

$0 

Campaign  Consultant  Fines 

$1,000 

$3,250 

Total 

$100,000 

$80,654 

5.  Status  of  legislative  proposals  endorsed  by  Ethics  Commission. 

On  November  22,  20 11,  Supervisor  Scott  Wiener  introduced  proposed  amendments  to  the  CFRO 
that  were  approved  by  the  Commission  at  its  October  and  November  2012  meetings.  The 
legislation,  File  No.  1 1 1275,  was  assigned  to  the  Rules  Committee.  If  approved  by  a 
supermajority  of  the  Board  of  Supervisors,  the  amendments  would  1)  modify  and  streamline 
disclaimer  and  reporting  requirements  for  candidates  and  third  parties  raising  and  spending  funds 
in  local  elections;  2)  require  the  Ethics  Commission  to  provide  public  notice  when  thresholds  are 
met;  3)  eliminate  the  overall  contribution  limit  on  contributions  to  all  candidates  on  the  ballot  in 
a  single  election;  and  4)  make  various  reporting  and  disclaimer  requirements  parallel  to 
requirements  in  State  law. 

On  the  same  day,  Supervisor  Malia  Cohen  introduced  proposed  amendments  to  the  CFRO  that 
were  approved  by  the  Commission  at  its  November  2012  meeting.  The  legislation,  File  No. 
1 1277,  passed  out  of  the  Rules  Committee  on  February  16,  2012.  If  approved  by  a  supermajorit>' 
of  the  Board  of  Supervisors,  the  legislation  would  delay  the  certification  of  2012  supervisorial 
candidates  seeking  public  financing  until  the  Redistricting  Task  Force  completes  its  revision  of 
supervisorial  district  boundaries. 

On  January  24,  2012,  Supervisors  Kim,  Campos,  Mar  and  Avalos  introduced  File  No.  1 1 1082, 
legislation  that  was  approved  4-0  by  the  Commission  at  its  January  23,  2012  meeting.  The 
legislation  would  amend  the  CFRO  to  establish  new  qualification  requirements  for  candidates 
seeking  public  funds,  set  the  amount  of  public  funds  that  may  be  disbursed,  delay  the 
disbursement  date  of  public  funds,  change  the  matching  fimds  formula,  and  continue  with 
adjustable  individual  expenditure  ceilmgs  that  start  at  $250,000  for  a  candidate  for  the  Board  of 
Supervisors  and  $1,750,000  for  a  candidate  for  Mayor.  File  No.  1 1 1082  is  expected  to  be  heard 
at  the  Rules  Committee  on  February  23,  2012. 

6.  Lobbyist  program. 

As  of  February  13,  2012,  76  uidividual  lobbyists  were  registered  with  the  Commission.  The  re- 
registration  deadline  for  calendar  year  2012  was  February  1,  2012.  In  FY  1 1-12,  total  revenues 
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collected  to  date  amount  to  S43.650,  which  consist  of  $43,500  in  lobbyist  registration  fees  and 
SI 50  in  late  fines.  The  Januar\-  2012  reporting  period  deadline  is  February-  15,  2012. 

Since  January  2010,  electronic  lobbyist  filings  have  been  available  to  browse  and  search  on  the 
Commission's  web  site.  In  January  2012,  staff  worked  with  Netfile  to  make  the  lobbyist  filings 
available  through  an  Application  Programming  Interface  (API).  The  API  allows  the  public  to 
download  the  contents  of  the  Commission's  lobbyist  filings  database  and  use  the  data  to  build 
their  own  software  applications  and  web  sites.  Commission  staff  has  received  positive  feedback 
about  the  API,  which  has  been  mentioned  in  articles  on  TechCrunch  and  techPresident. 
Information  about  the  API  is  available  on  the  Commission's  web  site. 

7.  Campaign  Consultant  program. 

As  of  Februar}'  21,  2012,  28  campaign  consultants  are  active  and  registered  v^th  the 
Commission.  $19,450  in  registration  fees  and  $3,250  in  late  fines  have  been  collected  so  far 
during  the  201 1-2012  fiscal  year.  The  next  campaign  consuhant  quarterly  report  deadline  is 
Thursday,  March  15,  2012.  Staff  will  mail  and  e-mail  reminder  notices  to  all  active  campaign 
consuhants  two  weeks  before  the  deadline. 

8.  Outreach  and  Education. 

On  Februar\-  28.  2012,  from  6  PM  to  8  PM,  the  Commission  will  work  with  the  City  Attomey's 
Office  to  provide  the  2012  Sunshine  and  Ethics  Training  for  City  officers.  All  City  department 
heads,  commissioners  and  elected  officials  must  receive  periodic  training  on  Sunshine  and  Ethics 
issues.  Each  official  must  complete  a  Sunshine  training  once  every  calendar  year,  by  December 
3 1 .  Under  State  law,  each  official  must  complete  ethics  training  within  one  year  of  taking  office 
and  once  every  two  years  thereafter,  by  no  later  than  two  years  from  the  date  the  official  last 
completed  the  training.  Officials  who  attended  the  last  live  training  on  March  2,  2010  must 
complete  the  training  again  no  later  than  March  1,  2012.  The  training  will  take  place  in  the 
Green  Room,  Veterans  Building,  2"^*  Floor,  on  401  Van  Ness  Avenue  (at  McAlllister  Street). 
Sign-in  begins  at  5:30  PM. 

On  February  18,  2012,  staff  met  with  a  delegation  of  18  representatives  from  municipal 
commissions  for  discipline  inspection  in  China.  The  delegation  is  taking  training  sessions  at  San 
Francisco  State  University  on  the  subject  of  preventing  corruption  in  China. 

On  February  24,  2012,  staff  will  meet  with  representatives  of  the  Nanjing  Women's  Federation, 
who  are  in  the  United  States  to  obtain  a  greater  understanding  of  the  U.S.  system  of  government, 
explore  progressive  and  innovative  techniques  for  campaign  organization,  and  learn  about 
programs  involving  women  participation  in  political  campaigns. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  trainings  arc  upcoming  trainings  scheduled  for  2012: 

One-on-one  SEI  Trainings  for  Filing  OlTiccrs:  February  27  and  28,  and  March  1 
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The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates'  Training 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 

Respectfully  submitted, 


Executive  Director 


S:\ED  Report\2012\2.27.12.doc 
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[DRAFT] 

Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
February  27,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


1.    Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:3 1  PM.  Chairperson  Hur  welcomed  and  introduced  the 
new  Commissioner,  Paul  Renne.  He  stated  that  Commissioner  Renne  is  an  attorney  and  an  appointee  of 
the  District  Attorney. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  and  Paul  A.  Renne, 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director;  Catherine 
Argumedo,  Investigator/Legal  Analyst. 

^  7  / '     OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 
A 

OTHERS  PRESENT:  Jill  Bourne,  Deputy  City  Librarian;  Donna  Marion;  Robert  Selna;  Joe  Boss; 
v^ndrea  Grimes;  David  Pilpei;  and  other  unidentified  members  of  the  public. 

MATERLALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Proposed  Amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  of  the 
San  Francisco  PubHc  Library,  dated  February  22,  2012. 

-  Draft  San  Francisco  Public  Library  and  Commission  SIA. 

-  Documents  relating  to  the  Proposed  Amendments  to  the  San  Francisco  Public  Librar\'  SLA.,  including 
Collection  Development  Policy,  Collection  Development  Plan,  San  Francisco  Public  Librarv'  Collection 
Levels,  Selection  Criteria,  Materials  Budget  Allocation  and  Collection  Priorities,  Exhibitions  Polic\-, 
Exhibition  Guidelines,  Library  Bill  of  Rights,  and  Code  of  Ethics  of  the  American  Librar\'  Association. 

-  Staff  memorandum  re:  Request  for  Waiver  from  Robert  Selna  of  one-year  post-employment  restriction, 
dated  February  22,  2012. 

-  Waiver  Request  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
3.234(a)(2)(b)(l)'s  one  year  restriction  on  communicating  with  City  departments,  from  Robert  Selna, 
dated  February  13,  2012. 

-  Addendum  to  waiver  request  from  Robert  Selna,  dated  February  22,  2012. 

-  Draft  Minutes  of  the  Regular  Meetmg  of  the  San  Francisco  Ethics  Commission  on  January  23,  2012. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  February  27,  20 12. 


n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 


None. 


EQ.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SLA)  for  the  San 
Francisco  Public  Library. 
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Deputy  Director  Ng  stated  that  staff  s  memorandum  included  changes  that  the  Commission  had  suggested 
during  a  previous  meeting.  She  stated  that  Jill  Bourne,  the  Deputy  City  Librarian  was  present  and 
available  to  answer  questions,  if  necessary. 

Commissioner  Studley  asked  about  Item  D  on  page  3  of  staff  s  memorandum,  which  relates  to  exhibits 
booked  into  the  Library.  Ms.  Bourne  stated  that  the  exhibit  envoy  was  one  example  and  that  exhibits  are 
a  small  part  of  the  Library's  overall  operations.  She  stated  that  exhibits  go  through  the  contracts  process 
as  well. 

Chairperson  Hur  asked  whether  any  for-profit  entities  book  exhibits  with  the  Library.  Ms.  Bourne  stated 
that  she  could  not  think  of  any  specific  examples  and  that  the  Librar\'  works  mostly  with  exhibits  that 
move  around  the  country,  like  those  from  the  Smithsonian. 

Commissioner  Studley  asked  whether  Library  staff  is  working  to  provide  training  to  outsiders  or  just  to 
SF  Public  Library.  Ms.  Bourne  stated  that  Library  staff  is  often  called  on  to  provide  training  state-wide. 
Ms.  Bourne  stated  that  the  Library  wanted  its  staff  to  provide  instruction  to  colleagues  and  the 
community. 

Commissioner  Hayon  asked  who  hires  the  training  entities  for  the  Library.  Doima  Marion,  the  Library's 
Human  Resources  Director,  stated  that  the  Library  had  a  training  officer  and  that  office  would  seek  a 
vendor  to  offer  the  specific  type  of  training  sought.  Ms.  Marion  stated  that  the  training  officer  would 
discuss  the  potential  vendor  with  Ms.  Marion. 

Commissioner  Hayon  stated  that  the  Library  has  a  stellar  reputation  and  that  she  would  be  concerned 
about  preventing  Library  staff  from  training  other  institutions. 

Commissioner  Liu  asked  about  the  process  in  choosing  exhibits  and  what,  if  any,  involvement  staff  has 
in  that  process.  Ms.  Bourne  referenced  the  Exhibits  Guidelines  and  Exhibits  Policy,  which  were  included 
in  the  agenda  packet.  She  stated  that  the  Exhibits  Committee  meets  quarterly  and  plan  one  to  two  years  in 
advance. 

Public  Comment: 

David  Pilpel  stated  that  he  supports  adopting  these  changes.  He  requested  that  the  attachments  provided 
with  the  draft  SIA  be  linked  on  final  version. 

Andrea  Grimes,  a  member  of  the  Special  Collections  staff  at  the  Library  stated  that  Library  staff  had  lots 
of  input  into  this  SIA.  She  stated  that  staff  and  administrafion  worked  well  together  on  the  changes  and 
recommendations.  She  stated  that  she  was  happy  that  this  document  would  be  approved. 

Motion  12-02-27-1  (Hayon/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commi-ssion  approve  the  amendments  to  the  San  Francisco  Public  Library  SIA. 

IV.  Consideration  of  request  for  waiver  from  the  one-year  post-employment  ban  under 
Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(2)  and  3.234(b)(1). 

Deputy  Director  Ng  stated  tliat  Robert  Selna.  former  aide  to  Supervisor  Mirkarimi.  had  requested  this 
waiver. 

Robert  Selna  thanked  the  Commission  for  its  review  of  his  request  aiui  provided  background  for  the 
Commissioners.  He  explained  his  current  job  .search  and  staled  thai  public  alTaiis  work  would  be  a 
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natural  fit  for  him.  He  stated  that  he  had  not  held  a  powerful  position  and  that  he  mostly  dealt  \\  ith  other 
legislative  aides  and  lower-level  staff.  He  also  stated  that  he  had  worked  as  an  aide  for  former  Supervisor 
Mirkarimi  for  only  ten  months.  He  stated  that  he  has  been  waiting  for  an  opening  in  a  City  department 
and  that  he  has  been  unemployed  for  two  months.  He  requested  a  broad  waiver  to  the  post-employment 
restriction.  He  then  urged  the  Commission  to  grant  the  waiver  in  order  to  allow  hhn  to  communicate  with 
all  City  departments,  except  for  the  Sheriffs  Department. 

Commissioner  Liu  stated  that  it  was  difficult  since  the  Commission  is  unaware  of  his  anticipated 
communications.  She  asked  if  he  was  seeking  work  relating  to  real  estate  and  land  use  matters.  Mr. 
Selna  stated  that  he  was  seeking  full-time  work  with  the  City  and  any  short-term  work.  He  stated  that  he 
had  a  potential  for  contract  work  for  Fort  Mason  Center,  as  it  is  attempting  to  extend  the  F  line  to  Fort 
Mason.  He  stated  that  this  work  could  involve  outreach  to  the  community,  as  well  as  helping  with  the 
Center's  website  and  generating  positive  media.  He  stated  that  his  work  could  potentially  lead  to 
Recreation  and  Park's  environmental  review,  where  the  Center  could  need  him  to  communicate  with  that 
department.  Commissioner  Liu  stated  that  it  is  all  speculative  and  his  request  seems  premature.  She 
stated  that  if  the  Commission  granted  his  waiver,  then  it  would  appear  that  the  post-employment  ban  does 
not  apply  to  a  legislative  aide  who  only  worked  for  10  months  and  she  was  not  comfortable  with  that 
decision. 

Commissioner  Hayon  agreed  with  Commissioner  Liu.  She  stated  that  Mr.  Selna  had  presented  a  problem 
that  does  not  exist  yet.  She  stated  that  the  legislation  is  not  intended  to  stop  him  or  anyone  from  seeking 
employment.  She  stated  that  he  could  obtain  a  public  affairs  position  and  may  not  necessarily  need  to 
have  contact  with  the  City.  She  stated  that  if  he  were  offered  a  position  and  there  would  be  a  potential 
problem,  then  that  would  be  the  time  for  him  to  return  and  request  a  waiver. 

Commissioner  Renne  asked  whether  the  Commission  had  ever  given  a  blanket  waiver  like  the  one  Mr. 
Selna  has  requested.  Ms.  Ng  stated  that  the  Commission  had  not. 

Mr.  Selna  stated  that  he  has  been  competing  with  many  people  for  a  small  number  of  available  positions 
and  the  limitation  on  his  ability  to  communicate  with  the  City  makes  it  harder  to  compete. 

Commissioner  Studley  stated  that  she  had  worked  under  post-government  employment  bans  herself.  She 
stated  that  the  Commission  could  act  in  a  timely  way  once  Mr.  Selna  comes  forward  with  a  specific  set  of 
circumstances  and  review  a  request  for  a  waiver.  She  stated  that  she  was  not  comfortable  acting  under 
these  circumstances. 

Chairperson  Hur  asked  whether  contract  work  for  Fort  Mason  was  still  viable.  He  stated  that  the 
Commission  was  sympathetic  to  his  situation,  but  that  Mr.  Selna  was  asking  for  something  that  is 
unprecedented.  He  stated  that  his  limited  experience  as  an  aide  would  be  more  persuasive.  Mr.  Selna 
stated  that  he  would  be  happy  to  return  and  submit  another  request,  but  stated  concern  that  the 
Commission  meets  on  a  monthly  basis.  Chairperson  Hur  stated  that  the  Commission  has  scheduled 
special  meetings  for  waivers  in  the  past. 

Public  Comment: 

Joe  Boss  stated  that  he  is  a  San  Francisco  native  and  that  he  provides  strategy  for  businesses  and 
developers,  based  on  his  activism  in  the  Dogpatch  neighborhood.  He  stated  that  he  came  to  the  meeting 
tonight  as  a  character  witness  for  Mr.  Sehia.  He  stated  that  he  always  found  Mr.  Selna  to  be  a  straight- 
forward and  ethical  reporter.  He  also  stated  that  he  is  constantly  accused  of  being  a  lobbyist.  He  stated 
that  Mr.  Selna  is  a  great  asset  to  the  City. 


3 


DR.A.FT  -  Minutes  of  Februar>-  27,  2012  Meeting 


David  Pilpel  stated  that  the  issue  is  premature  and  that  the  Commission  is  unable  to  evaluate  based  on  this 
specific  request.  e\  en  for  Fort  Mason.  He  stated  that  the  criteria  have  not  been  met  and  that  the 
Commission  should  not  grant  the  broad  waiver.  He  also  suggested  that  when  an  individual  is  leaving  City 
employment  for  another  compensated  position,  that  individual  should  pay  a  fee  for  the  deliberation  of  a 
waiver  request. 

Chairperson  Hur  stated  that  a  waiver  would  be  forthcoming  if  Mr.  Selna  returned  w  ith  more  facts 
regarding  a  position. 

The  Commission  took  no  action. 

Commissioner  Studley  asked  staff  how  City  employees  are  advised  of  Ethics  rules  that  apply  to  their 
positions,  when  hired  or  prior  to  hiring.  Ms.  Ng  stated  that  all  employees  are  issued  an  employee 
handbook,  which  references  the  Commission,  SIAs,  and  conflict  of  interest  laws.  She  stated  that  the 
handbook  does  not  summarize  every  rule,  but  that  every  employee  is  advised  to  contact  Commission  staff 
with  any  questions.  She  also  stated  that  all  of  this  information  is  posted  on  the  Commission's  website. 
Commissioner  Studley  suggested  referencing  this  restriction  in  the  offer  letter. 

V.  Election  of  Chair  and  Vice-Chair. 

Commissioner  Hayon  nominated  Chairperson  Hur  for  a  second  term  as  Chair  of  the  Ethics  Commission. 

Public  Comment: 
None. 

Commissioner  Liu  noted  a  "thumbs  up"  from  David  Pilpel. 

The  Commission  voted  and  elected  (5-0)  Chairperson  Hur  to  serve  as  Chair  of  the  Ethics 
Commission  for  the  coming  year. 

Commissioner  Liu  nominated  Commissioner  Studley  for  a  second  term  as  Vice-Chair  of  the  Ethics 
Commission. 

Public  Comment: 

David  Pilpel  stated  that  he  agreed  with  the  nominations,  but  also  stated  that  the  public  expects  some  level 
of  rotation. 

The  Commission  voted  and  elected  (5-0)  Vice-Chairperson  Studley  to  serve  as  Vice-Chair  of  the 
Ethics  Commission  for  the  coming  year. 

VI.  Minutes  of  the  Commission's  regular  meeting  of  January  23,  2012. 

Ms.  Ng  noted  that  Hillary  Ronen  was  misspelled. 
Public  Comment: 

David  Pilpel  noted  that  on  the  middle  of  page  3,  the  minutes  should  read  "Public  Library"  instead  of 
"Library."  He  also  stated  that  the  reference  to  DCA  Shen  should  be  spelled  out  on  tlie  top  of  page  4. 

Motion  12-02-27-2  (Ilayon/Studlcy):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
commission  approve  the  minutes  of  the  Ethics  Commission's  regular  meeting  of  Januai7  23,  2012, 
as  aincndc'd. 
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DRAFT  -  Minutes  of  February  27,  2012  Meeting 


VII.     Executive  Director's  Report. 

Executive  Director  St.  Croix  left  the  meeting  due  to  illness. 
Public  Comment: 

David  Pilpel  pointed  out  typographical  errors  on  page  3,  where  the  year  should  be  listed  as  "2012"  and 
not  "201 1 ."  He  also  stated  that  two  current  College  Board  members  should  not  be  on  the  BDR  list. 

Commissioner  Studley  asked  about  the  joint  meeting  with  the  Sunshine  Ordinance  Task  Force. 
Chairperson  Hur  stated  there  had  been  a  tentative  date  of  February  24,  where  all  Commissioners  could 
attend,  but  that  the  Task  Force  had  a  staffing  issue  and  could  not  attend  the  meeting.  He  stated  that  the 
meeting  looks  likely  to  occur  in  April,  which  is  later  than  any  of  the  Commissioners  wanted.  He  stated 
that  the  Commission  wanted  as  much  participation  as  possible. 

Vm.    Items  for  future  meetings. 

Public  Comment: 

David  Pilpel  stated  that  he  was  aware  of  a  recent  complaint  and  a  response  letter  that  was  shown  to  him 
by  a  complainant.  He  stated  that  it  was  worth  having  a  discussion  regarding  the  post-employment  waiver 
and  the  interpretation  of  "personally  and  substantially"  involved. 

IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within  the 

jurisdiction  of  the  Ethics  Commission. 

None. 

X.  Adjournment. 

Chairperson  Hur  welcomed  Commissioner  Renne. 

Public  Comment: 
None. 

The  meeting  was  adjourned  at  7:08  PM. 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
February  27,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 

1.    Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:3 1  PM.  Chairperson  Hur  welcomed  and  introduced  the 
new  Commissioner,  Paul  Renne.  He  stated  that  Commissioner  Renne  is  an  attorney  and  an  appointee  of 
the  District  Attorney. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  and  Paul  A.  Renne, 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deput>'  Executive  Director;  Catherine 
^  ^  Argumedo,  Investigator/Legal  Analyst. 

^  OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney  (DCA). 

i  -  '     OTHERS  PRESENT:  Jill  Bourne,  Deputy  City  Librarian;  Donna  Marion;  Robert  Selna;  Joe  Boss; 
Andrea  Grimes;  David  Pilpel;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Proposed  Amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  of  the 
San  Francisco  Public  Library,  dated  February  22,  2012. 

-  Draft  San  Francisco  Public  Library  and  Commission  SIA. 

-  Documents  relating  to  the  Proposed  Amendments  to  the  San  Francisco  Public  Librar\  SIA.  including 
Collection  Development  Policy,  Collection  Development  Plan,  San  Francisco  Public  Librar\  Collection 
Levels,  Selection  Criteria,  Materials  Budget  Allocation  and  Collection  Priorities.  Exhibitions  Polic\ . 
Exhibition  Guidelines,  Library  Bill  of  Rights,  and  Code  of  Ethics  of  the  American  Librar>  .Association. 

-  Staff  memorandum  re:  Request  for  Waiver  from  Robert  Selna  of  one-year  post-employment  restriction, 
dated  February  22,  2012. 

-  Waiver  Request  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
3.234(a)(2)(b)(l)'s  one  year  restriction  on  communicating  with  City  departments,  from  Robert  Selna. 
dated  February  13,  2012. 

-  Addendum  to  waiver  request  from  Robert  Selna,  dated  February  22,  2012. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  Januan.  23.  20 1 2. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  Februan.  27.  20 12. 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 

None. 

in.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  for  the  San 
Francisco  Public  Library. 
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Deput>  Director  Ng  stated  tliat  staffs  meniorandimi  included  changes  that  the  Commission  had  suggested 
during  a  pre\  ious  nicciiiiLi.  She  staled  tliat  Jill  Bourne,  the  Deputy  Cit>  Librarian  was  present  and 
a\ailable  to  answer  questions,  if  neeessar\ . 

Coniniissioner  Studies  asked  about  Item  D  on  page  3  of  staff  s  memorandum,  which  relates  to  exhibits 
booked  into  the  1  ihrar\ .  Ms.  Bourne  stated  thai  the  exhibit  envoy  was  one  example  and  that  exhibits  are 
a  small  part  of  the  1  ihrar\  "s  o\  erall  operations.  She  stated  that  exhibits  go  through  the  contracts  process 
as  well. 

Chairperson  Hur  asked  w  hether  any  for-profit  entities  book  exhibits  with  the  Librarv .  Ms.  Bourne  stated 
that  she  could  not  think  of  an\  specific  examples  and  that  the  Library  works  mostly  w  ith  exhibits  that 
mo\e  around  the  eountiy.  like  those  from  the  Smithsonian. 

Commissioner  Studies  asked  w  hether  Librarv  staff  provides  training  through  outside  agencies  to  SF 
Public  Librarv  staff  Ms.  Bourne  stated  that  Librarv  staff  is  often  called  on  to  provide  training  state-wide. 
Ms.  Bourne  stated  that  the  Library'  wanted  its  staff  to  provide  instruction  to  colleagues  and  the 
communitv . 

Commissioner  Hayon  asked  who  hires  the  training  entities  for  the  Library.  Donna  Marion,  the  Library's 
Human  Resources  Director,  stated  that  the  Librarv  had  a  training  officer  and  that  office  would  seek  a 
\  endor  to  offer  the  specific  tvpe  of  training  sought.  Ms.  Marion  stated  that  the  training  officer  w  ould 
discuss  the  potential  vendor  with  Ms.  Marion. 

Commissioner  Hayon  stated  that  the  Librarv  has  a  stellar  reputation  and  that  she  would  be  concerned 
about  preventing  Library  staff  from  training  other  institutions. 

Commissioner  Liu  asked  about  the  process  in  choosing  exhibits  and  what,  if  any.  involvement  staff  has 
in  that  process.  Ms.  Bourne  referenced  the  Exhibits  Guidelines  and  Exhibits  Policy,  which  were  included 
in  the  agenda  packet.  She  stated  that  the  Exhibits  Committee  meets  quarterly  and  plan  one  to  two  years  in 
advance. 

Public  Comment: 

Da\  id  Pilpel  stated  that  he  supports  adopting  these  changes.  He  requested  that  the  attachments  provided 
w  ith  the  draft  SIA  be  linked  on  final  version. 

.Andrea  Grimes,  a  member  of  the  Special  Collections  staff  at  the  Library  stated  that  Library  staff  had  lots 
of  input  into  this  SIA.  She  stated  that  staff  and  administration  worked  well  together  on  the  changes  and 
recommendations.  She  stated  that  she  was  happy  that  this  document  would  be  approved. 

Motion  12-02-27-1  (Hayon/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  approve  the  amendments  to  the  San  Francisco  Public  Library  SIA. 

IV.  Consideration  of  request  for  waiver  from  the  one-year  post-employment  ban  under 
C  ampaign  and  CJovernmental  Conduct  Code  sections  3.234(a)(2)  and  3.234(b)(1). 

I)epul\  I)ircct(^r  Ng  stated  that  Riihert  Selna.  former  aide  to  Supervisor  Mirkarimi.  had  requested  this 
w  aiver. 

Robert  Selna  thanked  the  (  onunission  for  its  re\  lew  of  ills  request  and  provided  background  for  the 
Commissioners  I  le  cxplaiiieii  liis  eurreiit  job  search  and  stated  that  publie  affairs  work  would  be  a 
natural  lit       hnn.  lie  staled  lhal  he  had  not  held  a  powerful  position  and  that  he  mosll\  dealt  with  other 
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legislative  aides  and  lower-level  staff.  He  also  stated  that  he  had  worked  as  an  aide  for  former  Superv  isor 
Mirkarimi  for  only  ten  months.  He  stated  that  he  has  been  waiting  for  an  opening  in  a  City  department 
and  that  he  has  been  unemployed  for  two  months.  He  requested  a  broad  waiver  to  the  post-emplo\  ment 
restriction.  He  then  urged  the  Commission  to  grant  the  waiver  in  order  to  allow  him  to  communicate  with 
all  City  departments,  except  for  the  Sheriffs  Department. 

Commissioner  Liu  stated  that  it  was  difficult  since  the  Commission  is  unaware  of  his  anticipated 
communications.  She  asked  if  he  was  seeking  work  relating  to  real  estate  and  land  use  matters.  Mr. 
Selna  stated  that  he  was  seeking  full-time  work  with  the  City  and  any  short-term  work.  He  stated  that  he 
had  a  potential  for  contract  work  for  Fort  Mason  Center,  as  it  is  attempting  to  extend  the  F  line  to  Fort 
Mason.  He  stated  that  this  work  could  involve  outreach  to  the  communit\'.  as  well  as  helping  with  the 
Center's  website  and  generating  positive  media.  He  stated  that  his  work  could  potentially  lead  to 
Recreation  and  Park's  environmental  review,  where  the  Center  could  need  him  to  communicate  with  that 
department.  Commissioner  Liu  stated  that  it  is  all  speculative  and  his  request  seems  premature.  She 
stated  that  if  the  Commission  granted  his  waiver,  then  it  would  appear  that  the  post-employment  ban  does 
not  apply  to  a  legislative  aide  who  only  worked  for  10  months  and  she  was  not  comfortable  with  that 
decision. 

Commissioner  Hayon  agreed  with  Commissioner  Liu.  She  stated  that  Mr.  Selna  had  presented  a  problem 
that  does  not  exist  yet.  She  stated  that  the  legislation  is  not  intended  to  stop  him  or  anyone  from  seeking 
employment.  She  stated  that  he  could  obtain  a  public  affairs  position  and  may  not  necessarily  need  to 
have  contact  with  the  City.  She  stated  that  if  he  were  offered  a  position  and  there  would  be  a  potential 
problem,  then  that  would  be  the  time  for  him  to  return  and  request  a  waiver. 

Commissioner  Renne  asked  whether  the  Commission  had  ever  given  a  blanket  waiver  like  the  one  Mr. 
Selna  has  requested.  Ms.  Ng  stated  that  the  Commission  had  not. 

Mr.  Selna  stated  that  he  has  been  competing  with  many  people  for  a  small  number  of  available  positions 
and  the  limitation  on  his  ability  to  communicate  with  the  City  makes  it  harder  to  compete. 

Commissioner  Studley  stated  that  she  had  worked  under  post-government  employment  bans  herself.  She 
stated  that  the  Commission  could  act  in  a  timely  way  once  Mr.  Selna  comes  forward  with  a  specific  set  of 
circumstances  and  review  a  request  for  a  waiver.  She  stated  that  she  was  not  comfortable  acting  under 
these  circumstances. 

Chairperson  Hur  asked  whether  contract  work  for  Fort  Mason  was  still  viable.  He  stated  that  the 
Commission  was  sympathetic  to  his  situation,  but  that  Mr.  Selna  was  asking  for  something  that  is 
unprecedented.  He  stated  that  his  limited  experience  as  an  aide  would  be  more  persuasive.  Mr.  Selna 
stated  that  he  would  be  happy  to  return  and  submit  another  request,  but  stated  concern  that  the 
Commission  meets  on  a  monthly  basis.  Chairperson  Hur  stated  that  the  Commission  has  scheduled 
special  meetings  for  waivers  in  the  past. 

Public  Comment: 

Joe  Boss  stated  that  he  is  a  San  Francisco  native  and  that  he  provides  strateg\-  for  businesses  and 
developers,  based  on  his  activism  in  the  Dogpatch  neighborhood.  He  stated  that  he  came  to  the  meeting 
tonight  as  a  character  witness  for  Mr.  Selna.  He  stated  that  he  always  found  Mr.  Selna  to  be  a  straight- 
forward and  ethical  reporter.  He  also  stated  that  he  is  constantly  accused  of  being  a  lobby  ist.  He  stated 
that  Mr.  Selna  is  a  great  asset  to  the  City. 

David  Pilpel  stated  that  the  issue  is  premature  and  that  the  Commission  is  unable  to  evaluate  based  on  this 
specific  request,  even  for  Fort  Mason.  He  stated  that  the  criteria  have  not  been  met  and  that  the 
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Commission  should  not  grant  the  broad  waiver.  He  also  suggested  that  when  an  individual  is  leaving  Cit> 
emploN  ment  for  another  compensated  position,  that  individual  should  pay  a  fee  for  the  deliberation  of  a 
uai\ cr  request. 

Chairperson  1  hii  staled  that  a  \\ai\er  uould  be  foilheoniing  if  Mr.  Selna  returned  with  more  facts 
reuardinsj;  a  poMtioii. 

I  hc  Coinniissiou  look  no  action. 

Cominissiouer  Studies  asked  staff  how  Cit\  emplov  ees  are  advised  of  Ethics  rules  that  appl>  to  their 
positions,  when  hired  or  prior  to  hiring.  Ms.  Ng  stated  that  all  employees  are  issued  an  employee 
handbook,  which  references  the  Commission,  SI  As.  and  conflict  of  interest  laws.  She  stated  that  the 
handbook  does  not  summarize  ever\'  rule,  but  that  ever>'  employee  is  advised  to  contact  Commission  staff 
w  ith  any  questions.  She  also  stated  that  all  of  this  information  is  posted  on  the  Commission's  website. 
Commissioner  Studley  suggested  referencing  this  restriction  in  the  offer  letter. 

V.  Election  of  Chair  and  Vice-Chair. 

Commissioner  Havon  nominated  Chairperson  Hur  for  a  second  term  as  Chair  of  the  Ethics  Commission. 

Public  Comment: 
None. 

Commissioner  Liu  noted  a  "thumbs  up"  from  David  Pilpel. 

The  Commission  voted  and  elected  (5-0)  Chairperson  Hur  to  serve  as  Chair  of  the  Ethics 
Commission  for  the  coming  year. 

Commissioner  Liu  nominated  Commissioner  Studley  for  a  second  term  as  Vice-Chair  of  the  Ethics 
Commission. 

Public  Comment: 

David  Pilpel  stated  that  he  agreed  with  the  nominations,  but  also  stated  that  the  public  expects  some  le\  el 
of  rotation. 

The  Commission  voted  and  elected  (5-0)  Vice-Chairperson  Studley  to  serve  as  Vice-Chair  of  the 
Ethics  Commission  for  the  coming  year. 

VI.  Minutes  of  the  Commission's  regular  meeting  of  January  23,  2012. 

Ms.  Ng  noted  that  1  lillar\  Ronen  was  misspelled. 
Public  Comment: 

David  Pilpel  noted  tiiai  on  the  middle  of  page  3.  the  minutes  should  read  "Public  I  ihraiy"  instead  of 
"I  ibrar\ I  le  also  stated  tliat  the  reference  to  DCA  Sheii  should  be  spelled  out  on  the  top  of  page  4. 

Motion  12-02-27-2  (Ma>on/S(udlcy):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 

(  otnniission  a|)pr()\c'  (he  minutes  of  the  Ethics  Commission's  regular  meeting  of  January  23,  2012, 

as  amended. 

\  II.      1  \ccuti\c  Director's  Report. 
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Executive  Director  St.  Croix  left  the  meeting  due  to  illness. 
Public  Comment: 

David  Pilpel  pointed  out  typographical  errors  on  page  3,  where  the  year  should  be  listed  as  "20 1 2"  and 
not  "201 1."  He  also  noted  that  two  current  College  Board  members  remain  on  the  BDR  list. 

Commissioner  Studley  asked  about  the  joint  meeting  with  the  Sunshine  Ordinance  Task  Force. 
Chairperson  Hur  stated  there  had  been  a  tentative  date  of  February  24,  where  all  Commissioners  could 
attend,  but  that  the  Task  Force  had  a  staffing  issue  and  could  not  attend  the  meeting.  He  stated  that  the 
meeting  looks  likely  to  occur  in  April,  which  is  later  than  any  of  the  Commissioners  wanted.  He  stated 
that  the  Commission  wanted  as  much  participation  as  possible. 

Vm.    Items  for  future  meetings. 

Public  Comment: 

David  Pilpel  stated  that  he  was  aware  of  a  recent  complaint  and  a  response  letter  that  was  shown  to  him 
by  a  complainant.  He  stated  that  it  was  worth  having  a  discussion  regarding  the  post-employment  waiver 
and  the  interpretation  of  "personally  and  substantially"  involved. 

IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within  the 

jurisdiction  of  the  Ethics  Commission. 

None. 

X.  Adjournment. 

Chairperson  Hur  welcomed  Commissioner  Renne. 

Public  Comment: 
None. 


The  meeting  was  adjourned  at  7:08  PM. 


Ethics  Commission 
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SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  MEETING 
March  9,  2012  8:30  A.M. 
and  AGENDA 
Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

Call  to  order  and  roll  call. 
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Consideration  of  amendments  to  legislation  to  amend  the  Campaign  Finance  Reform 
Ordinance  ("CFRO"),  San  Francisco  Campaign  and  Governmental  Conduct  Code 
section  1.100  et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the 
Board  of  Supervisors  and  Mayor.  At  its  January  23,  2012  meeting  the  Commission 
approved  legislation  sponsored  by  Supervisor  Jane  Kim  to  change  the  qualification 
thresholds  for  eligibility  of  candidates  to  receive  public  funds,  increase  the  amount 
of  available  public  funds,  change  the  formula  for  matching  public  funds,  delay  the 
disbursement  date  for  public  funds,  increase  the  expenditure  ceilings,  and  retain 
adjustable  expenditure  ceilings  but  eliminate  additional  matching  funds  above  a 
candidate's  initial  ceiling,  as  well  as  other  amendments.  On  February  28,  2012,  the 
Board  of  Supervisors  approved  several  amendments  to  the  legislation  -  notably 
changing  the  way  the  Election  Campaign  Fund  is  financed,  the  amount  of  the  initial 
individual  expenditure  ceiling  for  Mayoral  candidates  and  the  amount  of  public 
funds  available  to  Mayoral  candidates.  A  staff  memo  on  the  amendments,  as  well  as 
the  draft  legislation,  will  be  available  at  the  Commission  office  and  on  its  website. 
(Discussion  and  possible  action.) 


nr.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conduaed 
before  the  people  and  that  City  operations  are  open  to  the  people's  revieiv.  For  more  information  on  your  rights  under  the  Sunshine 
Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance  Task 
Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by  fax  at  415  554 
7854;  or  by  email  at  sotf(a)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy  from 
Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet,  http:/AvwM>.sfsov.ors/sunshine/ 
If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
pacliet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco, 
during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 


SF  Ethics  Commission  Agenda  -  March  9,  2012  special  meeting 

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Fraru  i\Cii  Lobbyist  Ordinance  /SF  Campaign  &  Governmental  Conduct  Code  §  2.100}  to  register  and  report  lobbying  activity.  For 
more  infonruiriiin  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  I  an  .\'ess  .Avenue,  Suite  220,  San 
Frjiu  is.  o.  (1  'i-ilu::  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  H-H'M.sfsov.oro/ethics 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


Date: 


March  5,  2012 


MENNE  S.  STUDLEY 

Vice-Chairperson 


Beverly  Ha  YON 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


Re: 


To: 


From: 


Members,  Ethics  Commission  >. 

John  St.  Croix,  Executive  Director  /^L---'"'^^^ 
By:      Mabel  Ng,  Deputy  Executive  Director 

Amendments  to  legislation  regarding  public  financing  programs 


Paula.  Renne  At  its  February  28,  2012  meeting,  the  Board  of  Supervisors  ("Board"),  by  votes  of  8-3 

Commissioner  ^nd  11-0,  approved  amendments  to  legislation  introduced  by  Supervisors  Kim, 

John  St  Crok  Campos,  Mar  and  Avalos  ("Kim  legislation")  and  that  was  unanimously  approved  by 

xecutive Director  the  Ethics  Commission  ("Commission")  at  its  January  23,  2012  meeting.  Because  the 


amendments  made  substantive  changes  to  the  legislation  that  was  approved  by  the 
Commission,  they  have  been  returned  to  the  Commission  for  its  consideration.  If 
passed  by  the  Commission  by  at  least  a  4/5  vote,  they  will  return  to  the  Board's  Rules 
Committee  for  consideration.  If  the  legislation,  as  amended,  passes  out  of  Rules,  it  will 
appear  before  the  Board  of  Supervisors  where  it  must  pass  by  a  2/3  vote  of  all  the 
members.  See  San  Francisco  Campaign  and  Governmental  Conduct  Code  ("C&GC 
Code")  §  1.103. 

As  you  recall,  in  general,  the  Kim  legislation  would  amend  the  Campaign  Finance 
Reform  Ordinance  ("CFRO"),  C&GC  Code  section  1 . 1 00  et  seq.,  by 

•  increasing  the  qualification  thresholds  that  a  candidate  must  meet  in  order  to  be 
certified  for  public  funds, 

•  delaying  the  disbursement  date  of  public  funds  until  approximately  mid- June  in 
advance  of  a  November  election, 

•  changing  the  matching  public  funds  formula,  and 

•  starting  the  individual  expenditure  ceilings  at  $250,000  for  Board  of 
Supervisors  candidates  and  $1,750,000  for  Mayoral  candidates. 

Except  for  changes  to  the  Mayoral  program,  the  amendments,  introduced  at  the  Board 
by  Supervisors  Kim  and  Scott  Wiener,  would  retain  these  changes,  in  addition  to 
making  the  following  changes  related  to  budgeting  of  the  Election  Campaign  Fund 
("Fund"): 

•  Change  the  way  funds  are  appropriated  to  the  Fund  so  that  instead  of 
appropriating  $2.75  per  City  resident  each  fiscal  year  to  the  Fund,  the  Board 
will  appropriate  funds  such  that  the  total  amount  in  the  Fund  is  at  least  S4 
million  at  the  beginning  of  a  fiscal  year  when  there  is  an  election  for  the  Board 
of  Supervisors,  and  at  least  $5  million  at  the  beginning  of  a  fiscal  year  when 

25  VanNess  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3100«  Fax  (415)  252-3112 
E-Mail  Address:  ethics.comrQission@sfgov.org  Web  site:  http://vvww.sfethics.org 


there  is  an  election  for  Mayor.  See  draft  changes  to  section  1 .138(b)  on  the  draft 
amendments  at  page  2,  line  21  through  page  3,  line  9. 

•  Cap  the  amount  of  ftinds  in  the  Fund  at  $7  million  instead  of  $13.5  million.  See  draft 
changes  on  page  3,  lines  10-13. 

•  Delete  language  that  provides  for  additional  funds  to  the  Fund  should  the  office  of  Mayor 
or  Board  become  vacant  and  special  elections  are  necessary  to  fill  the  vacancy.  See  draft 
changes  on  page  3,  line  19  -  page  4,  line  4. 

•  hicorporate  the  provisions  section  1.154  into  section  1.138(b).  Under  these  changes,  by 
August  1 ,  the  Executive  Director  must  notify  the  Commission  and  the  Board  if  less  than 
$5  milhon  exists  in  the  Fund  in  an  election  year  for  Mayor,  and  the  Commission  may 
request  a  supplemental  appropriation  so  that  at  least  $5  million  exists  in  the  Fund  to  fund 
the  upcoming  election.  During  an  election  year  for  the  Board,  by  August  1 ,  the  Executive 
Director  must  notify  the  Commission  and  the  Board  if  less  than  $4  million  exists  in  the 
Fund  and  the  Commission  may  seek  a  supplemental  appropriation  so  that  at  least  $4 
million  exists  in  the  Fimd  to  fund  the  upcoming  election.  See  draft  changes  on  page  4, 
lines  5-22  and  pages  16,  line  6  through  page  17,  line  5. 

In  addition  to  these  amendments  regarding  appropriations  to  the  Fund,  the  proposed  amendments 
also  lower  the  initial  individual  expenditure  ceiling  ("lEC")  for  Mayoral  candidates  from 
$1,750,000  to  its  current  ceiling  of  $1,475,000.  See  draft  change  to  sections  1.140(c)(4)  on  page 
7,  line  15;  and  section  1.143(a)  on  page  8,  line  17. 

Corresponding  changes  are  made  to  the  matching  formula  for  Mayoral  candidates  under  section 
1 .144(c)(3)  so  that  the  final  amount  of  funds  that  may  be  matched  on  a  1-1  basis  is  reduced  from 
$162,500  to  $25,000  for  non-incumbent  Mayoral  candidates  and  from  $150,000  to  $12,500  for 
incumbent  Mayoral  candidates.  See  draft  changes  on  page  12,  lines  9-14.  In  addition,  the 
amount  of  public  funds  available  to  Mayoral  candidates  is  reduced  from  $1,1 12,500  for  non- 
incumbents  to  $975,000;  and  for  incumbent  candidates  from  $1,100,000  to  $962,500.  See  draft 
changes  on  page  12,  lines  15-18. 

Discussion 

1.        Funding  the  Election  Campaign  Fund: 

Staff  does  not  oppose  the  proposed  changes  to  the  ftinding  mechanism  and  capping  amount  of 
the  Fund.  Currently,  there  is  approximately  $7.7  million  in  the  Fund.  Staff  projects  that 
approximately  $408,000  will  be  needed  for  the  Board  of  Supervisors  election  in  November  2012. 
The  following  chart  shows  past  disbursements  and  appropriations  to  the  Fund.  Based  on  this 
history,  staff  believes  that  the  new  formulas  would  provide  sufficient  funds  for  the  public 
financing  program. 
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Fiscal 
Year 

07-08 

08-09 

09-10 

10-11 

11-12 

11-12 

disburse  - 
ments 

$351,995 
(2008 
Board 
election) 

$971,350 
(2008 
Board 
election) 

$460,140 
(2010 
Board 
election) 

$3,704,272 
($1,017,573 
for  2010 
Board  election 
and 

$2,686,699 
for  2011 
Mayoral 
election) 

$2,009,692 
(2011 
Mayoral 
election) 

$408,000 
(projected 
for  2012 
Board 
election) 

appro- 
priations 

$1,358,747 

$1,823,250 

$3,212,056 

$3,776,494 

(includes  $500k 
restored  &$  1.3  m 
supplemental) 

$6,091,332 

Election  Campaign  Fund  Balance  as  of  the  End  of  Each  Fiscal  Year 

date 

June  30,  2008 

June  30,  2009 

June  30,  2010 

June  30,  2011 

Feb.  22,  2011 

amount 

$2,159,781 

$757,224 

$3,514,331 

$3,616,217 

$7,698,765 

However,  staff  does  propose  two  minor  clarifications  with  respect  to  the  amendments.  On  page 
3,  lines  6  and  9,  staff  proposes  that  the  words  "at  leasf  be  added  before  "$5  million"  and  "$4 
million."  Staff  believes  that  the  intent  of  the  drafters  is  that  at  least  $5  million  or  $4  million  are 
available  in  the  Fund  on  the  first  day  of  the  fiscal  year  in  which  a  Mayoral  or  Supervisorial 
election  occurs,  respectively.  The  amount  of  money  in  the  Fund  would  still  never  exceed  $7 
million. 


Decision  Point  1: 

Shall  the  Commission  insert  the  words  "at  least"  before  "$5  million  and  "$4  million"  as  they 
appear  on  page  3,  lines  6  and  9,  respectively,  of  the  draft  amendments? 


2.        Proposed  changes  to  the  Mayoral  public  financing  program: 

Staff  does  not  oppose  the  amendments  to  the  Mayoral  pubic  financing  program.  The  historv-  of 
the  public  financing  program  supports  increasing  in  the  availability  of  public  funds  for  Board 
candidates  from  $89,000  to  $155,000,  and  increasing  the  initial  lEC  for  Board  candidates  from 
$143,000  to  $250,000.^  But  the  City  has  only  experienced  one  cycle  of  the  Mayoral  public 
fmancing  program  -  and  during  201 1,  no  candidate  reached  the  $900,000  amount  in  available 
public  funds.  Thus,  maintaining  the  current  lEC  at  $1,475,000  is  likely  to  result  in  adequate 
funds  for  viable,  publicly  financed  Mayoral  candidates.  Moreover,  under  the  current  version  of 
this  legislation,  publicly  fmanced  Mayoral  candidates  would  have  access  to  a  slightly  higher 
initial  amount  of  public  funds  -  $975,000  for  non-mcumbents  and  $962,500  for  incumbents, 
instead  of  $900,000.  Li  addition,  an  lEC  of  $1,475,000  more  closely  tracks  the  average  of 
$1,337,797  that  was  spent  by  the  five  highest  spendhig  Mayoral  candidates  in  201 1 .  Because 
lECs  remain  in  the  legislation  -  instead  of  switching  to  hard  spending  caps  -  Mayoral  candidates 
would  be  able  to  fundraise  for  additional  private  funds  if  the  EEC  is  adjusted  upwards  in  response 
to  opposition  spending. 
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If  enacted,  the  proposed  schemes  for  Supervisorial  and  Mayoral  candidates  would  look  like  this: 


Proposed  Scheme  for  Board  of  Superv  isors  Candidates 
(Individual  Expenditure  Ceiling  Set  at  S250,000) 


Private  Funds 
Raised  by  Non- 
Incumbents 

Matching  Public 
Funds 

Private  Funds  Raised 
by  Incumbents 

Matching  Public 
Funds 

Initial 

$10,000 

$20,000 

$15,000 

$20,000 

1:2 

$50,000 

$100,000 

$50,000 

$100,000 

1:1 

$35,000 

$35,000 

$32,500 

$32,500 

Total 

$95,000 

$155,000 

$97,500 

$152,500 

Total  Public 
and  Private 
Funds 

$250,000 

$250,000 

Proposed  Scheme  for  Mayoral  Candidates 
(Individual  Expenditure  Ceiling  Set  at  $1,475,000) 


Private  Funds 
Raised  by  Non- 
Incumbents 

Matching  Public 
Funds 

Private  Funds  Raised 
by  Incumbents 

Matching  Public 
Funds 

Initial 

$50,000 

$100,000 

$75,000 

$100,000 

1:2 

$425,000 

$850,000 

$425,000 

$850,000 

1:1 

$25,000 

$25,000 

$12,500 

$12,500 

Total 

$500,000 

$975,000 

$512,500 

$962,500 

Total  Public 
and  Private 
Funds 

$1,475,000 

$1,475,000 

3.        Possible  savings  from  the  changes  to  the  public  financing  programs 

A  number  of  Supervisors  asked  staff  to  analyze  whether  monetary  savings  could  be  expected 
from  the  proposed  changes  to  the  public  financing  program.  Staff  s  analysis  of  the 
disbursements  for  publicly  financed  Mayoral  candidates  in  the  November  201 1  election  and  for 
successful  pubHcly  financed  Supervisorial  candidates  in  2008  and  2010  is  reflected  in  the 
following  charts.  While  the  average  amount  of  funds  disbursed  per  candidate  in  the  Mayoral 
program  would  decrease,  two  candidates  would  have  received  more  funds  under  the  new 
formula.  In  the  Supervisorial  program,  all  current  publicly  financed  incumbents  would  receive 
more  funds  under  the  proposed  scheme.  However,  because  of  the  change  in  qualifying 
threshold.s.  many  other  candidates  who  qualified  for  public  funds  under  the  existing  scheme  may 
not  have  qualified  under  the  new  scheme.  Because  of  time  constraints,  staff  did  not  perform  an 
analysis  of  all  candidates  who  participated  in  the  program  to  determine  who  would  or  would  not 
have  qualified  and  how  much  each  certified  candidate  would  have  received  under  the  new 
formula. 
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Csndidsts 

Amount  Deemed 
to  be  Qualifying  or 
Matching 

Number  of 
Contributions 

Qualifying  or 

Actual 
Disbursement 

Disbursement 
Scheme 

Dennis  Herrera 

$395,690 

1,929 

$720,690 

$791,380 

David  Chiu 

$247,050 

1,396 

$572,050 

$494,100 

Bevan  Dufty 

$357,108 

2,800 

$682,108 

$714,216 

IVIichela  Alioto-Pier 

$163,875 

838 

$488,875 

$327,750 

Leiand  Yee 

$214,015 

1,257 

$539,014 

$428,030 

Joanna  Rees 

$167,480 

850 

$492,480 

$334,960 

John  Avalos 

$136,479 

1,700 

$461,479 

$272,958 

Tony  Hall 

$119,514 

780 

$428,056 

$239  028 

Phil  Ting 

$90,641 

630 

$312,564 

$181,282 

Total 

$4,697,316 

$3,783,704 

Difference 

-$913,612 

Conclusion:  Actual  total  disbursements  were  $913,612  more  than  they  would  have  been  under  the 
proposed  scheme. 


Caveats:  1)  Under  the  proposed  scheme,  a  candidate  must  demonstrate  qualifying  contributions 
from  500,  not  250  residents  of  S.F.,  by  the  70th  day  before  the  election.  This  analysis  is  based  on  the 
fact  that  all  of  the  candidates  listed  above  received  at  least  250  contributions  that  were  either 
qualifying  or  matching.  However,  an  analysis  has  not  been  performed  of  whether  each  candidate  had 
"at  least  250  qualifying  contributions  before  the  70th  day  before  the  election.  2)  The  figures  used  for^ 
the  "number  of  contributions  deemed  to  be  qualifying  or  matching"  are  approximate,  not  exact 
figures  (however,  these  figures  are  very  close  to  actual  figures.) 
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Candidate 

Amount  Deemed 
to  be  Qualifying 
or  Matching 

Number  of 
Contributions 
Deemed  to  be 
Qualifying  or 

Matching 

Actual 
Disbursement 

Disbursement 
Under  Proposed 
Scheme 

Eric  Mar 

$59,349 

479 

$94,349 

$118,698 

David  Chiu 

$88,445 

542 

$123,445 

$148,445 

Jane  Kim 

$55,867 

310 

$90,817 

$111,734 

Scott  Wiener 

$102,882 

557 

$140,572 

$155,000 

David  Campos 

$43,331 

294 

$73,331 

$86,662 

Malia  Cohen 

$44,616 

300 

$79,666 

$89,232 

John  Avalos 

$52,720 

522 

$87,720 

$105,440 

Total 

$689,900 

$815,211 

Difference: 

$125,311 

Conclusion:  Under  the  proposed  scheme,  the  above-referenced  candidates  would  have  received  a 
combined  total  of  $125,311  more  than  they  received  under  the  actual  scheme  that  was  in  place  in 
2008  and  2010. 


Caveats:  1)  Under  the  proposed  scheme,  a  candidate  must  demonstrate  qualifying  contributions 
from  100,  not  75  residents  of  S.F.,  by  the  70th  day  before  the  election.  This  analysis  is  based  on  the 
fact  that  all  of  the  candidates  listed  above  received  at  least  100  contributions  that  were  either 
qualifying  or  matching.  However,  an  analysis  has  not  been  performed  of  whether  each  candidate 
had  at  least  100  qualifying  contributions  before  the  70th  day  before  the  election.  2)  Some  of  the 
candidates  listed  above  may  have  had  more  contributions  that  were  eligible  to  be  matching 
contributions  except  that  such  contributions  could  not  be  considered  matching  because  the 
candidate  reached  his/her  Trust  Account  Limit  and  thus  was  not  eligible  to  receive  more  public 
funds.  3)  The  figures  used  for  the  "number  of  contributions  deemed  to  be  qualifying  or  matching" 
are  approximate,  not  exact  figures  (however,  these  figures  are  very  close  to  actual  figures.) 


Staffs  hope  remains  that  any  amendments  to  the  pubHc  financing  program  will  take  effect  as 
close  as  possible  to  when  the  Redistricting  Task  Force  completes  its  work  in  mid- April  2012,  so 
that  the  new  rules  will  be  in  place  before  the  Commission  starts  distributing  funds  to  any 
candidates.  In  the  discussions  at  the  Board,  it  seems  very  likely  that  the  Kim  legislation,  as  / 
amended  on  February  28,  2012  at  the  Board,  will  have  the  support  of  at  least  eight  Supervisors. 
Staff  urges  the  Commission  to  approve  the  amendments. 

Decision  Point  2: 

Shall  the  Commission  approve  the  amendments  to  the  Kim  legislation  as  set  forth  in  the  attached 
document,  including  Decision  Point  1  if  it  is  adopted?  

S:\C.F.R.O\2012\Kim  Lcgis  1.2012\mem  to  EC  re  amdts  3.2012.doc 
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FILE  NO.  111082  MOTION  NO. 


[Campaign  &  Govemmentai  Conduct  Code  -  Amending  Public  Financing  Program] 

Ordinance  amending  the  Campaign  and  Governmental  Conduct  Code  and  the 

iVIunicipal  Elections  Code  to  modify  funding  of  expenditure  ceilings  for  the  City's  public 

financing  program,  to  increase  expenditure  ceilings  for  supervisorial  candidates,  to 

delay  the  date  on  which  public  funds  may  be  disbursed,  to  change  the  gualification 

requirements  for  participating  candidates,  and  to  advance  the  date  by  which  all  local 

candidates  must  file  their  nomination  papers. 

NOTE:  Additions  are  single-underline  italics  Times  New  Roman', 

deletions  are  strike  through  italics  Times  New  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  strikothrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  Findings. 

1 .  One  of  the  primary  purposes  of  the  City's  public  financing  program  is  to  combat 
corruption  and  the  appearance  of  corruption  in  local  politics.  By  decreasing  candidates' 
reliance  on  private  campaign  contributions,  the  City's  public  financing  program  reduces  the 
possibility  that  contributions  will  allow  private,  relatively  wealthy  individuals  to  receive 
disproportionate  access  to  City  decision-makers  or  exercise  undue  influence  with  City  elected 
officials.  Lessening  the  need  for  private  fund-raising  also  increases  public  confidence  that 
City  elected  officials  will  act  solely  in  the  City's  best  interests. 

2.  The  City's  public  financing  program,  by  decreasing  pressures  to  fund-raise  from 
private,  relatively  wealthy  sources,  also  encourages  candidates  to  address  the  needs  and 
concerns  of  a  socio-economically  broader  group  of  San  Francisco  residents.  It  also  allows 
candidates,  during  their  election  efforts,  to  engage  City  residents  on  local  issues  instead  of 
focusing  on  fund-raising.  These  effects  fulfill  the  fundamental  purposes  of  democratic 

SUPERVISORS  KIM,  CAMPOS,  MAR,  AVALOS 

BOARD  OF  SUPERVISORS  Page  1 

2/28/2012 

n:\ethics\as2012\-200310\OC757735.doc 
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government  and  decrease  the  public  perception  of  corruption  among  elected  officials.  For 
Incumbents,  decreasing  the  need  to  fund-raise  also  increases  the  amount  of  time  that  they 
that  can  spend  on  governing  instead  of  fund-raising. 

3.  The  independent  expenditure  ceilings  employed  by  the  City's  public  financing 
program  are  the  sole  means  by  which  the  City  can  attract  viable  candidates  to  participate. 
Viable  candidates  will  only  participate  in  a  public  financing  program  if  it-the  program  ensures 
that  participating  candidates  will  not  be  easily  outspent  by  non-participating  candidates  or 
third-parties.  Without  adjustable  expenditure  ceilings,  candidates  would  not  participate  in  the 
program,  and  low  participation  rates  would  render  the  program  ineffective. 

4.  Since  its  inception  in  November  2000,  the  City's  public  financing  program  has 
been  a  success.  For  the  past  decade,  many  candidates  seeking  election  to  either  the  office  of 
Mayor  or  the  Board  of  Supervisors  have  participated  in  the  City's  public  financing  program. 

Section  2.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 
amended  by  amending  Sections  1 .138,  1 .140,  1 .143,  1 .144,  1 .154._and  1 .170  to  read  as 
follows: 

SEC.  1.138.  ELECTION  CAMPAIGN  FUND;  APPROPRIATION  OF  FUNDS. 

(a)      ESTABLISHMENT  OF  ELECTION  CAMPAIGN  FUND.  There  is  hereby 
established  a  special  fund  of  the  City  and  County  of  San  Francisco  called  the  Election 
Campaign  Fund.  All  money  deposited  in  the  Fund  is  hereby  appropriated  for  use  as  specified 
in  this  Chapter  and  the  implementing  regulations. 

(fe)  APPROPRIATION  TO  ELECTION  CAMPAIGN  FUND.  Except  as  provided  in 

Subsections  (b)(3)  and  (b)(^),  each  fiscal  year  tho  City  and  County  of  San  Francisco  shall 
appropriate  $2.75  per  resident  of  the  City  and  County  of  San  Francisco  to  the  Election 
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At  tho  request  of  the  Ethics  Commission,  the  Controlle^^^toll  ostimato  the  number  of  rosidontG 
of  the  City  and  County  of  San  Francisco  for  purposes  of  this  subsection. 

( 1 )      For  each  fiscal  year  durino  which  the  City  and  County  of  San  Francisco 
will  hold  an  election  for  IVlayor,  the  City  and  County  of  San  Francisco  shall  approDhate  funds 
to  the  Election  Campaign  Fund  such  that  the  total  amount  in  the  Election  Campaign  Fund  on 
the  first  day  of  the  fiscal  year  is  $5  million.  For  each  fiscal  year  during  which  the  City  and 
County  of  San  Francisco  will  hold  an  election  for  the  Board  of  Supefvisors.  the  City  and 
County  of  San  Francisco  shall  appropriate  funds  to  the  Election  Campaign  Fund  such  that  the 
total  amount  in  the  Election  Campaign  Fund  on  the  first  day  of  the  fiscal  year  is  $4  million. 

(4-2)    Any  funds  in  the  Election  Campaign  Fund  not  used  in  one  election  shall 
be  carried  oyer  for  use  in  the  following  election,  proyided  that  at  no  time  shall  the  total  amount 
in  the  Election  Campaign  Fund  exceed  $43t§7  million.  Any  funds  in  the  Election  Campaign 
Fund  in  excess  of  $4-3t§Z  million  .shall  be  returned  to  the  General  Fund. 

(22)    Funds  necessary  for  the  Ethics  Commission  to  administer  the  public 
financing  program  for  candidates  for  Mayor  or  the  Board  of  Supen/isors  authorized  under 
Section  1.136  of  this  Chapter  shall  be  taken  from  the  Election  Campaign  Fund.  The 
Commission's  administratiye  expenses  for  such  public  financing  program  for  any  election  shall 
not  exceed  15%  of  the  total  amount  of  funds  in  the  Election  Campaign  Fund  for  that  election. 

 If  the  Office  of  Mayor  bocomos  vacant  and  an  oloction  is  held  to  fill  tho 

yacancy  for  tho  romaindor  of  tho  torm,  the  City  and  Count>^  of  San  Francisco  shall  appropriate 
additional  funds  to  the  Election  Campaign  Fund  in  an  amount  that  ensures  that  at  least  $8.00 
por  resident  is  ayailable  in  tho  Election  Campaign  Fund  for  that  election  and  the  next  regulariy 
schodulod  Mayoral  election. 

(4^  If  an  office  of  a  mombor  of  tho  Board  of  Supen/isors  becomes  vacant  and 

an  election  is  hold  to  fill  the  vacancy  for  the  remainder  of  tho  torm,  tho  City  and  Count>^  cf  San 
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Francisco  shall  appropriate  an  additional  $0.25  per  rosidontto  the  Eloction  Campaign  Fund 
for  that  oloction.  Those  additional  funds  shall  not  bo  subject  to  the  limit  in  Subsection  (b)(1)  of 
this  Section.  Any  funds  appropriated  pursuant  to  this  subsection  that  are  not  used  for  the 
election  to  fill  the  vacancy  shall  bo  returned  to  the  General  Fund. 

(b)  INSUFFICIENT  FUNDS. 

f1)      No  later  than  Auaust  1  before  an  election  for  Mayor,  the  Executive 
Director  shall  notify  the  Commission  and  the  Board  of  Supervisors  if  less  than  $5  million  exists 
in  the  Election  Campaign  Fund.  If  $5  million  does  not  exist  in  the  Election  Campaign  Fund. 
the  Commission  may,  in  accordance  with  the  fiscal  provisions  of  the  Charter,  request  a 
supplemental  approphation  from  the  Board  of  Supervisors  and  the  Mayor  to  provide  additional 
funding  to  the  Election  Campaign  Fund  so  that  at  least  $5  million,  but  no  more  than  $7  million, 
exists  in  the  fund  for  the  upcoming  election. 

(2)      No  later  than  August  1  before  an  election  for  the  Board  of  Supervisors. 
the  Executive  Director  shall  notify  the  Commission  and  the  Board  of  Supen/isors  if  less  than 
$4  million  exists  in  the  Election  Campaign  Fund.  If  $4  million  does  not  exist  in  the  Election 
Campaign  Fund,  the  Commission  may,  in  accordance  with  the  fiscal  provisions  of  the  Charter. 
request  a  supplemental  appropriation  from  the  Board  of  Supervisors  and  the  Mayor  to  provide 
additional  funding  to  the  Election  Campaign  Fund  so  that  at  least  $4  million,  but  no  more  than 
S7  million,  exists  in  the  fund  for  the  upcoming  election. 

(c)  REPORT  BY  CONTROLLER.  At  the  reouest  of  the  Ethics  Commission,  the 
Controller  shall  provide  a  statement  of  the  total  amount  of  funds  in  the  Election  Campaign 
Fund. 

SEC.  1.140.  ELIGIBILITY  TO  RECEIVE  PUBLIC  FINANCING, 
(a).     REQUIREMENTS  FOR  ALL  CANDIDATES.  To  be  eligible  to  receive  public 
financing  of  campaign  expenses  under  this  Chapter,  a  candidate  must: 
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(1)  Have  filed  a  statement  indicating  that  he  or  she  intends  to  participate  in 
the  public  financing  progrann  under  Section  1.142  of  this  Chapter. 

(2)  Agree  to  the  following  conditions; 

(A)  The  candidate  bears  the  burden  of  providing  that  each  contribution 
the  candidate  relies  upon  to  establish  eligibility  is  a  qualifying  contribution; 

(B)  The  candidate  bears  the  burden  of  proving  that  expenditures  made 
with  public  funds  provided  under  this  Chapter  comply  with  Section  1.148  of  this  Chapter; 

(C)  The  candidate  will  not  make  any  payments  to  a  contractor  or 
vendor  in  return  for  the  contractor  or  vendor  making  a  campaign  contribution  to  the  candidate 
or  make  more  than  a  total  of  50  payments,  other  than  the  return  of  a  contribution,  to 
contractors  or  vendor  that  have  made  contributions  to  the  candidate; 

(D)  Notwithstanding  Sections  1.114  and  1.116,  the  candidate  shall  not 
loan  or  donate,  in  total,  more  than  $5,000  of  his  or  her  own  money  to  the  campaign; 

(E)  The  candidate  shall  not  accept  any  loans  to  his  or  her  campaign 
with  the  exception  of  a  candidate's  loan  to  his  or  her  own  campaign  as  permitted  by  this 
Section;  and 

(F)  The  candidate  shall  agree  to  participate  in  at  least  three  debates 
with  the  candidate's  opponents. 

(3)  Have  paid  any  outstanding  late  fines  or  penalties,  owed  to  the  City  by  the 
candidate  or  any  of  the  candidate's  previous  campaign  committees,  which  were  imposed  for 
violations  of  this  Code  or  the  campaign  finance  provisions  of  the  California  Political  Reform 
Act  (Government  Code  Sections  84100-85704),  provided  that  the  Ethics  Commission  had 
notified  the  candidate  of  such  fines  or  penalties  by  the  time  of  certification. 

(4)  Have  filed  any  outstanding  forms,  owed  to  the  City  by  the  candidate  or 
any  of  the  candidate's  previous  campaign  committees,  which  were  required  to  defiled 
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pursuant  to  this  Code  or  the  campaign  finance  provisions  of  the  Political  Reform  Act 
(Government  Code  Sections  84100-85704),  provided  that  the  Ethics  Commission  had  notified 
the  candidate  of  such  outstanding  forms  by  the  time  of  certification. 

(5)      Have  no  finding  by  a  court  or  by  the  Ethics  Commission  after  a  hearing 
on  the  merits,  within  the  prior  five  years,  that  the  candidate  knowingly,  willfully,  or  intentionally 
violated  any  Section  of  this  Code  or  the  campaign  finance  provisions  of  this  California  Political 
Reform  Act  (Government  Code  Sections  84100-85704).  For  purposes  of  this  Section,  a  plea 
of  nolo  contendere  constitutes  a  finding  by  a  court  of  a  willful  violation. 

(b)     ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  THE  BOARD  OF 
SUPERVISORS.  To  be  eligible  to  receive  public  financing  of  campaign  expenses  under  this 
Chapter,  a  candidate  for  the  Board  of  Supervisors  must: 

(1)  Be  seeking  election  to  the  Board  of  Supervisors  and  be  eligible  to  hold 
the  office  sought; 

(2)  Have  a  candidate  committee  that  has  received  at  least  %5. 00010.000  in 
qualifying  contnbutions  from  at  least  74 100  contributors  before  the  70th  day  before  the 
election;  or.  if  the  candidate  is  an  incumbent  member  of  the  Board  of  Supervisors,  have  a  candidate 
committee  that  has  received  at  least  $15,000  in  qualifying  contributions  from  at  least  150  contributors 
before  the  70th  day  before  the  election; 

(3)  Be  opposed  by  another  candidate  who  has  either  established  eligibility  to 
receive  public  financing,  or  whose  candidate  committee  has  received  contributions  or  made 
expenditures  which  in  the  aggregate  equal  or  exceed  $5.00010. OOP;  and 

(4)  Agree  that  his  or  her  candidate  committee  will  not  make  qualified 
campaign  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of 
%liS.000250.000,  or  as  adjusted  under  Section  1 .143  of  this  Chapter. 
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(c)      ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  MAYOR.  To  be 
eligible  to  receive  public  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  for 
Mayor  must; 

(1 )  Be  seeking  election  to  the  office  of  Mayor  and  be  eligible  to  hold  the  office 

sought; 

(2)  Have  a  candidate  committee  that  has  received  at  least  $25,00050.000  in 
qualifying  contributions  from  at  least  2^500  contributors  by  the  70th  day  before  the  election^r 
or,  if  the  candidate  is  the  incumbent  Mayor,  have  a  candidate  committee  that  has  received  at  least 
$75,000  in  qualifyino;  contributions  from  at  least  750  contributors  by  the  70th  day  before  the  election: 

(3)  Be  opposed  by  another  candidate  who  has  either  established  eligibility  to 
receive  public  financing,  or  whose  candidate  committee  has  received  contributions  or  made 
expenditures  that  in  the  aggregate  equal  or  exceed  $50,000;  and 

(4)  Agree  that  his  or  her  candidate  committee  will  not  make  qualified 
campaign  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of 
$7. 175. 000\  .750.0001  ■475.000.  eras  adjusted  under  Section  1.143  of  this  Chapter. 

(d)      ADJUSTMENT  OF  EXPENDITURE  LIMITS  AND  THRESHOLDS.  The  Ethics 
Commission  is  authorized  to  adjust: 

(1 )  The  figures  in  Subsections  (b)(4)  and  (c)(4)  to  reflect  changes  in  the 
California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 
nearest  $1,000  for  candidates  for  the  Board  of  Supen/isors  and  the  nearest  $5,000  for 
candidates  for  Mayor; 

(2)  The  figure  in  Subsection  (a)(2)(D)  of  this  Section  to  reflect  changes  in  the 
California  Consumer  Price  index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 
nearest  $1,000; 
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(3)  The  figures  in  Subsections  (b)(2)  and  (b)(3)  of  this  Section  to  reflect 
changes  in  the  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be 
rounded  off  to  the  nearest  S500; 

(4)  The  figures  in  Subsections  (c)(2)  and  (c)(3)  of  this  Section  to  reflect 
changes  in  the  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be 
rounded  off  to  the  nearest  $5,000;  and 

(5)  The  maximum  amount  of  a  contribution  that  constitutes  a  qualifying 
contribution  pursuant  to  Section  1.104  to  reflect  changes  in  the  California  Consumer  Price 
Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the  nearest  $10. 

SEC.  1.143.  ADJUSTING  INDIVIDUAL  EXPENDITURE  CEILINGS. 

This  Section  shall  apply  only  if  the  Ethics  Commission  has  certified  that  at  least  one 
candidate  for  Mayor  or  the  Board  of  Supen/isors  is  eligible  to  receive  public  funds  under  this 
Chapter. 

(a)  The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a 
candidate  for  Mayor  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending  against 
that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other  candidate  for 
Mayor  if  such  amount  is  greater  than  $7. 175.000^  .750.0001 .475.000,  provided  that  the 
Executive  Director  may  adjust  a  candidate's  Individual  Expenditure  Ceilings  only  in 
increments  of  $100,000. 

(b)  The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a 
candidate  for  the  Board  of  Supen/isors  to  an  amount  equal  to  the  sum  of  the  Total  Opposition 
Spending  against  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any 
other  candidate  for  the  same  office  on  the  Board  of  Supervisors  if  such  amount  is  greater  than 
$J  13.000250.000,  provided  the  Executive  Director  may  adjust  a  candidate's  Individual 
Expenditure  Ceiling  only  in  increments  of  $10,000. 
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(c)      No  later  than  the  second  business  day  after  a  statement  is  filed  pursuant  to 
Section  1.152  (a)(3)  or  (b)(3)  of  this  Chapter,  the  Executive  Director  shall  determine  whether 
the  communication  supports  or  opposes  one  or  more  candidates. 

Factors  the  Executive  Director  shall  use  to  determine  whether  the  communication 
supports  or  opposes  one  or  more  candidates  include  the  following: 

(1 )  whether  the  communication  clearly  identifies  one  or  more  candidates; 

(2)  the  timing  of  the  communication; 

(3)  the  voters  targeted  by  the  communication; 

(4)  whether  the  communication  identifies  any  candidate's  position  on  a  public 
policy  issue  and  urges  the  reader  or  viewer  to  take  action,  including  calling  the  candidate  to 
support  or  oppose  the  candidate's  position; 

(5)  whether  the  position  of  one  or  more  candidates  on  a  public  policy  issue 
has  been  raised  as  distinguishing  these  candidates  from  others  in  the  campaign,  either  in  the 
communication  itself  or  in  other  public  communications; 

(6)  whether  the  communication  is  part  of  an  ongoing  sehes  of  substantially 
similar  advocacy  communications  by  the  organization  on  the  same  issue;  and 

(7)  any  other  factors  the  Executive  Director  deems  relevant. 

(d)  Within  one  business  day  of  the  date  that  the  Executive  Director  makes  a 
determination  under  Subsection  (c),  either  the  candidate(s)  identified  in  the  communication  or 
any  candidate  seeking  the  same  City  elective  office  as  the  candidate  identified  in  the 
communication  may  object  to  the  Executive  Director's  detemnination.  The  Executive  Director 
shall  respond  to  any  objection  within  one  business  day  of  receiving  the  objection. 

(e)  Within  one  business  day  of  the  Executive  Director's  response,  either  the 
candidate(s)  identified  in  the  communication  or  any  candidate  seeking  the  same  City  elective 
office  as  the  candidate  identified  in  the  communication  may  submit  to  the  Executive  Director  a 
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request  that  the  Ethics  Commission  review  the  Executive  Director's  determination.  Within  one 
business  day  of  receiving  the  request,  the  Executive  Director  shall  notify  each  Commissioner 
of  the  candidate's  request. 

If  within  one  business  day  of  the  Executive  Director's  notice,  tv^o  or  more  members  of 
the  Commission  inform  the  Executive  Director  that  they  would  like  to  review  the  determination, 
the  Executive  Director  shall  schedule  a  meeting  of  the  Commission  on  a  date  that  occurs 
within  one  week  of  the  Commissioners'  requests.  If  three  members  of  the  Commission  vote  to 
overrule  the  Executive  Director's  determination,  the  Commission  shall  make  a  final 
determination  based  on  the  factors  set  forth  above. 

(f)       If  no  candidate  objects  to  the  Executive  Director's  determination,  if  no  candidate 
requests  review  by  the  Commission  of  the  Executive  Director's  determination,  if  a  request  is 
made  and  two  or  more  members  of  the  Commission  do  not  request  to  review  the 
determination,  or  within  one  week  of  two  members  of  the  Commission  requesting  to  review 
the  Executive  Director's  determination,  at  least  three  members  of  the  Commission  do  not  vote 
to  overrule  the  Executive  Director's  determination,  the  Executive  Director's  determination  shall 
become  final. 

The  Executive  Director  shall  determine  whether  to  adjust  the  Individual  Expenditure 
Ceilings  of  each  candidate  for  Mayor  or  the  Board  of  Supervisors  pursuant  to  either 
Subsection  (a)  or  (b)  of  this  Section  within  one  business  day  of  a  final  determination. 

SEC.  1.144.  DISBURSEMENT  OF  PUBLIC  FUNDS. 

(a)      PAYMENT  BY  CONTROLLER.  Upon  certifying  that  a  candidate  is  eligible  to 
receive  public  financing  under  this  Chapter,  the  Executive  Director  shall  forward  the 
certification  to  the  Controller,  and  the  Controller  shall  disburse  payments  to  the  candidate  from 
the  Election  Campaign  Fund  in  accordance  with  the  certification  and  this  Section. 
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(b)  TIME  OF  PAYMENTS.  The  Controller  shall  not  make  any  payments  under  this 
Chapter  to  any  candidate  more  than  nine  monthsl42  days  before  date  of  the  election. 
Payments  from  the  Controller  shall  be  disbursed  to  eligible  candidates  within  two  business 
days  of  the  Controller  receiving  notification  from  the  Ethics  Commission  regarding  the  amount 
of  the  disbursement,  except  that  within  fifteen  calendar  days  before  the  election,  such 
payments  shall  be  made  within  one  business  day. 

(c)  PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  MAYOR. 
{ij  Until  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

eCandidates  for  Mayor  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public 
financing  for  their  election  campaigns  will  have  access  to  up  to  $900,000  in  funds  from  the 
Election  Campaign  Fund  on  a  first-come,  first^'served  basis  according  to  the  /b//o>v7/7g  formula 
set  forth  in  Subsection  (c)(3)  of  this  Section,  i 

{2)  Once  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

candidates  for  Mayor  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public  financing 
for  their  election  campaigns  shall  have  access  to  funds  from  the  Election  Campaign  Fund  as  follows: 

{A)  Lf  the  Executive  Director  determines  that  the  Per  Candidate  Available 

Disbursement  Limit  is  greater  than  $900,000,  each  participating  candidate  shall  have  access  to  the 
amount  of  the  Per  Candidate  Available  Disbursement  Limit,  subject  to  the  limitations  set  forth  under 
Subsection  (c)(3)(D)  and  (c)(3)(E)  of  this  Section. 

(B)  If  the  Executive  Director  determines  the  Per  Candidate  Available 

Disbursement  Limit  is  less  than  or  equal  to  $900,000,  participating  candidates  shall  have  access  to 
funds  from  the  Election  Campaign  Fimd  on  a  first  come,  first  sei-vcd  basis  up  to  a  maximum  per 
candidate  of  $900,000.^ 
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 A  candidate  for  Mayor  who  is  certified  as  eligible  to  receive  public  financing 

under  this  Chapter  shall  receive  payments  for  eligible  matching  contributions  according  to  the 
following  formula: 

(Al)    Upon  qualification  the  candidate  shall  receive  a  one-time  payment 
of  SS^vOmj 00.000  from  the  Election  Campaign  Fund. 

{B2)    After  the  initial  payment  under  Subsection  (c)(3)(A)(l).  for  the  first 
$100.000425.000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive 
feartwo  dollars  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

{€3)    After  the  payments  under  Subsection  {c)(3}(B}(2),  for  the  next 
S -^561. QOOl  62.50025,000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall 
receive  one  dollar  from  the  Election  Campaign  Fund  for  each  dollar  raised.  If  the  candidate  is 
the  incumbent  Mayor,  after  the  payments  under  Subsection  (2).  for  the  next  51  50,00012^§Q£  in  ■ 
matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive  one  dollar  from  the 
Election  Campaign  Fund  for  each  dollar  raised. 

{D4)    The  maximum  amount  of  public  funds  a  non-incumbent  mayoral 
candidate  may  receive  is  %900.000^  ,1 12,500975.000.  unless  the  candidate's  Individual 
Expenditure  Ceiling  is  adjusted  according  to  the  ndes  set  forth  under  Section  LI 43.  The  maximum 
amount  of  public  funds  an  incumbent  mayoral  candidate  may  receive  is  $^  ,1 0O,0OO96Zj00^ 

(E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined 

to  be  an  amount  gi-cater  than  $900,000,  a  candidate  who  has  already  received  at  least  $900,000  in 
disbursements  fi'om  the  City  shall  continue  to  be  eligible  to  receive  public  funds  from  the  City  at  the 
rate  of  one  dollar  for  each  dollar  of  a  matching  contribution  raised  up  to  the  Per  Candidate  Available 
Disbursement  Limit,  provided  that  no  funds  shall  be  disbursed  if  disbursement  of  the  funds  woidd  result 
in  the  candidate  exceeding  his  or  her  Tmst  Accoimt  Limit. 
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(d)      PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  THE 
BOARD  OF  SUPERVISORS. 

 Until  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

eCandidates  for  the  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to 
receive  public  financing  for  their  election  campaigns  will  have  access  to  up  to  $89,000  in  funds 
from  the  Election  Campaign  Fund  on  a  first-come,  first-served  basis  according  to  the  followins 

f o  rm  u  i  a  set  forth  in  Subsection  (d)(3)  of  this  Seetion.i 

{3)  Once  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

candidates  for  the  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to 
receive  public  financing  for  their  election  campaigns  shall  have  access  to  funds  from  the  Election 
Campaign  Fimd  as  follows:  .  '  . 

{li^  Lf  the  Executive  Director  determines  that  the  Per  Candidate  Available 

Disbursement  Limit  is  greater  than  $89,000,  each  participating  candidate  shall  have  access  to  the 
amount  of  the  Per  Candidate  Available  Disbursement  Limit,  subject  to  the  limitations  set  forth  under 
Subsection  (d)(3)(D)  and  (d)(2)(E)  of  this  Section. 

{B)  Lf  the  Executive  Director  determines  the  Per  Candidate  Available 

Disbursement  Limit  is  less  than  or  equal  to  $89, 000,  participating  candidates  shall  have  access  to 
fimds  from  the  Election  Campaign  Fund  on  a  first  come,  first  served  basis  up  to  a  maximum  per 
candidate  of  $89,000. 

(3)  A  candidate  for  the  Board  of  Supervisors  who  is  certified  as  eligible  to  receive 

public  financing  under  this  Chapter  shall  receive  payments  for  eligible  mcatching  contributions 
according  to  the  following  formida: 

(AV)    Upon  qualification  the  candidate  shall  receive  a  one-time  payment 
oi  $L^M020. 000  ^rom  the  Election  Campaign  Fund. 
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(32)    After  the  initial  payment  under  Subsection  (d)(3)(A)[lX,  for  the  first 
$10.00050.000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive 
Jewrwo  dollars  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

{G3)    After  the  payments  under  Subsection  (d)(3)(B)(2)_,  for  the  next 
$39.00035.000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive 
one  dollar  from  the  Election  Campaign  Fund  for  each  dollar  raised.  If  the  candidate  is  an 
incumbent  member  of  the  Board  of  Supervisors,  after  the  payments  under  Subsection  (2).  for  the  next 
$32.500  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall  receive  one  dollar  from 
the  Election  Campaisn  Fund  for  each  dollar  raised. 

The  maximum  amount  of  public  funds  a  jzon-incumbeiit  candidate 
for  the  Board  of  Supen/isors  may  receive  is  $39.000155.000.  unless  the  candidate's  Individual 
Expenditure  Ccilins  is  adjusted  according  to  the  ndcs  set  forth  under  Section  1. 113.  The  maxirnum 
amount  of  public  funds  an  incumbent  candidate  for  the  Board  of  Supervisors  may  receive  is  $152.500. 

{E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined 

to  be  an  amount  gi-catcr  than  $89,000,  a  candidate  who  has  already  received  at  least  $89,000  in 
dis,burscmcnts  from  the  City  shall  continue  to  be  eligible  to  receive  public  funds  from  the  City  at  the 
rate  of  one  dollar  for  each  dollar  of  a  matching  contribution  raised  up  to  the  Per  Candidate 
Disbursement  Limit,  provided  that  no  fimds  shall  be  disbursed  if  disbursement  of  the  fimds  woidd  result 
in  the  candidate  exceeding  his  or  her  Tmst  Account  Limit. 

{€)  PER  CANDIDATE  AV.UL'iBLE  DISBURSEMENT  LIMIT.  On  the  59th  day  before  the 

election,  the  Executive  Director  shall  divide  the  total  amount  of  non  administrative  funds  in  the 
Election  Campaign  Fund  by  the  number  of  qualified  candidates.  This  number  shall  be  deemed  the  Per 
Candidate  Available  Disbursement  Limit.  For  the  purposes  of  this  section,  the  total  amount  of  non- 
administrative  funds  in  the  Election  Campaign  Fund  shall  be  the  total  amoimt  of  fimds  that  existed  in 
the  Fund  nine  months  before  the  date  of  election  plus  any  fiinds  deposited  into  the  Fund  between  that 
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date  and  the  59th  day  before  the  election  minus  any  funds  ncccssaiy  to  cover  the  administrative  costs 
•sociatcd  with  implementing  the  public  financing  progirim  for  the  next  election. 

If  there  arc  candidates  who  have  submitted  a  Declaration  of  Qualification  but  whose  eligibility 
has  not  been  determined  as  of  the  59th  day  before  the  election,  the  Executive  Director  shall  assume  that 
they  are  qualified  for  the  purposes  of  determining  the  Per  Candidate  Available  Disbiascmcnt  Limit: 
The  Per  Candidate  Available  Disbursement  Limit  shall  be  revised  upward  according  to  the  formula 
above  if  and  when  it  is  determined  that  the  candidate  or  candidates  in  question  did  not  qualify  to 
receive  public  financing. 

Immediately  upon  ccdcidating  the  Per  Candidate  Available  Disbursement  Limit,  the  Executive 
Director  shall  inform  the  Controller  of  the  initial  determination  of  the  Per  Candidate  Available 
Disbursement  Limit,  hereafter,  the  Executive  Director  shall  immediately  inform  the  Controller  of  any 
sub.'^-eque?it  changes  in  the  Per  Candidate  Available  Disbursement  Limit  due  to  a  determination  that  a  ■ 
candidate  has  not  qucdifi.ed  to  receive  public  financing. 

ife)     SUBMISSION  OF  CLAIMS  FOR  PUBLIC  FUNDS.  The  Ethics  Commission  shall 
determine  the  information  needed  to  submit  a  claim  for  payment  of  public  funds.  The 
Executive  Director  shall  certify  each  request  for  payment  of  public  funds  within  four  business 
days  of  the  request,  except  that  within  14  calendar  days  before  the  election,  when  the 
certification  of  a  request  for  public  funds  shall  be  made  within  two  business  days  of  the 
request.  No  candidate  may  submit  a  claim  for  public  funds  if  the  candidate  has  any  such 
claims  pending  with  the  Ethics  Commission.  For  candidates  for  Mayor,  any  submission  of  a 
:laim  for  public  funds  must  include  a  minimum  of  $5,000  of  matching  contributions;  provided 
:hat  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimum  of  $1 ,000 
Df  matching  contributions.  For  candidates  for  the  Board  of  Supen/isors,  any  submission  of  a 
:laim  for  public  funds  must  include  a  minimum  of  $1 ,000  of  matching  contributions;  orovidec 
hat  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimum  of  S200  of 
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matching  contributions.  All  claims  for  public  funds  must  be  submitted  no  later  than  5:00  p.m. 
on  the  30th  day  following  the  date  of  the  election. 

(gf)     DEPOSIT  IN  CAMPAIGN  CONTRIBUTION  TRUST  ACCOUNT.  A  candidate 
must  deposit  all  payments  received  from  the  Election  Campaign  Fund  in  his  or  her  candidate 
committee's  Campaign  Contribution  Trust  Account. 

SEC.  1.15^.  INSUFFICIENT  FUNDS  IN  ELECTION  CAMPAIGN  FUND. 

(a^  REPORT  BY  CONTROLLER.  At  tho  request  of  the  Ethics  Commission,  tho 

Controller  shall  provide  a  statomont  of  tho  total  amount  of  funds  in  tho  Election  Campaign 

{b)  INSUFFICIENT  FUNDS. 

V'  (4^  Elections  for  Mayor.  No  later  than  August  1  boforo  an  election  for  Mayor,  tho 

Executive  Director  shall  notify  tho  Commission  and  the  Board  of  Supon/isors  whether  $8.00 
per  recidont,  after  subtracting  15%  for  tho  administrative  oxponsos  provided  under  section 
1.138(b)(2),  exists  in  tho  Election  Campaign  Fund.  If  $8.00  por  resident,  plus  15%  for 
administrative  oxponsos,  doos  not  exist  in  the  Eloction  Campaign  Fund,  the  Commission  may, 
in  accordance  with  tho  fiscal  provisions  of  the  Cha.rtor,  request  a  supplemental  appropriation 
from  the  Board  of  Supopyisors  and  the  Mayor  to  provide  additional  funding  to  tho  Eloction 
Campaign  Fund  so  that  $8.00  per  resident,  plus  15%  for  administrative  expenses,  exists  in 
tho  fund  for  tho  upcoming  election.  This  requirement  shall  not  apply  to  any  election  hold  to  fill 
tho  vacancy  for  tho  remainder  of  a  term. 

(2)  Elections  for  tho  Board  of  Supen^'isors.  No  later  than  August  1  boforo  an 

elootion  for  tho  Board  of  Supon/isors.  the  Executive  Director  shall  notify  tho  Commission  and 
tho  Board  of  Supon/isors  whether  $1 .50  per  resident,  after  subtracting  1 5%  for  tho 
administrative  expensos  provided  under  section  1.138(b)(2),  exists  ip  the  Election  Campaign 
Fund.  If  $1 .50  per  resident,  plus  1 5%  for  administrative  expenses,  does  not  exist  in  tho 
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Election  Campaign  Fund,  tho  Commission  may,  in  accordance  with  tho  fiscal  provisionG  of  tho 
Charter,  request  a  supplemental  appropriation  from  the  Board  of  Supen^'isors  and  tlio  Mayor 
to  provide  additional  funding  to  the  Election  Campaign  Fund  so  that  $1 .50  per  resident,  plus 
15%  for  administrative  expenses,  exists  in  the  fund  for  the  upcoming  election.  This 
requirement  shall  not  apply  to  any  election  held  to  fill  the  vacancy  for  tho  remainder  of  a  torm. 
SEC.  1.170.  PENALTIES. 

(a)  CRIMINAL.  Any  person  who  knowingly  or  willfully  violates  any  provision  of  this 
Chapter  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  more  than  $5,000  for  each  violation  or  by  imphsonment  in  the  County  jail  for  a 
period  of  not  more  than  six  months  or  by  both  such  fine  and  imprisonment;  provided,  however, 
that  any  willful  or  knowing  failure  to  report  contributions  or  expenditures  done  with  intent  to 
mislead  or  deceive  or  any  willful  or  knowing  violation  of  the  provisions  of  Section  1 . 11 4  of  this 
Chapter  shall  be  punishable  by  a  fine  of  not  less  than  $5,000  for  each  violation  or  three  times 
the  amount  not  reported  or  the  amount  received  in  excess  of  the  amount  allowable  pursuant 
to  Section  1 .1 14  of  this  Chapter,  or  three  times  the  amount  expended  in  excess  of  the  amount 
allowable  pursuant  to  Section  1.130  or  1.140.5,  whichever  is  greater. 

(b)  CIVIL.  Any  person  who  intentionally  or  negligently  violates  any  of  the  provisions 
of  this  Chapter  shall  be  liable  in  a  civil  action  brought  by  the  civil  prosecutor  for  an  am,ount  up 
to  $5,000  for  each  violation  or  three  times  the  amount  not  reported  or  the  amount  received  in 
excess  of  the  amount  allowable  pursuant  to  Section  1 .1 14  or  three  times  the  amount 
expended  in  excess  of  the  amount  allowable  pursuant  to  Section  1.130  or  1.140.5,  whichever 
is  greater. 

(c)  ADMINISTRATIVE.  Any  person  who  intentionally  or  negligently  violates  any  of 
Jhe  provisions  of  this  Chapter  shall  be  liable,  in  an  administrative  proceeding  before  the  Ethics 
Commission  held  pursuant  to  the  Charter  for  any  penalties  authorized  therein. 
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(d)      LATE  FILING  FEES 

(1 )  Fees  for  Late  Paper  Filings.  In  addition  to  any  other  penalty,  any  person 
who  files  a  paper  copy  of  any  statement  or  report  after  the  deadline  imposed  by  this  Chapter 
shall  be  liable  in  the  amount  of  ten  dollars  ($10)  per  day  after  the  deadline  until  the  statement 
is  filed. 

(2)  In  addition  to  any  other  penalty,  any  person  who  files  an  electronic  copy 
of  a  statement  or  report  after  the  deadline  imposed  by  this  Chapter  shall  be  liable  in  the 
amount  of  twenty-five  dollars  ($25)  per  day  after  the  deadline  until  the  electronic  copy  or 
report  is  filed. 

(3)  Limitation  on  Liability.  Liability  imposed  by  Subsection  (d)(1 )  shall  not 
exceed  the  cumulative  amount  stated  in  the  late  statement  or  report,  or  one  hundred  dollars 
($100),  whichever  is  greater.  Liability  imposed  by  Subsection  (d)(2)  shall  not  exceed  the 
cumulative  amount  stated  in  the  late  statement  or  report,  or  two  hundred  fifty  dollars  ($250), 
whichever  is  greater. 

(4)  Reduction  or  Waiver.  The  Ethics  Commission  may  reduce  or  waive  a  fee 
imposed  by  this  subsection  if  the  Commission  determines  that  the  late  filing  was  not  willful 
and  that  enforcement  will  not  further  the  purposes  of  this  Chapter. 

(e)  MISUSE  OF  PUBLIC  FUNDS.  Any  person  who  willfully  or  knowingly  uses 
public  funds,  paid  pursuant  to  this  Chapter,  for  any  purpose  other  than  the  purposes 
authorized  by  this  Chapter  shall  be  subject  to  the  penalties  provided  in  this  Section. 

(f)  PROVISION  OF  FALSE  OR  MISLEADING  INFORMATION  TO  THE  ETHICS 
COMMISSION;  WITHHOLDING  OF  INFORMATION.  Any  person  who  knowingly  or  willfully 
furnishes  false  or  fraudulent  evidence,  documents,  or  information  to  the  Ethics  Commission 
under  this  Chapter,  or  misrepresents  any  material  fact,  or  conceals  any  evidence,  documents, 
or  information,  or  fails  to  furnish  to  the  Ethics  Commission  any  records,  documents,  or  other 
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information  required  to  be  provided  under  this  Chapter  shall  be  subject  to  the  penalties 
provided  in  this  Section. 

(g)  PERSONAL  LIABILITY.  Candidates  and  treasurers  are  responsible  for 
complying  with  this  Chapter  and  may  be  held  personally  liable  for  violations  by  their 
committees.  Nothing  in  this  Chapter  shall  operate  to  limit  the  candidate's  liability  for,  nor  the 
candidate's  ability  to  pay,  any  fines  or  other  payments  imposed  pursuant  to  administrative  or 
judicial  proceedings. 

(h)  JOINT  AND  SEVERAL  LIABILITY.  If  two  or  more  persons  are  responsible  for 
any  violation  of  this  Chapter,  they  shall  be  jointly  and  severally  liable. 

(i)  EFFECT  OF  VIOLATION  ON  OUTCOME  OF ELECTIONCANDIDACY. 

(1 )  If  a  candidate  is  convicted,  in  a  court  of  law,  of  a  violation  of  this  Chapter 
at  any  time  prior  to  his  or  her  election,  his  or  her  candidacy  shall  be  terminated  immediately 
and  he  or  she  shall  be  no  longer  eligible  for  election,  unless  the  court  at  the  time  of  sentencing 
specifically  determines  that  this  provision  shall  not  be  applicable.  No  person  convicted  of  a 
misdemeanor  under  this  Chapter  after  his  or  her  election  shall  be  a  candidate  for  any  other 
City  elective  office  for  a  period  of  five  years  following  the  date  of  the  conviction  unless  the 
court  shall  at  the  time  of  sentencing  specifically  determine  that  this  provision  shall  not  be 
applicable. 

(2)  If  a  candidate  for  Mayor  or  the  Board  of  Supen/isors  certified  as  elisible  for 
public  financins:  is  found  by  a  court  to  have  exceeded  the  Individual  Expenditure  Ceiling  in  this 
Chapter  by  ten  percent  or  more  at  any  time  prior  to  his  or  her  election,  such  violation  shall 
constitute  official  misconduct,  he  or  she  is  ineligible  for  election,  unless  the  court  specif  cally 
deteivnines  that  this  provision  shall  not  be  applicable.  If  feasible,  the  candidate's  name  shall  be 
removed  from  the  ballot.  No  candidate  for  Mayor  or  the  Board  of  SupenAsors  v;ho  is  found  by  a  court_^ 
to  have  exceeded  the  Individual  Expenditure  Ceiling  in  this  Chapter  by  ten  percent  or  mere  after  his  or 
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her  election  shall  be  a  candidate  for  any  City  elective  office  for  a  period  of five  years  follo^ving  the 
court's  determination  unless  the  court  specifically  determines  that  this  provision  shall  not  be 
applicable.  The  Mayor  may  suspend  any  member  of  the  Board  of  Supervisors  for  such  a  violation,  and 
seek  the  removal  of  Ethics  Commission  may  make  a  recommendation  to  the  Board  of  Supci'\'isors  that 
e-candidate  found  by  a  court  to  have  exceeded  the  Individual  Expenditure  Ceiling  in  this  Chapter  by 
ten  percent  or  more  should  be  removed  from  C)W\ce  following  the  procedures  set  forth  in  Charter 
section  15.105(a). 

(3)      A  plea  of  nolo  contendere,  in  a  court  of  law,  shall  be  deemed  a  conviction 
for  purposes  of  this  Section. 

Section  3.  The  San  Francisco  Municipal  Elections  Code  is  hereby  amended  by 
amending  Section  200  and  adding  Section  205,  to  read  as  follows: 

SEC.  200.  NOMINATION  AND  RECALL  OF  ELECTIVE  OFFICERS; 
INCORPORATION  OF  STATE  LAW. 

Except  as  otherwise  provided  by  the  Charter  or  this  Municipal  Elections  Code, 
nomination  of  elective  officers  shall  be  made  pursuant  to  California  Elections  Code  Section 
SWO 10220  et  seq.,  and  the  recall  of  elective  officers  shall  be  made  pursuant  to  California 
Elections  Code  Section  1 1000  et  seq.  If  the  official  proposed  to  be  removed  at  a  recall 
election  is  recalled,  the  vacancy  shall  be  filled  pursuant  to  Charter  Sections  3.100:^(^75)  and 
13.101.5. 

SEC.  205.  NOMINATION  DEADLINES. 

Candidates  must  file  nomination  papers  no  later  than  the  146th  day  before  a  jmmicipal  election 
during  normal  office  hours,  as  posted. 

II 

II  .  . 

II 
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LEGISLATIVE  DIGEST 

[Campaign  &  Governmental  Conduct  Code  -  Amending  Public  Financing  Program] 

Ordinance  amending  the  Campaign  and  Governmental  Conduct  Code  and  the 
Municipal  Elections  Code  to  modify  funding  of  the  City's  public  financing  program,  to 
increase  expenditure  ceilings  for  supervisorial  candidates,  to  delay  the  date  on  which 
public  funds  may  be  disbursed,  to  change  the  qualification  requirements  for 
participating  candidates,  and  to  advance  the  date  by  which  all  local  candidates  must 
file  their  nomination  papers. 

Existing  Law 

The  City's  public  financing  program  makes  public  funds  available  to  candidates  for  the  Board 
of  Supervisors  and  Mayor.  The  Ethics  Commission  is  primarily  responsible  for  administering 
the  public  financing  program.  The  public  financing  program  has  the  following  features: 

1.  Election  Campaign  Fund:  The  City  has  established  an  election  campaign  fund 
as  the  source  of  funds  for  the  City's  public  financing  program.  On  an  annual  basis,  the 
Board  of  Supervisors  and  the  Mayor  appropriates  $2.75  per  San  Francisco  resident  to 
the  fund.  The  amount  of  funds  in  the  Election  Campaign  Fund  may  not  exceed  S13.5 
million.  If  the  amount  of  funds  in:  the  account  becomes  depleted  beyond  certain 
thresholds,  the  Ethics  Commission  may  request  a  supplemental  appropriation  from  the 
Board  of  Supervisors  and  the  Mayor. 

2.  Qualification:  To  qualify  for  the  public  financing  program,  candidates  for  the 
Board  of  Supervisors  must  collect  at  least  $5,000  in  campaign  contributions  from  at 
least  75  City  residents,  and  candidates  for  Mayor  must  collect  at  least  $25,000  from  at 
least  250  City  residents.  S.F.  Campaign  &  Gov'tal  Conduct  Code  §§  1 .140(b)(2), 
1.140(c)(2). 

3.  Availability  of  public  funds:  The  City  may  begin  disbursement  of  public  funds  to 
qualifying  candidates  nine  months  prior  to  the  election,  e.g.,  the  Febnjary  prior  to  a 
November  general  election.  Id.  §  1.144(b). 

4.  Matching  public  funds:  After  qualifying,  candidates  receive  an  initial  grant  of 
funds  -  $10,000  for  supervisorial  candidates  and  $50,000  for  mayoral  candidates.  Id. 
§§  1.144(c)(3)(A),  1.144(d)(3)(A).  Thereafter,  campaign  contributions  raised  by 
candidates  are  matched  with  public  funds  in  pre-determined  ratios. 

For  supervisorial  candidates,  for  the  first  $10,000  that  they  raise  in  private  campaign 
contributions,  each  dollar  is  matched  with  four  dollars  in  public  funds  {i.e.,  up  to 

SUPERVISORS  KIM,  CAMPOS,  MAR,  AVALOS 

BOARD  OF  SUPERVISORS  Page  1 

2728/2012. 

originated  at :  n:\ethics\as2012\1200310\00757755.dcc 
revised  on:  2/28/2012  -  n:\ethlcs\as2012\120031O\00757755.dcc 


FILE  NO.  111082 


$40,000  in  public  funds).  Id.  §  1.144(d)(3)(B).  Thereafter,  additional  contributions 
received  by  supervisorial  candidates  are  matched  on  a  one-to-one  basis.  Id. 
§  1 .144(d)(3)(C).  For  mayoral  candidates,  for  the  first  $1 00,000  that  they  raise  in 
private  campaign  contributions,  each  dollar  is  matched  with  four  dollars  in  public  funds 
{i.e.,  up  to  $400,000  in  public  funds).  Id.  §  1.144(c)(3)(B).  Thereafter,  additional 
contributions  received  by  mayoral  candidates  are  matched  on  a  one-to-one  basis.  Id. 
§  1.144(c)(3)(C). 

5.  Individual  expenditure  ceilings;  Candidates  who  participate  in  the  City's  public 
financing  program  are  subject  to  an  adjustable  spending  cap,  referred  to  as  an 
individual  expenditure  ceiling.  Once  they  qualify,  supeivisorial  candidates  are  subject 
to  an  individual  expenditure  ceiling  of  $143,000,  and  mayoral  candidates  are  subject  to 
an  individual  expenditure  ceiling  of  $1 ,475,000.  Id.  §§  1.140(b)(4),  1.140(c)(4).  As  the 
election  progresses,  individual  expenditure  ceilings  for  publicly  financed  candidates 
increase  based  on  the  amount  of  funds  spent  by  competing  candidates  and  third- 
parties  who  oppose  their  candidacies.  Id.  §  1 .143. 

6.  Penalties  for  violations:  In  addition  to  other  penalties  for  violating  campaign 
finance  laws,  existing  law  provides  that  if  a  candidate  is  found  by  a  court  to  have 

■  ■     exceeded  the  applicable  individual  expenditure  ceiling  by  ten  percent  or  more  prior  to 
the  election,  the  candidate  would  no  longer  be  eligible  for  election.  Id.  §  1.170(i)(2).  It 
also  provides  that  if  those  circumstances  exist,  the  candidate  may  not  run  for  local 
elective  office  for  five  years  following  the  court's  determination.  Id.  Section  1.170  also 
states  that  the  Ethics  Commission  may  recommend  to  the  Board  of  Supervisors  that 
any  such  candidate  should  be  removed  from  office.  Id. 

Existing  law  also  imposes  filing  deadlines  on  candidates  seeking  election  to  the  Board  of 
Supervisors  and  the  office  of  the  Mayor.  Candidates  for  either  office  must  generally  file  their 
nomination  papers  with  the  Department  of  Elections  no  earlier  than  the  113th  day  before  the 
election  (early  or  mid-July  for  a  November  general  election)  and  no  later  than  the  88th  day 
before  the  election  (early  August  for  a  November  general  election).  S.F.  Mun.  Elec.  Code 
§  200;  Cal.  Elec.  Code  §  10220. 

Amendments  to  Current  Law 

The  proposal  would  make  the  following  changes  to  the  City's  public  financing  program  for 
supervisorial  and  mayoral  candidates: 

1 .       Election  Campaign  Fund:  In  years  in  which  the  City  will  hold  a  mayoral  election, 
the  City  would  appropriate  funds  to  the  Election  Campaign  Fund  so  that  there  is  $5 
million  available.  In  years  in  which  the  City  will  hold  a  supen/isorial  election,  the  City 
would  appropriate  funds  so  that  there  is  $4  million  available.  But  in  no  instance  may 
the  amount  in  the  Election  Campaign  Fund  exceed  $7  million. 
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2.  Qualification:  To  qualify  for  the  public  financing  program,  candidates  for  the 
Board  of  Supervisors  would  be  required  to  collect  at  least  $10,000  in  campaign 
contributions  from  at  least  100  City  residents,  and  candidates  for  Mayor  would  be 
required  to  collect  at  least  $50,000  from  at  least  500  City  residents.  The  proposal 
would  also  impose  higher  qualification  thresholds  for  incumbents.  Incumbent  members 
of  the  Board  of  Supervisors  would  be  required  to  collect  at  least  $15,000  from  at  least 
150  City  residents,  and  the  Mayor  would  be  required  to  collect  at  least  $75,000  from  at 
least  750  City  residents. 

3.  Availability  of  public  funds:  The  City  could  disburse  public  funds  to  qualifying 
candidates  no  earlier  than  the  142nd  day  prior  to  the  election.  For  a  November  general 
election,  the  142nd  day  would  fall  in  approximately  early  to  mid-June. 

4.  Matching  public  funds:  After  qualifying,  candidates  would  receive  an  initial  grant 
of  funds  -  $20,000  for  supervisorial  candidates  and  $100,000  for  mayoral  candidates. 
Thereafter,  campaign  contributions  raised  by  candidates  would  be  matched  with  public 
funds  in  pre-determined  ratios  up  to  each  candidate's  individual  expenditure  ceiling. 

#  :  ■■For  supervisorial,  candidates,  for  the  first  $50,000  that  they  raise  in  private  campaign  • 
contributions,  each  dollar  would  be  matched  with  two  dollars  in  public  funds  (i.e.,  up  to 
$100,000  in  public  funds).  Thereafter,  additional  contributions  received  by 

t    supervisorial  candidates  would  be  matched  on  a. one-to-one  basis.  For  mayoral 

;     candidates,  for  the  first  $425,000  that  they  raise  in  private  campaign  contributions, 
each  dollar  would  be  matched  with  two  dollars  in  public  funds  {i.e.,  up  to  $850,000  in 
public  funds).  Thereafter,  additional  contributions  received  by  mayoral  candidates 

:  ,  would  be  matched  on  a  one-to-one  basis. 

For  the  one-to-one  tiers  of  matching  public  funds,  non-incumbent  and  incumbent 
candidates  would  have  slightly  different  amounts  of  public  funds  available  to  them. 
Incumbent  supen/isorial  candidates  could  match  up  $32,500  in  private  contributions, 
while  non-incumbent  supervisorial  candidates  could  receive  up  to  $35,000.  Incumbent 
mayoral  candidates  could  match  up  to  $12,500  in  private  contributions,  and  non- 
incumbent  mayoral  candidates  could  receive  up  to  $25,000. 

5.  Individual  expenditure  ceilings:  For  supervisorial  candidates  the  initial  individual 
expenditure  ceiling  would  be  increased  to  $250,000  from  $143,000.  The  initial 
individual  expenditure  ceiling  for  mayoral  candidates  would  remain  at  SI  ,475,000. 

But  for  both  types  of  candidates,  if  they  fund-raise  beyond  their  initial  individual 
expenditure  ceilings,  their  private  contributions  will  no  longer  be  matched  with  public 
funds. 
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6.       Penalties  for  violations:  Under  the  proposal,  if  a  successful  candidate  for  the 
Board  of  Supervisors  exceeded  the  applicable  expenditure  ceiling  by  more  than  ten 
percent,  such  a  violation  would  constitute  official  misconduct.  If  the  Mayor  chose  to 
pursue  official  misconduct  charges,  the  suspension  and  possible  removal  of  the 
candidate  would  be  subject  to  the  procedures  set  forth  in  Charter  section  15.105(a). 

Candidates  for  local  elective  offices,  including  the  Board  of  Supervisors  and  Mayor,  would  be 
required  to  file  their  nomination  documents  by  no  later  than  the  146th  day  before  the  election. 

The  proposed  legislation  also  includes  uncodified  findings  that  explain  the  governmental 
purposes  served  by  the  City's  public  financing  program,  and  the  need  for  the  individual 
expenditure  ceiling  mechanism. 

Background  Information 

One  purpose  of  this  proposal  is  to  respond  to  the  United  States  Supreme  Court's  ruling  in 
Arizona  Free  Enterprise  v.  Bennett,  131  S.Ct.  2806  (2011),  a  decision  that  found  that 
Arizona's  public  financing  program  violated  the  Constitution  by  providing  additional  public 
funds  to  participating  candidates  in  response  to  spending  by  non-participating  candidates  and 
third-parties. 

At  its  January  23,  2012  meeting,  the  Ethics  Commission  unanimously  approved  the  portions 
of  this  proposal  that  amend  the  Campaign  and  Governmental  Conduct  Code. 

On  February  28,  2012,  the  Board  of  Supervisors  made  further  amendments  to  the  proposal 
and  re-referred  the  legislation  to  the  Ethics  Commission. 
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[DRAFT] 

Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
March  9,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 

1.         Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  8:30  AM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  and  Paul  A.  Renne, 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Shaista  Shaikh,  Assistant  Deput>'  Director; 
Catherine  Argumedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 
OTHERS  PRESENT:  Steven  Hill  and  David  Pilpel. 
MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Amendments  to  legislation  regarding  public  financing  programs,  dated  March  5, 
2012. 

-  Draft  amendments  to  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  (File  No.  1 1 1 082), 
dated  February  28,  2012. 

-  Legislative  Digest  (File  No.  1 1 1082),  dated  February  28,  2012. 

-  Staff  Memorandum  re:  Additional  changes.  Public  Finance  Proposal,  dated  March  8,  2012. 

-  Draft  amendments  to  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  (File  No.  1  1 1082), 
dated  March  8,  2012. 

n.        Consideration  of  amendments  to  legislations  to  amend  the  Campaign  Finance  Reform 
Ordinance  ("CFRO"),  San  Francisco  Campaign  and  Governmental  Conduct  Code 
section  1.100  et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the 
Board  of  Supervisors  and  Mayor. 

Executive  Director  St.  Croix  introduced  the  item.  He  stated  that  new  amendments  have  been  submitted 
for  the  Commission's  consideration.  He  stated  that  Board  members  had  negotiated  changes  this  week  and 
came  to  a  new  agreement  last  night.  The  proposal  includes  three  changes  to  the  amendments  pre\  iousK 
approved  by  the  Commission.  The  first  change  is  that  the  cap  on  the  Election  Campaign  Fund  remains  at 
$7  million,  not  $13.5  million.  The  second  change  is  that  the  initial  individual  expenditure  ceiling  for 
Mayoral  candidates  will  remain  at  $1,475  million  and  not  be  raised.  Finally,  a  change  has  been  proposed 
to  section  1.154(b)(1)  [page  18,  lines  5-14]  regarding  when  the  Ethics  Commission  must  notifv-  the  Board 
and  the  Mayor  that  the  public  fimds  available  prior  to  a  Mayoral  election  is  too  low. 

Chairperson  Hur  asked  what  would  happen  procedurally  if  the  Commission  were  to  approve  the 
amendments.  Mr.  St.  Croix  stated  that  the  legislation  would  go  to  the  Rules  Committee  and  would  be 
heard  on  April  5  or  possibly  late  March.  He  stated  that  after  that,  it  would  return  to  the  full  Board.  He 
stated  that  there  is  sufficient  support  at  the  Board  for  the  proposed  amendments. 
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Chairperson  1  lur  asked  OCA  Shen  w  hcther  there  were  any  procedural  issues  with  the  Commission's 
taking  action  on  this  iicni.  OCA  Shcn  slated  that  the  Commission  may  amend  legislation  as  it  sees  fit,  as 
there  was  sufficient  notice  of  tlie  item  to  be  heard  and  discussed.  He  stated  that  the  Commission  may 
make  legislative  changes  to  any  legislation  and  pass  it  the  same  day. 

Commissioner  Studley  asked  how  staff  determined  the  $7  million  cap.  Mr.  St.  Croix  stated  that  the  most 
that  has  been  spent  to  tliis  point  is  $4.8  million  and  so  staff  decided  that  a  $5  million  cap  was  too  low.  He 
stated  that  staff  anticipated  that  $7  million  would  be  sufficient  to  cover  a  Mayoral  race. 

DCA  Shen  clarified  that,  under  the  amended  section  1.154(b)(1),  the  Commission  would  be  required  to 
notily  the  Board  and  Mayor,  but  would  not  be  required  to  request  the  money,  if  not  practically  required. 
Chairperson  Hur  asked  whether  there  was  a  mechanism  for  the  Board  or  Mayor  to  increase  funds  without 
the  Commission's  request.  Mr.  St.  Croix  stated  that  they  could  if  it  were  within  their  budgetar>'  authority'. 

Public  Comment: 

David  Pilpel  stated  that  he  had  just  seen  the  latest  draft  amendments.  He  stated  that  he  was  unhappy  to 
see  the  amendments  now  and  expressed  concern  that  copies  were  not  made  available  to  the  public  earlier. 
Mr.  St.  Croix  stated  that  tlie  amendments  were  completed  last  night.  Chairperson  Hur  stated  that  the 
Commissioners  had  not  seen  the  latest  draft  amendments  until  this  morning. 

Mr.  Pilpel  noted  a  technical  change  on  page  18,  subsection  b.  He  stated  that  "Mayor'  should  be  added  to 
line  6  and  lines  16-17.  He  stated  that  he  had  no  policy  objection  to  the  program  structure.  He  stated  that 
there  could  be  a  possible  lawsuit  regarding  treating  incumbents  differently  from  other  candidates.  He  also 
suggested  moving  the  filing  deadline  back  to  election  minus  146  days,  in  order  to  extend  the  campaign 
season.  He  stated  that  there  could  be  other  approaches  for  dealing  with  "zombie"  candidates  or  limiting 
the  number  of  candidates  seeking  public  fmancing. 

Steven  Hill  stated  that  there  had  not  been  an  intention  to  hide  anything,  but  that  members  of  the  Board 
had  concerns  and  they  attempted  to  address  them  as  quickly  as  possible.  He  stated  that  Board  members 
wanted  to  make  sure  that  the  people  were  doing  the  right  thing  and  that  everything  finalized  yesterday 
evening.  He  stated  that  the  amendments  further  the  goals  of  the  campaign  finance  program.  He 
expressed  support  for  the  proposed  amendments  and  urged  the  Commission  to  adopt  the  amendments. 

Motion  12-03-09-1  (Hayon/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  approve  the  proposed  amendments  of  the  Campaign  Finance  Reform  Ordinance. 

III.  Adjournment. 

The  meeting  was  adjourned  at  8:50  AM. 
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(Approved  March  26,  2012) 


Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
March  9,2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


APR  -5  2012 


I. 


Call  to  order  and  roll  call. 


SAN  FRANCISCO 

PI  13; JC  L'BRARV 


Chairperson  Hur  called  the  meeting  to  order  at  8:30  AM.  Id' J>.-  L  ^Y^f^^  ' 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley.  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  and  Paul  A.  Renne. 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Shaista  Shaikh,  Assistant  Deputv  Director: 
Catherine  Argumedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney  (DCA). 
i  OTHERS  PRESENT:  Steven  Hill  and  David  Pilpel. 
MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Amendments  to  legislation  regarding  public  financing  programs,  dated  March  5. 


-  Draft  amendments  to  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  (File  No.  1 1 1 082), 
dated  February  28,  2012. 

-  Legislative  Digest  (File  No.  1 1 1082),  dated  February  28,  2012. 

-  Staff  Memorandum  re:  Additional  changes.  Public  Finance  Proposal,  dated  March  8,  2012. 

-  Draft  amendments  to  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  (File  No.  1 1 1 082), 
dated  March  8,2012. 

11.        Consideration  of  amendments  to  legislations  to  amend  the  Campaign  Finance  Reform 
Ordinance  ("CFRO"),  San  Francisco  Campaign  and  Governmental  Conduct  Code 
section  LlOO  et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the 
Board  of  Supervisors  and  Mayor. 

Executive  Director  St.  Croix  introduced  the  item.  He  stated  that  new  amendments  have  been  submitted 
for  the  Commission's  consideration.  He  stated  that  Board  members  had  negotiated  changes  this  v\eek  and 
came  to  a  new  agreement  last  night.  The  proposal  includes  three  changes  to  the  amendments  pre\  iousK 
approved  by  the  Commission.  The  first  change  is  that  the  cap  on  the  Election  Campaign  Fund  remains  at 
$7  million,  not  $13.5  million.  The  second  change  is  that  the  initial  individual  expenditure  ceiling  for 
Mayoral  candidates  will  remain  at  $1 .475  million  and  not  be  raised.  Finally,  a  change  has  been  proposed 
to  section  1.154(b)(1)  [page  18,  lines  5-14]  regarding  when  the  Ethics  Commission  must  notifi.  the  Board 
and  the  Mayor  that  the  public  fiinds  available  prior  to  a  Mayoral  election  is  too  low . 

Chairperson  Hur  asked  what  would  happen  procedurally  if  the  Commission  were  to  approve  the 
amendments.  Mr.  St.  Croix  stated  that  the  legislation  would  go  to  the  Rules  Committee  and  \s  ould  be 
heard  on  April  5  or  possibly  late  March.  He  stated  that  after  that,  it  would  return  to  the  full  Board.  He 
stated  that  there  is  sufficient  support  at  the  Board  for  the  proposed  amendments. 


2012. 
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(Approved  March  26.  2012) 


Chairperson  Hur  asked  DCA  Shen  whotlier  tliere  were  any  procedural  issues  with  the  Commission's 
taking  action  on  this  item.  DCA  Shcn  staled  thai  the  Commission  ma>  amend  legislation  as  it  sees  fit.  as 
there  w  as  suHlcient  notice  of  the  item  to  be  heard  and  discussed.  He  stated  that  the  Commission  ma\ 
make  iegislati\e  changes  to  an\  legislation  and  pass  it  the  same  da> . 

Commissioner  Studies  asked  how  staff  detemiined  the  $7  million  cap.  Mr.  St.  Croix  stated  that  the  most 
that  has  been  spent  to  this  point  is  S4.8  million  and  so  staff  decided  that  a  $5  million  cap  w  as  too  low  .  He 
stated  that  staff  anticipated  that  $7  million  w  ould  be  sufficient  to  cover  a  Mav  oral  race. 

DCA  Shen  clarified  that,  under  the  amended  section  1.154(b)(1).  the  Commission  would  be  required  to 
notifs  the  Board  and  Ma>  or.  but  would  not  be  required  to  request  the  mone\  .  if  not  practicalK  required. 
Chairperson  Hur  asked  whether  there  was  a  mechanism  for  the  Board  or  Mayor  to  increase  funds  w  ithout 
the  Commission's  request.  Mr.  St.  Croix  stated  that  they  could  if  it  were  w  ithin  their  budgetar\  authority  . 

Public  Comment: 

David  Pilpel  stated  that  he  had  just  seen  the  latest  draft  amendments.  He  stated  that  he  was  unhappy  to 
see  the  amendments  now  and  expressed  concern  that  copies  were  not  made  available  to  the  public  earlier. 
Mr.  St.  Croix  stated  that  the  amendments  were  completed  last  night.  Chairperson  Hur  stated  that  the 
Commissioners  had  not  seen  the  latest  draft  amendments  until  this  morning. 

Mr.  Pilpel  noted  a  technical  change  on  page  18.  subsection  b.  He  stated  that  "Mayor"  should  be  added  to 
line  6  and  lines  16-17.  He  stated  that  he  had  no  policy  objection  to  the  program  structure.  He  stated  that 
there  could  be  a  "future  court  decision"  regarding  treating  incumbents  differently  from  other  candidates. 
He  also  suggested  keeping  the  filing  deadline  at  Election  Day  minus  88  days,  in  order  to  avoid  extending 
the  campaign  season.  He  stated  that  there  could  be  other  approaches  for  dealing  w  ith  "zombie" 
candidates  or  limiting  the  number  of  candidates  seeking  public  financing. 

Steven  Hill  stated  that  there  had  not  been  an  intention  to  hide  anything,  but  that  members  of  the  Board 
had  concerns  and  they  attempted  to  address  them  as  quickly  as  possible.  He  stated  that  Board  members 
w  anted  to  make  sure  that  the  people  were  doing  the  right  thing  and  that  everything  finalized  yesterday 
evening.  He  stated  that  the  amendments  further  the  goals  of  the  campaign  finance  program.  He 
expressed  support  for  the  proposed  amendments  and  urged  the  Commission  to  adopt  the  amendments. 

Motion  12-03-09-1  (Hay  on/Stud  ley):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  approve  the  proposed  amendments  of  the  Campaign  Finance  Reform  Ordinance. 

III.  Adjournment. 

1  he  meeting  was  adjourned  at  8:50  AM. 
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25  Van  Ness  Ave.,  Suite  220 
Ethics  Commission  {^L^S^^^M  )SI  San  Francisco,  CA  94102 

Phone  252-3100  Fax  252-3112 

03-22-12  P03:59  ■ 

SAN  FRANCISCO  ETHICS  COMMISSION  ^ICCL 
NOTICE  OF  REGULAR  MEETING 

March  26,  2012  5:30  P.M.  ^  -  ^012 

and  AGENDA  ^'^^  ^RANC/SCr 

Room  400  City  Hall  PUBLIC  UBRARy 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

NOTICE:  There  will  be  no  business  conducted  at 
this  meeting  related  to  the  Mayor's  suspension  of  the 
Sheriff. 

I.  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Selection  of  Random  Audits  of  2011  Committees.  Staff  estimates  that  it  will  have 
time  and  resources  to  conduct  five  random  audits  of  non-publicly  financed 
candidate,  ballot  measure  and  general  purpose  committees  that  w  ere  active  in  the 
2011  election.  The  Commission  may  choose  these  five  committees  on  a  random  basis 
at  this  meeting.  (Discussion  and  possible  action.) 

IV.  Staff  presentation  of  public  finance  report.  After  each  election  cycle  involving  publicly- 
financed  races,  staff  makes  a  report  on  execution  of  the  public  financing  program  for 
that  election  cycle.  At  this  meeting,  staff  will  present  a  report  on  the  2011  election 
cycle.  The  report  is  available  at  the  Commission  office  as  well  as  on  the  Commission 
website.  (Discussion  and  possible  action.) 

V.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  for  the  San 

Francisco  Public  Library.  At  its  last  meeting,  the  Commission  initially  approved 
amendments  to  the  Library's  SIA.  Since  then,  the  City  has  met  and  conferred  with 
the  unions  that  represent  employees  who  are  governed  by  the  SIA.  At  this  meeting, 
the  Commission  will  consider  final  approval  of  the  amendments.  A  staff  report  is 
available  at  the  Commission  office  as  well  as  on  the  Commission  website. 
(Discussion  and  possible  action.) 


VI. 


Minutes  of  the  Commission's  regular  meeting  of  February  27,  2012  and  special 
meeting  of  March  9,  2012.  (Discussion  and  possible  action.) 


SK  Ethics  Commission  Asieiuia     March  2h.  2012 


Vn.  E\ccuti>  e  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 

VIII.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

w  ithin  the  jurisdiction  of  the  Ethics  Commission. 

X.  Adjournment. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government 's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotfdsfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://wH'^i.sfsov.ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  {SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activit}-.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  M'M'w.sf ethics. org 
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Date: 


To: 


March  20,  2012 

Members,  Ethics  Commission 


From:  John  St.  Croix,  Executive  Director 

By:  Shaista  Shaikh,  Assistant  Deputy  Di 


Re:      Audit  Selection  of  Year  20 1 1  Committees 


'^^IC  LIBRARY 


This  memorandum  explains  the  Ethics  Commission's  audit  selection  guidelines  and 
summarizes  the  levels  of  financial  activity  by  the  different  types  of  committees  that 
were  active  during  201 1.  At  its  March  26,  2012  meeting,  the  Commission  will 
randomly  select  committees  to  be  audited. 

Staff  has  determined  that  it  will  be  able  to  audit  five  recipient  committees  that  were 
active  in  the  November  8,  201 1  election.  The  audit  pool  includes: 

•  all  candidates^  who  ran  for  City  elective  office  in  the  November  201 1  election; 

•  ballot  measure  committees  active  in  the  November  201 1  election;  and 

•  general  purpose  recipient  and  primarily  formed  candidate  committees  that  were 
active  in  2011. 


Table  1 :  Types  and  Financial  Activity  Levels  of  Committees  Active  in  201 1 


Level  of  Financial 
Activity^ 

Ballot 
Measure 
Committees 

Candidates 

General 
Purpose 
Committees 

No.  of 
committees 
in  audit 
pool 

No.  of 
committees 
to  be 
selected 

$10,000  to 
$50,000 

5 

3 

14 

22 

1 

Above  $50,000  to 
$100,000 

2 

2 

6 

10 

1 

Above  $100,000 

12 

8 

14 

34        1  3 

'  Publicly  financed  candidates  were  not  part  of  the  audit  pool  because  they  are  subject  to  a  mandatory  audit. 
The  pool  also  excludes  candidates  for  county  central  committees,  general  purpose  committees  that  were 
selected  for  audit  through  the  2010  random  selection  process,  and  committees  with  fmancial  activity  of  less 
than  $10,000. 

For  candidates  and  ballot  measure  committees,  the  level  of  financial  activity  is  based  on  the  sum  of 
expenditures  made  by  these  candidates  and  committees  from  the  time  their  committees  were  formed 
through  December  31,2011.  For  general  purpose  coromittees,  the  level  of  financial  activity  is  based  on  the 
expenditures  made  in  20 1 1 . 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3 100«  Fax  (415)  252-3112 


Total 

19 

13 

34 

66 

5  (7.5%) 

In  20 11.  the  Commission  administered  the  Mayoral  public  financing  program,  which  was  very 
dilYerent  from  the  public  financing  program  for  Board  of  Supervisors  candidates.  Wliile  the  Mayoral 
public  financing  program  involved  larger  amounts  of  public  funds  that  were  disbursed  and 
expenditures  that  were  made  to  support  or  oppose  candidates,  it  also  meant  that  staff  was  much  busier 
reviewing  applications  for  public  financing,  monitoring  Individual  Expenditure  Ceilings  and 
answering  complex  questions.  In  addition,  one  auditor  left  the  Commission  in  the  first  part  of  201 1 . 
For  these  reasons,  staff  has  not  completed  audits  from  the  year  2010.  As  soon  as  proposed  public 
financing  legislation  passes,  staff  will  update  manuals  and  forms,  conduct  workshops  and  begin  to 
administer  the  public  financing  program  for  supervisorial  candidates  in  the  November  2012  election. 

The  mandatory  audits  of  the  201 1  publicly  financed  Mayoral  candidates  will  begin  when  staff 
completes  the  audits  of  the  22  publicly  financed  Board  of  Supervisors  candidates  from  2010  and  the 
seven  randomly  selected  audits  of  committees  acfive  in  2010.  Thus,  staff  has  determined  it  can 
perform  tlve  randomly  selected  audits  from  the  201 1  election  cycle. 


c 


Level  of 
Financial 
Activity 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

fO 

ro 

Total 
Expenditures 

$14,097  1 

$18,538  1 

$26,829  1 

$38,000 

$41,257  1 

$67,500  1 

$95,150  1 

$102,077  1 

$112,294  1 

$129,455  1 

$131,700 

$134,256 

$136,702 

$163,229  1 

$225,137  1 

$381,422  1 

$636,769 

$741,175 

$1,337,498 

$11,620 

o 
cd' 
fe9 

$49,529 

$53,697  1 

$70,323 

$197,238  1 

$245,745  1 

$265,640  1 

Committee 
Type 

BMC  1 

BMC  1 

BMC  1 

BMC 

BMC  1 

BMC  1 

BMC  1 

BMC  1 

BMC  1 

BMC  1 

BMC 

BMC 

BMC 

BMC  1 

BMC  1 

BMC  1 

BMC 

BMC 

BMC 

CTL  1 

CTL  1 

CTL  1 

CTL  1 

CTL  1 

CTL  1 

CTL  1 

CTL  1 

Committee  Name 

Friends  of  Ethics,  Committee  Opposed  to  Measures  E  &  F  | 

Committee  Opposing  Forced  Male  Circumcision  | 

Committee  To  Stop  Mass  Demolition  of  Housing,  A  Committee  to  Support  Proposition  | 

Yes  on  E,  San  Franciscans  for  Ballot  Measure  Reform,  Supported  by  Supen/isor  Scott  Wiener 

Students  First  -  Yes  on  H  | 

THE  MUNICIPAL  ATTORNEYS  ASSOCIATION,  YES  ON  C,  NO  ON  D  | 

COMMITTEE  FOR  A  FAIR  AND  BETTER  SAN  FRANCISCO,  NO  ON  G  | 

ONE  CALIFORNIA  FOR  ALL -YEE  FOR  A  | 

SAN  FRANCISCO  FIRE  FIGHTERS  LOCAL  798,  YES  ON  C,  NO  ON  D  | 

SEIU  United  Healthcare  Workers  West  Political  Issues  Committee  | 

Support  Quality  Neighborhood  Schools  for  All  -  Yes  on  H,  Supported  by  Entrepreneur  Joanna 
Rees  and  Education  Reform  Advocates 

Committee  for  Parental  Choice  and  Religious  Freedom,  sponsored  by  the  Jewish  Community 
Relations  Council 

H  No!  Let  Parents  Decide,  sponsored  by  and  with  major  funding  from:  United  Educators  of  San 

Francisco 

Fix  Our  Streets  -  Yes  on  B  | 

Yes  on  Proposition  G  201 1  (see  additional  page  for  full  committe  name)  | 

Rebuilding  San  Francisco  Schools,  Yes  on  Proposition  A  | 

Yes  on  Proposition  D,  supported  by  Public  Defender  Jeff  Adachi,  Basic  American  Foods 
executive  George  Hume  &  business  investor  Michael  Moritz 

STANDING  UP  FOR  WORKING  FAMILIES,  YES  ON  C,  NO  ON  D,  A  COALITION  OF 
TEACHERS,  NURSES,  FIREFIGHTERS,  PUBLIC  EMPLOYEES  AND  HEALTH  CARE 

ADVOCATES 

SAN  FRANCISCANS  UNITED  FOR  PENSION  AND  HEALTH  REFORM,  YES  ON  C,  NO  ON 
D,  A  COALITION  OF  PUBLIC  EMPLOYEES,  TAXPAYERS  AND  BUSINESS  GROUPS 

Michael  Evans  for  Sheriff  2011  | 

Terry  Baum  for  Mayor  201 1  | 

Committee  to  Elect  Cesar  Ascarrunz  for  Mayor  of  San  Francisco,  201 1  | 

Bill  Fazio  for  District  Attorney  201 1  | 

Vu  Trinh  for  SF  District  Attorney  201 1  | 

Adachi  For  Mayor  2011  | 

Miyamoto  for  Shenff  2011  | 

Ross  Mirkarimi  for  Sheriff  2011  | 

Filer  ID 

1  1340788 

1336649 

1  1339557 

1340708 

1326084 

1342853  1 

1342495 

1311596  1 

1332447  1 

991800  1 

1342070 

1338674 

1341548 

1340704  1 

1341729  1 

1340175  1 

1336704 

1329001 

1340454 

1338564  1 

1338669  1 

1339111  1 

1340819  1 

1339732  1 

1340832  1 

1338641  1 

1337'Jfi.'  1 

070449 

1   1338720  1 

1    1271203  1 

1    941562  1 

991525 

1    1342147  1 

1    931558  1 

1    932123  1 

1    842018  1 

1341023 

1    921683  1 

1    1243711  1 

1    1245538  1 

eg 

00 
M 
CO 

1    1332622  1 

1  1311766 

1  991741 

1342256 

1  961946 

1  1306077 

1237101 

970432 

1  1340520 

1  1337335 

1  1336662 
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Report  of  the  Mayoral  Public  Financing  Program  of  2011 


This  report  is  intended  to  satisfy  the  requirements  set  forth  in  Section  1.156  of  the  San  Francisco 
Campaign  and  Governmental  Conduct  Code,  which  stipulate  that  the  Ethics  Commission 
produce  a  report  following  the  November  201 1  election  stating: 

•  The  amount  of  public  funds  disbursed  to  campaigns  in  the  election; 

•  The  number  of  candidates  who  received  public  funds; 

•  The  number  of  nonparticipating  candidates; 

•  The  amount  of  qualified  campaign  expenditures  made  by  all  candidates  in  that  election; 

•  The  amount  of  independent  expenditures  made  in  connection  with  the  election;  and 

•  Other  relevant  information  deemed  useful  by  the  Ethics  Commission. 

The  data  presented  is  based  on  information  reported  in  campaign  disclosure  statements  covering 
through  December  31,  201 1  and  from  the  Commission's  record  of  public  funds  disbursements. 

I.  Introduction 

San  Francisco's  pubHc  financing  program  for  candidates  for  the  Board  of  Supervisors  was 
adopted  through  a  ballot  measure  (Proposition  O)  in  November  2000.  In  2006,  the  program  was 
extended  to  include  Mayoral  candidates  as  well.  The  San  Francisco  Ethics  Cormnission 
("Commission")  administered  the  public  fmancing  program  in  elections  for  candidates  for  the 
Board  of  Supervisors  in  2002,  2004,  2006,  2008  and  2010.  Because  no  candidate  for  Mayor 
qualified  for  public  funding  in  2007,  the  Commission  administered  the  public  fmancing  program 
in  a  Mayoral  election  for  the  first  time  in  201 1 . 

With  respect  to  the  disbursement  formula  and  expenditure  ceilings,  the  program  as  it  was 
implemented  in  the  201 1,  2010  and  2008  elections  was  significantly  different  from  the  program 
that  was  administered  in  2002,  2004,  and  2006.^  The  public  financing  program  provides 
candidates  running  for  the  Board  of  Supervisors  or  Mayor  with  partial  public  funding  to  fund 
their  campaigns.  The  Commission  developed  the  program  with  the  intent  that  it  would  provide 
candidates  a  neutral  source  of  additional  fimding,  encourage  more  candidates  to  run  for  office, 
allow  candidates  to  spend  more  time  discussing  the  issues  and  spend  less  time  fundraising,  and 
encourage  candidates  to  limit  their  spending. 


^  See  Appendix  for  a  complete  overview  of  the  requirements  of  the  pubhc  financing  proaram  as  it  was  implemented 
in2011. 
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II.       Mavoral  Candidates  on  the  November  8,  2011  Ballot  and  the  Amount  of  Public 
1  uiuls  Disbur  sed  in  the  NOn  ember  S.  2011  Flection 

A.  Candidates  Who  Sought  Office.  Whether  They  Participated  in  the  Public  Financing 
Program  and  Whether  Thev  Were  Elected  to  Office 

In  San  Francisco,  the  Mayor's  office  is  voted  upon  every  four  years.  In  January  201 1.  the  Board 
of  Supervisors  filled  the  vacant  Mayor's  office  with  an  appointee  who  ran  as  the  incumbent 
Mayoral  candidate  in  the  November  election.  A  total  of  16  candidates  for  Mayor  appeared  on 
the  November  201 1  ballot  and  nine  of  these  candidates  qualified  to  receive  public  funds. 
The  nine  participants  of  the  public  financing  program  did  not  include  the  incumbent.  The 
incumbent  won  the  election. 

Table  1  belov.-  lists  candidates  for  Mayor  whose  names  appeared  on  the  November  8,  201 1 
ballot,  indicates  whether  they  participated  in  the  public  financing  program,  and  identifies  the 
candidate  who  was  elected  to  ofiice. 


Table  1:  List  of  2011  Mayoral  Candidates,  Whether  They  Participated  in  the  Public 
Financing  Program,  and  W  hether  They  Were  Elected  to  Office" 


Candidate 

Participation  Status  (P=participating 
candidate;  NP=non-participating  candidate) 

Whether  candidate  was 
elected  or  defeated 

Jeff  Adachi 

NP 

Defeated 

Michela  Alioto-Pier 

P 

Defeated 

Cesar  Ascarrunz 

NP 

Defeated 

John  Avalos 

P 

Defeated 

Terry  Baum 

NP 

Defeated 

David  Chiu 

P 

Defeated 

Paul  T.  Currier* 

NP 

Defeated 

Bevan  Dufty 

P 

Defeated 

Tony  Hall 

P 

Defeated 

Dennis  Herrera 

P 

Defeated 

Erail  Lawrence* 

NP 

Defeated 

Ed  Lee 

NP 

Elected 

Wihna  Pang 

NP 

Defeated 

Joanna  Rees 

P 

Defeated 

Phil  Ting 

P 

Defeated 

Leland  Yee 

P 

Defeated 

Total 

9  participating  candidates;  7  non-participating  candidates 

'  An  asterisk  ("*")  indicates  candidates  who  were  not  required  to  file  electronic  campaign  statements  (i.e., 
candidates  who  received  less  than  $5,000  in  contributions).  Staff  believes  that  the  electronic  reports  capture  the 
information  related  to  contributions  and  expenditures  that  is  necessary  to  prepare  this  report.  The  cumulative 
amount  of  activity  by  any  candidate  who  filed  either  Form  470  or  460  in  paper  form  only  should  not  exceed 
$4,999.99,  which  is  an  amount  staff  believes  will  not  skew  the  general  information  provided  in  this  report. 
Accordingly,  staff  did  not  look  to  the  content  of  the  paper  filings  to  prepare  tliis  report.  Staff  used  the  same  process 
in  gathering  data  for  reports  on  public  financing  programs  administered  in  past  years. 
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B.  The  Amount  of  Public  Funds  Disbursed  in  201 1 


A  total  of  $11, 094,247  in  the  Election  Campaign  Fund  was  available  for  disbursement.  On  the 
59^*^  day  before  the  election  the  Executive  Director  was  required  to  calculate  the  Per  Candidate 
Available  Disbursement  Limit.  Prior  to  this  date,  eligible  candidates  could  receive  up  to 
$900,000  each.  The  Per  Candidate  Available  Disbursement  Limit  was  determined  to  be 
$1,232,694.  However,  at  the  tune  that  the  Commission  notified  Mayoral  candidates  of  the  Per 
Candidate  Available  Disbursement  Limit,  the  Coramission  also  informed  candidates  of  pending 
legislation  that  would  have  capped  the  disbursements  at  $900,000  per  candidate  in  response  to 
the  Supreme  Court's  June  27,  201 1  decision  in  Arizona  Free  Enterprise  Club 's  Freedom  Club 
PAC,  et  al.  V.  Bennett. 

The  nine  ehgible  candidates  received  a  total  of  $4,696,390  in  public  funds,  an  average  of 
$521,821  per  candidate.  Because  the  individual  expenditure  ceiling  was  raised  for  every 
publicly-fmanced  candidate  and  the  Per  Candidate  Available  Disbursement  Lunit  was  greater 
than  $900,000,  candidates  were  eligible  to  receive  more  than  $900,000  based  on  the  amount  of 
matching  contributions  raised;  none  of  the  nine  publicly-financed  candidates  received  more  than 
$900,000.  The  highest  amount  disbursed  to  any  candidate  was  $720,690. 

Table  2  below  provides  a  breakdown  of  the  amount  of  public  funds  disbursed  to  each  qualifying 
candidate.  It  also  shows  the  amount  of  total  funds  (public  plus  private)  that  was  available  to  all 
candidates,  participating  and  non-participating. 


Table  2:  Amount  of  Public  Funds  Disbursed  as  Compared  to  Total  Funds  Available  to 
Candidates^ 


Candidate 

Amount  of  Public  Funds 
Disbursed  to  Participating 
Candidates 

Total  Funds  Available  to 
Candidates  (private  funds 
plus  public  funds,  if  any) 

Public  Funds  as 
a  Percentage  of 
Total  Funds 

Jeff  Adachi 

n/a 

$193,626 

n/a 

Michela  Alioto-Pier 

$487,950 

$769,469 

63% 

Cesar  Ascaminz 

n'a 

$49,529 

n/a 

John  Avalos 

$461,479 

$694,144 

66% 

Terry  Baum 

n/a 

$49,093 

n/a 

David  Chiu 

$572,050 

$1,241,874 

46% 

Be  van  Dufty 

$682,108 

$1,408,061 

48% 

Tony  Hall 

$428,056 

$591,763 

72% 

Dennis  Herrera 

$720,690 

$1,551,721 

46% 

Ed  Lee 

n/a 

51,592.436 

n/a 

Wilma  Pang 

n/a 

$7,453 

n/a 

Joanna  Rees 

$492,480 

$946,417 

52% 

Phil  Ting 

$312,564 

$501,292 

62% 

Leland  Yee 

$539,014 

$1,375,558 

39°'o 

Total 

$4,696,390 

$10,972,436 

43°  0 

^  Total  funds  in  this  table  include  total  monetary  contributions,  loans,  in-kind  contributions,  public  funds  and 
candidates'  personal  funds  used  for  campaign  purposes. 
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Public  grants  represented  43  percent  of  the  total  funds  (public  and  private)  that  were  available  to 
all  candidates. 


111.     C  andidate  Spending 

In  the  November  8.  201 1  election,  candidate  spending  totaled  $1 1,360,605.  This  figure  does  not 
include  spending  by  non-candidates.  Table  3  below  lists  the  amounts  spent  by  Mayoral 
candidates.  The  table  also  shows  the  highest  level  of  a  candidate's  Individual  Expenditure 
Ceiling,  if  the  candidate  were  publicly  financed.  Publicly  financed  candidates  were  required  to 
limit  their  expenditures  to  the  amount  of  their  Individual  Expenditure  Ceiling,  which  began  at 
SI. 475. 000  and  was  raised  by  the  Commission  based  on  the  highest  level  of  Total  Supportive 
Funds  of  a  publicly  financed  candidate's  opponents  plus  the  Total  Opposition  Spending  against 
such  publicly  financed  candidate.  Expendit^e  data  includes  both  paid  expenditures  and  debt. 

Table  3:  2011  Candidate  Spending 


Candidate 

Highest  Level  of  Candidate's 
Individual  Expenditure 
Ceiling 

Total  Expenditures  Incurred 

Jeff  Adachi 

n/a 

$197,238 

Michela  AJioto-Pier 

$2,675,000 

$769,739 

Cesar  Ascaminz 

n/a 

$49,529 

John  Avalos 

$2,675,000 

$649,777 

Terry  Baum 

n/a 

$49,093 

David  Chiu 

$2,675,000 

$1,240,919 

Bevan  Dufty 

$2,675,000 

$1,396,286 

Tony  HaU 

$2,675,000 

$595,825 

Dennis  Herrera 

$2,675,000 

$1,563,665 

Ed  Lee 

n/a 

$1,888,968 

Wilma  Pang 

n/a 

$7,453 

Joanna  Rees 

$2,675,000 

$948,523 

Phil  Ting 

$2,675,000 

$528,167 

Leland  Yee 

$2,675,000 

$1,475,423 

Total 

Sll,360,605 

The  chart  below  shows  spending  by  candidates  in  graphic  form. 
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Chart  1:  2011  Candidate  Spending 
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IV.     Spending  by  Third  Parties 

In  201 1,  third  parties  were  required  to  report  independent  expenditures,  member 
communications,  and  electioneering  communications  on  the  Commission's  Third  Party 
Disclosure  Form.  Third  party  spending  regarding  Mayoral  candidates  in  the  November  20 1 1 
election  as  disclosed  on  the  Third  Party  Disclosure  Form  totaled  $2,569,035  ($2,125,957  in 
supportive  spending  and  $443,078  in  opposition  spending)/ 

The  table  below  summarizes  the  data  reported  on  the  Third  Party  Disclosure  Form  related  to  the 
candidates. 


Table  4:  Third  Party  Spending  in  2011 


SPEC  Third  Party  Disclosure  Form 

Affected  Candidate 

Spending  to  Support 

Spending  to  Oppose 

Jeff  Adachi 

$63,007 

Michela  Alioto-Pier 

$13,996 

Cesar  Ascammz 

John  Avalos 

$68,001 

$30,763 

Terry  Baum 

David  Chiu 

$191,792 

Bevan  Dufty 

$63,886 

Tony  Hall 

'*  In  past  public  financing  reports,  this  section  also  included  data  that  was  reported  on  the  FPPC  Form  465. 
However,  Form  465  data  is  not  included  here  because  the  Form  465  requires  disclosure  of  only  independent 
expenditures  whereas  the  Third  Party  Disclosure  Form  requires  disclosure  of  independent  expenditures  as  well  as 
member  communications  and  electioneering  communications. 
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Dennis  Herrera 

$266,987 

$10,172 

Ed  Lee 

$963,41 1 

$402,143 

Wilma  Pang 

Joanna  Rees 

$92,083 

Phil  Ting 

$13,342 

Leland  Yee 

$389,662 

Total  Third  Party  Spending 

$2,126,167 

$443,078 

The  chart  below  displays  third  party  spending  by  candidates  in  graphic  form. 


Chart  2:  Third  Party  Spending  in  2011 
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V.       Public  Financing  at  a  Glance 

As  stated  above,  the  November  201 1  election  was  the  first  election  in  which  one  or  more 
Mayoral  candidates  received  public  funding.  Table  5  below  summarizes  the  data  from  the  201 1 
public  fmancing  program. 


Table  5:  Summary  Data  from  the  2011  Election 


Election  Year 

2011 

Amount  of  Public  Funds  Disbursed 

$4,696,390 

Average  Amount  of  Public  Funds  Disbursed 

$521,821 

Percentage  of  Candidates  who  were  Publicly  Financed 

56 

Total  Amount  of  Candidate  Spending 

$11,360,605 

Amount  of  Third  Party  Spending 

$2,569,035 
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APPENDIX:  Overview  of  San  Francisco's  Limited  Public  Financing 
Program 

A.  Introduction 

In  201 1,  San  Francisco's  limited  public  financing  program  for  candidates  running  for 
Mayor  provided  eligible  candidates  up  to  $900,000  (or  up  to  the  amount  of  the  Per 
Candidate  Available  Disbursement  Limit  if  the  Per  Candidate  Available  Disbursement 
Limit  was  greater  than  $900,000).  The  total  annual  cost  of  the  pubHc  financing  program, 
including  program  administration,  cannot  exceed  $2.75  per  year  per  resident  of  San 
Francisco. 

B.  Criteria  and  Conditions  for  Qualifying  for  Public  Financing 

In  order  to  qualify  for  public  financing,  a  candidate  for  the  November  201 1  election  was 
required  to: 

•  seek  election  to  the  office  of  the  Mayor  and  be  eligible  to  hold  office  if  elected; 

•  file  Form  SFEC-142(a)  Statement  of  Participation  or  Non-Participation  with  the 
Ethics  Commission  indicating  that  he/she  intends  to  participate  in  the  Mayoral 
Public  Financing  Program; 

•  raise  at  least  $25,000  in  qualifying  contributions  from  at  least  250  residents  of  the 
City  in  contribution  amounts  ranging  from  $10  to  $100; 

•  agree  to  limit  spending  on  his  or  her  campaign  to  no  more  than  his/her  Individual 
Expenditure  Ceiling  of  $1,475,000  or  as  raised  by  the  Ethics  Commission; 

•  submit  a  declaration  {Form  SFEC-142(b)-2),  a  qualifying  contributions  list  {Form 
SFEC-142(c)-2),  and  supporting  documentation  to  the  Ethics  Commission  to 
establish  eligibility  to  receive  public  financing; 

•  be  opposed  by  a  candidate  who  has  qualified  for  public  fmancing  or  by  a  candidate 
who  has  received  contributions  or  made  expenditures  that  in  the  aggregate  equal  or 
exceed  $50,000; 

•  bear  the  burden  of  proving  that  each  contribution  relied  upon  to  establish  eligibility- 
is  a  qualifying  contribution  and  that  all  contributions  received  comply  with  the 
Campaign  Finance  Reform  Ordinance  ("CFRO"); 

•  bear  the  burden  of  proving  that  expenditures  made  with  public  funds  were  used  only 
for  qualified  campaign  expenditures; 

•  not  make  payments  to  a  contractor  or  vendor  in  return  for  the  contractor  or  vendor 
making  a  campaign  contribution  to  the  candidate;  and  not  make  more  than  a  total  of 
50  payments  to  a  contractor  or  vendor  who  has  made  a  contribution  to  the  candidate; 

•  not  accept  any  loans  to  the  campaign  from  anyone  except  the  candidate,  and  not  loan 
more  than  $15,000  of  the  candidate's  own  money  to  his/her  campaign; 

•  agree  to  participate  in  at  least  three  debates  with  opponents; 

•  have  paid  any  outstanding  fines  owed  to  the  City  by  the  candidate  or  any  of  the 
candidate's  campaign  committees; 

•  have  filed  any  outstanding  statements,  reports  or  forms  owed  to  the  Citv-  by  the 
candidate  or  any  of  the  candidate's  campaign  committees;  and 
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•  have  no  finding  by  a  court  within  the  past  five  years  that  the  candidate  knowingly, 
willfiilly  or  intentionally  violated  the  CFRO  or  the  campaign  finance  provisions  of 
the  Political  Reform  Act. 

Candidates  were  prohibited  from  using  public  funds  to  pay  administrative,  civil,  or 
criminal  fines,  or  to  pay  for  inaugural  activities  or  officeholder  expenses.  Under  the  law, 
all  qualified  candidates  are  subject  to  a  mandatory  audit. 

C.  Applying  for  Public  Funds 

In  order  to  be  certified  by  the  Executive  Director  of  the  Ethics  Commission  as  having  met 
the  requirements  to  receive  public  financing,  candidates  were  required  to  submit,  along 
with  other  items: 

1)  no  later  than  August  12,  20 11,  the  deadline  for  filing  nominafion  papers,  a  Statement  of 
Participation  or  Non-Participation  (Form  SFEC-1 42(a))  indicating  an  intent  to 
participate  in  the  public  fmancing  program;  and 

2)  beginning  February  8  and  no  later  than  August  30,  201 1,  a  Declaration  for  Public 
Funds  along  with  a  list  of  qualifying  contributions  (Forms  SFEC-142(b)-2  and  SFEC- 
142(c)-2)  and  other  supporting  material. 

Candidates  agreed  to  comply  with  all  the  eligibility  requirements  set  forth  above  by 
signing  and  submitting  the  Declaration  for  Public  Funds.  On  the  accompanying  list  of 
qualifying  contributions,  candidates  were  required  to  include  the  contributor's  full  name, 
street  address,  occupation  and  employer  if  the  contribufion  was  $100  or  more;  the  total 
amount  contributed;  the  amount  of  the  contributor's  qualifying  contribution;  the  date  the 
quality  ing  contribution  was  received;  the  date  the  qualifying  contribution  was  deposited; 
and  the  deposit  batch  number.  Supporting  materials  include  photocopies  of  the  written 
instruments  used  by  the  contributors  to  make  the  qualifying  contributions,  deposit 
receipts  and  other  items  such  as  evidence  of  San  Francisco  residency.  Claims  for 
addifional  public  funds  v/ere  required  to  be  submitted  in  a  similar  manner. 

D.  Formula  for  Disbursing  Public  Funds 

Candidates  who  were  certified  as  eligible  to  participate  in  the  public  financing  program 
received  a  grant  of  $50,000.  After  the  initial  payment  of  $50,000,  candidates  were  able 
to  seek  additional  public  funds  based  on  the  amount  of  matching  contributions  raised  and 
documented  in  timely  claims  submitted  to  the  Ethics  Commission.^  The  maximum 
amount  of  additional  public  funds  that  candidates  were  able  to  receive  was  $850,000.^ 
After  the  initial  payment  of  $50,000,  for  each  dollar  of  matching  contribufions  up  to  the 
next  $100,000  that  candidates  raised,  they  received  four  dollars  from  the  Election 
Campaign  Fund.  Thereafter,  for  each  additional  dollar  of  matching  contributions  raised. 


'  A  matching  contribution  is  a  contribution  that  is  not  a  quaUfying  contribution  or  a  loan,  is  made  by  an 
individual  who  is  a  resident  of  San  Francisco  (other  than  the  candidate  or  the  candidate's  immediate 
family),  is  not  received  more  than  1 8  months  before  the  November  election,  and  complies  with  all  the 
requirements  of  the  CFRO  and  its  implementing  regulations. 

^  The  exact  amount  of  funds  available  to  each  candidate  may  be  less  than  or  greater  than  $900,000, 
depending  on  the  Per  Candidate  Available  Disbursement  Limit.  Please  see  Section  E  below. 


candidates  received  one  dollar  of  public  funds  until  reaching  the  maximum.  The 
maximum  amount  of  public  funds  a  candidate  could  have  received  until  the  Per 
Candidate  Available  Disbursement  Limit  was  determined  was  $900,000,  as  shown  in  the 
table  below: 


Candidate  raises 

Election  Campaign  Fund  pays 

$25,000  in  qualifying  contributions 

$50,000  (initia]  payment) 

Up  to  $100,000  in  matching  contributions 

Up  to  $400,000  (4  to  1  match) 

Up  to  $450,000  in  matching  contributions 

Up  to  $450,000  (1  to  1  match) 

Total  available  to  a  qualified  candidate 

Up  to  $900,000 

E.  Per  Candidate  Available  Disbursement  Limit 

The  Per  Candidate  Available  Disbursement  Limit  is  the  amount  of  public  funds  available 
to  each  candidate  who  has  qualified  to  receive  public  funding.  On  the  59th  day  before 
the  election,  the  Executive  Director  of  the  Ethics  Commission  divides  the  total  amount  of 
non-administrative  funds  in  the  Election  Campaign  Fund  by  the  total  number  of  qualified 
candidates.  The  result  is  the  Per  Candidate  Available  Disbursement  Limit. 

If  the  Per  Candidate  Available  Disbursement  Limit  is  less  than  or  equal  to  $900,000, 
candidates  will  have  access  to  funds  from  the  Election  Campaign  Fund  on  a  first-come 
first-served  basis  up  to  a  maximum  of  $900,000.  If  the  Per  Candidate  Available 
Disbursement  Limit  is  greater  than  $900,000,  candidates  will  have  access  to  the  amount 
of  the  Per  Candidate  Available  Disbursement  Limit,  but  no  candidate  may  receive  public 
funds  that  would  cause  him  or  her  to  exceed  his  or  her  Individual  Expenditure  Ceiling. 
For  the  November  8,  201 1  election,  although  the  Per  Candidate  Available  Disbursement 
Limit  was  $1,232,694,  no  candidate  reached  this  amount;  the  highest  amount  of  public 
funds  disbursed  to  a  single  candidate  was  $720,690. 

F.  Campaign  Spending  Limits 

To  receive  public  funds,  candidates  were  required  to  agree  to  limit  their  spending  to  the 
amount  of  the  Individual  Expenditure  Ceiling,  the  expenditure  ceiling  that  is  established 
for  each  candidate  for  Mayor  who  is  certified  by  the  Ethics  Commission  as  eligible  to 
receive  public  funds.  Each  candidate's  Individual  Expenditure  Ceiling  starts  at 
$1,475,000  and  may  be  raised  under  certain  circumstances.  The  ceiling  may  be  raised  in 
$100,000  increments  if  the  highest  level  of  Total  Supportive  Funds  of  a  publicly  financed 
candidate's  opponents  plus  the  Total  Opposition  Spending  against  such  publicly  financed 
candidate  exceeds  $1,475,000  by  at  least  $100,000. 

G.  Additional  Reportuig  Requu-ements  for  Participating  and  Non-Participating 
Candidates 

All  candidates  for  Mayor  were  required  to  file  Form  SFEC-152fbj-l  if  they  received 
contributions,  or  made  expenditures  that  equaled  or  exceeded  $50,000.  These  statements 
serve  to  inform  the  Commission  of  candidates'  financial  activities  so  that  the 
Commission  could  determine  whether  a  candidate  who  had  applied  for  public  fmancing 
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met  the  requirement  of  being  opposed  by  a  candidate  who  either  qualified  to  receive 
public  financing  or  received  contributions  or  made  expenditures  of  $50,000  or  more.  If 
the  Ethics  Commission  ccrtitlcd  at  least  one  candidate  for  Mayor  as  eligible  to  receive 
public  funds,  all  candid. u^v  Mayor  were  required  to  file  SFEC-1 52(h)-2  within  24 
hours  of  recei\  ing  comnlniiioiii  or  making  expenditures  that  equaled  or  exceeded 
$1,000,000.  1  hcrcal'icr.  such  candidates  were  required  to  file  Form  SFE-152(b)-2  within 
24  hours  of  each  linic  ihai  they  received  additional  contributions  or  made  additional 
expenditures  that  equaled  or  exceeded  $50,000. 

H.  Additional  Reporting  Requirements  for  Third  Party  Spending 
In  a  race  where  the  Ethics  Commission  had  certified  at  least  one  candidate  as  eligible  to 
receive  public  funds,  any  person  who  made  $5,000  or  more  in  independent  expenditures, 
elecfioneering  communications,  or  member  communications  that  clearly  identified  any 
candidate  for  Mayor,  was  required  to  file  a  statement  within  24  hours  of  reaching  or 
exceeding  the  threshold.  These  statements  served  to  inform  the  Ethics  Commission  of 
Total  Supportive  Funds  and  Total  Opposition  Spending  relating  to  candidates  so  that  the 
Commission  could  determine  whether  the  Individual  Expendimre  Ceiling  of  any 
candidate  should  be  adjusted. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


03-22-12   P03:59  IN 


Date:  March  20,  2012 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 


Re:  Proposed  Amendments  to  SIA  of  Public  Library 


At  its  last  regular  meeting  on  February  27,  2012,  the  Ethics  Commission  initially/ 
approved,  by  a  5-0  vote,  proposed  changes  to  the  Statement  of  Incompatible  Activities 
(SIA)  of  the  San  Francisco  Public  Library  ("Library"). 

On  March  5,  2012,  the  Department  of  Human  Resources  (DHR)  noticed  a  meet  and 
confer  session  related  to  the  proposed  changes  to  be  held  on  Monday,  March  19,2012 
at  2:00  -  3:00  PM.  Recognized  employee  organizations  were  informed  that  if  they 
were  unable  to  attend  but  were  interested  in  meeting  and  conferring,  they  must  contact 
DHR;  otherwise,  the  organizations  would  waive  their  rights  to  meet  and  confer  on  the 
changes  to  the  Library's  SIA.  No  employee  organization  contacted  DHR  to  request  a 
separate  meet  and  confer  session. 


On  Monday,  March  19,  staff  of  the  DHR,  the  Library  and  the  Ethics  Commission 
attended  the  scheduled  meet  and  confer.  No  representatives  of  any  employee 
organization  attended. 

Based  on  these  developments,  the  City  has  satisfied  its  obligation  to  meet  and  confer 
with  unions  that  represent  the  officers  and  employees  affected  by  the  changes  to  the 
Library's  SIA.  See  Ethics  Commission  Regulation  3.21 8- 1(d).  Accordingly,  at  its 
meeting  on  March  26,  2012,  the  Ethics  Commission  may  finally  approve  the  changes  to 
the  SIA.  Within  two  business  days  of  such  approval.  Commission  staff  will  provide  the 
Library  a  final  version  of  the  approved  SIA. 

Attached  is  a  copy  of  the  SIA  with  the  changes  that  were  initially  approved  b>-  the 
Ethics  Commission. 
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San  Francisco  Public  Library  and  Commission 
Statement  of  Incompatible  Activities 


1.  Introduction 

This  Statement  of  Incompatible  Activities  is  intended  to  guide  officers  and  employees  of  the 
San  Francisco  Public  Library  ("Department"  or  "Library")  and  Library  Commission 
("Commission")  about  the  kinds  of  activities  that  are  incompatible  with  their  public  duties  and 
therefore  prohibited.  For  the  purposes  of  this  Statement,  and  except  where  otherwise 
provided,  "officer"  shall  mean  the  City  Librarian  and  a  member  of  the  Commission;  and 
"employee"  shall  mean  all  employees  of  the  Department. 

This  Statement  is  adopted  under  the  provisions  of  San  Francisco  Campaign  &  Governmental 
Conduct  Code  ("C&GC  Code")  section  3.218.  Engaging  in  the  activities  that  are  prohibited 
by  this  Statement  may  subject  an  officer  or  employee  to  discipline,  up  to  and  including 
possible  termination  of  employment  or  removal  from  office,  as  well  as  to  monetary  fines  and 
penalties.  (C&GC  Code  §  3.242;  Charter  §  15.105.)  Before  an  officer  or  employee  is 
subjected  to  discipline  or  penalties  for  violation  of  this  Statement,  the  officer  or  employee  will 
have  an  opportunity  to  explain  why  the  activity  should  not  be  deemed  to  be  incompatible  with 
his  or  her  City  duties.  (C&GC  Code  §  3.218.)  Nothing  in  this  document  shall  modify  or 
reduce  any  due  process  rights  provided  pursuant  to  the  officer's  or  employee's  collective 
bargaining  agreement. 

In  addition  to  this  Statement,  officers  and  employees  are  subject  to  Department  policies  and 
State  and  local  laws  and  rules  governing  the  conduct  of  public  officers  and  employees, 
including  but  not  limited  to: 

•  Political  Reform  Act,  California  Government  Code  §  87100  et  seq.\ 

•  California  Government  Code  §  1090; 

•  San  Francisco  Charter; 

•  San  Francisco  Campaign  and  Governmental  Conduct  Code; 

•  San  Francisco  Sunshine  Ordinance;  aed 
•  Applicable  Civil  Service  Rules; 

•  San  Francisco  Public  Library  Collection  Development  Policy  and  Collection 
Development  Plan; 

•  San  Francisco  Public  Library  Exhibitions  Policy  and  Exhibitions  Guidelines: 

•  Library  Bill  of  Rights;  and  the 

•  Code  of  Ethics  of  the  American  Library  Association.T 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  applicable  pro\"isions  of 
law,  or  limit  his  or  her  liability  for  violations  of  law.  Examples  provided  in  this  Statement  are 
for  illustration  purposes  only,  and  are  not  uitended  to  limit  application  of  this  Statement. 
Nothing  in  this  Statement  shall  interfere  with  the  rights  of  employees  under  a  collecti\  e 
bargaining  agreement  or  Memorandum  of  Understanding  applicable  to  that  employee. 

Nothing  in  this  Statement  shall  be  construed  to  prohibit  or  discourage  any  Citv-  officer  or 
employee  from  bringing  to  the  City's  and/or  public's  attention  matters  of  actual  or  perceived 
malfeasance  or  misappropriation  in  the  conduct  of  City  business,  or  from  filing  a  complaint 
alleging  that  a  City  officer  or  employee  has  engaged  in  improper  governmental  acti\-ity  by 
violating  local  campaign  finance,  lobbying,  conflicts  of  interest  or  governmental  ethics  laws, 
regulations  or  rules;  violating  the  California  Penal  Code  by  misusing  Cit\-  resources:  creating 
a  specified  and  substantial  danger  to  public  health  or  safety  by  failing  to  perform  duties 


San  Francisco  Public  Library  and  Commission  Statement  of  Incompatible  Activities 
1 


San  Francisco  Public  Library  and  Commission  Letterhead 


required  by  the  officer's  or  employee's  City  position;  or  abusing  his  or  her  City  position  to 
advance  a  private  interest. 

No  amendment  to  an\  Statement  of  Incompatible  Activities  shall  become  operative  until  the 
City  and  (  oi;ni>  has  saiisl led  the  meet  and  confer  requirements  of  State  law  and  the  collective 
bargaining  aLireemem. 

If  an  employee  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the 
employee's  supervisor  or  to  the  City  Librarian.  Similarly,  questions  about  other  applicable 
laws  governing  the  conduct  of  public  employees  should  be  directed  to  the  employee's 
superv  isor  or  the  City  Librarian,  although  the  supervisor  or  City  Librarian  may  determine  that 
the  question  must  be  addressed  to  the  Ethics  Commission  or  City  Attomey.  Employees  may 
also  contact  their  unions  for  advice  or  information  about  their  rights  and  responsibilities  under 
these  and  other  laws. 

If  a  City  officer  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the 
officer's  appointing  authority,  the  Ethics  Commission  or  the  City  Attomey. 

II.  Mission  of  the  San  Francisco  Public  Library  and  Commission 

The  mission  of  the  San  Francisco  Public  Library  is  to  provide  free  and  equal  access  to 
information,  knowledge,  and  independent  learning  and  the  joys  of  reading  for  our  diverse 
community. 

III.  Restrictions  on  Incompatible  Activities 

This  section  prohibits  outside  activities,  including  self-employment,  that  are  incompatible 
with  the  mission  of  the  Department.  Under  subsection  C,  an  officer  or  employee  may  seek  an 
advance  written  determination  whether  a  proposed  outside  activity  is  incompatible  and 
therefore  prohibited  by  this  Statement.  Outside  activities  other  than  those  expressly  identified 
here  may  be  determined  to  be  incompatible  and  therefore  prohibited.  For  an  advance  written 
determination  request  from  an  employee,  if  the  City  Librarian  delegates  the  decision-making 
to  a  designee  and  if  the  designee  determines  that  the  proposed  activity  is  incompatible  under 
this  Statement,  the  employee  may  appeal  that  determination  to  the  City  Librarian. 

A.      Restrictions  That  Apply  to  All  Officers  and  employees 


No  officer  or  employee  may  engage  in  an  outside  activity  (regardless  of  whether  the  activity  is 
compensated)  that  conflicts  with  his  or  her  City  duties.  An  outside  activity  conflicts  with  City- 
duties  when  the  ability  of  the  officer  or  employee  to  perform  the  duties  of  his  or  her  City- 
position  is  materially  impaired.  Outside  activities  that  materially  impair  the  ability  of  an 
officer  or  employee  to  perform  his  or  her  City  duties  include,  but  are  not  limited  to.  activities 
that  disqualify  the  officer  or  employee  from  City  assignments  or  responsibilities  on  a  regular 
basis.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  detennination 
under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  acdvities 
are  expressly  prohibited  by  this  section. 


mdividuul  or  entity  that  has  it  contract  or  Is  a^^ndor  with  th^  Departmenf-er 
G^mmissimtj-or-that  has  had  a  contract  of^as-a^^mhtr  with  the  Fh^par^ntent  or 
Commission  during  the  fxist  twelve  months.  7-his  proh ibitiofhdoes-fWt-appPHo 
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employment  of  or  compensation  received  by  an  officer's  or  employee's  spouse  or 
registered  domestic  partner. 

Example.  No  officer  or  employee  may  be  employed  by  or  receive  compensation 
from  any  individual  or  entity  that  provides  book  binding  or  book  repair  services 
to  the  Library. 

^a.     No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services 
in  exchange  for  compensation  as  a  sales  representative,  purchaser,  writer,  editor 
or  publicist  for^  a  publisher  who  sells  books  to  the  Library. 

£vbJVo  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  programmer, 
editor,  or  publicist  for  a  publisher  of  databases  or  other  electronic  media  if  that 
publisher  sells  such  materials  to  the  Library. 

dr. — No  employee  or  the  City  Librarian  may  serve,  whether  compensated  or  not,  as  a 
consultant,  exhibition  designer,  or  preparator  for  a  company,  nonprofit 
organization,  artist,  or  artists'  collective  whose  exhibitions  are  booked  into  the 
Library. 

e^cJVo  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  an  instructor  for  any  person  or  entity  that 
provides  training  at  the  Library. 

2.  Activities  With  Excessive  Time  Demands 

Neither  the  City  Librarian  nor  any  employee  may  engage  in  outside  activity  (regardless  of 
whether  the  activity  is  compensated)  that  would  cause  the  City  Librarian  or  employee  to  be 
absent  from  his  or  her  assignments  on  a  regular  basis,  or  otherwise  require  a  time  commitment 
that  is  demonstrated  to  interfere  with  the  City  Librarian  or  employee's  performance  of  his  or 
her  City  duties. 

Example.  An  employee  who  works  at  the  Department's  front  desk  answering 
questions  from  the  public  wants  to  take  time  off  every  Tuesday  and  Thursday  from 
2:00  to  5:00  to  coach  soccer.  Because  the  employee's  duties  require  the  employee  to 
be  at  the  Department's  front  desk  during  regular  business  hours,  and  because  this 
outside  activity  would  require  the  employee  to  be  absent  from  the  office  during  regular 
business  hours  on  a  regular  basis,  the  City  Librarian  or  his/her  designee  may.  pursuant 
to  subsection  C,  determine  that  the  employee  may  not  engage  in  this  activit\-. 

3.  Activities  That  are  Subject  to  Review  by  the  Department 

Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  no  officer  or  employee  may 
engage  in  an  outside  activity  (regardless  of  whether  the  activity  is  compensated)  that  is  subject 
to  the  control,  inspection,  review,  audit  or  enforcement  of  the  Department.  In  addition  to  any 
activity  permitted  pursuant  to  subsection  C,  nothing  in  this  subsection  prohibits  the  following 
activities:  appearing  before  one's  own  department  or  commission  on  behalf  of  oneself;  filing 
or  otherwise  pursuing  claims  against  the  City  on  one's  own  behalf;  running  for  Cit\"  elective 
office;  or  making  a  public  records  disclosure  request  pursuant  to  the  Sunshine  Ordinance  or 
Public  Records  Act.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written 
determination  under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the 
following  activities  are  expressly  prohibited  by  this  section. 
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Assistance  in  Responding  to  City  Bids,  RFQs  and  RFPs.  No  officer  or  employee  may 
knowingly  provide  selective  assistance  (i.e.,  assistance  that  is  not  generally  available 
to  all  competitors)  to  individuals  or  entities  in  a  manner  that  confers  a  competitive 
advantage  on  a  bidder  or  proposer  who  is  competing  for  a  City  contract.  Nothing  in 
this  Statement  prohibits  an  officer  or  employee  from  providing  general  information 
about  a  bid  for  a  City  contract,  a  Department  Request  for  Qualifications  or  Request  for 
Proposals  or  corresponding  application  process  that  is  available  to  any  member  of  the 
public.  Nothing  in  this  Statement  prohibits  an  officer  or  employee  from  speaking  to  or 
meeting  with  individual  applicants  regarding  the  individual's  application,  provided  that 
such  assistance  is  pro\  ided  on  an  impartial  basis  to  all  applicants  who  request  it. 

B.  Restrictions  Th.\t  Apply  to  Employees  In  Specified  Positions 

In  addition  to  the  restrictions  that  apply  to  all  officers  and  employees  of  the  Department, 
unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  activities  are 
expressly  prohibited  by  this  section  for  individual  employees  holding  specific  positions. 

[Reserved.] 

C.  Advance  Written  Determination 

As  set  forth  below,  an  employee  of  the  Department  or  the  City  Librarian  or  a  member  of  the 
Commission  may  seek  an  advance  written  determination  whether  a  proposed  outside  activity 
conflicts  with  the  mission  of  the  Department,  imposes  excessive  time  demands,  is  subject  to 
review  by  the  Department,  or  is  otherwise  incompatible  and  therefore  prohibited  by  section  III 
of  this  Statement.  For  the  purposes  of  this  section,  an  employee  or  other  person  seeking  an 
advance  written  determination  shall  be  called  "the  requestor";  the  individual  or  entity  that 
provides  an  advance  written  determination  shall  be  called  "the  decision-maker." 

1.  Purpose 

This  subsection  permits  an  officer  or  employee  to  seek  an  advance  written  determination 
regarding  his  or  her  obligations  under  subsections  A  or  B  of  this  section.  A  wTitten 
determination  by  the  decision-maker  that  an  activity  is  not  incompatible  under  subsection  A  or 
B  provides  the  requestor  immunity  from  any  subsequent  enforcement  action  for  a  violation  of 
this  Statement  if  the  material  facts  are  as  presented  in  the  requestor's  written  submission.  A 
written  determination  cannot  exempt  the  requestor  from  any  applicable  law. 

If  an  individual  has  not  requested  an  advance  written  determination  under  subsection  C  as  to 
whether  an  activity  is  incompafible  with  this  Statement,  and  the  individual  engages  in  that 
activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action  brought 
pursuant  to  this  Statement. 

Similarly,  if  an  individual  has  requested  an  advance  written  determination  under  subsection  C 
as  to  whether  an  activity  is  incompatible  with  this  Statement,  and  the  individual  engages  in 
that  activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action 
brought  pursuant  to  this  Statement  if 

(a)  the  requestor  is  an  employee  who  has  not  received  a  determinadon  under 
subsection  C  from  the  decision-maker,  and  20  working  days  have  not  yet  elapsed  since 
the  request  was  made;  or 
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(b)  the  requestor  is  an  officer  who  has  not  received  a  determination  under  subsection  C 
from  the  decision-maker;  or 

(c)  the  requestor  has  received  a  determination  under  subsection  C  that  an  activity  is 
incompatible. 


In  addition  to  the  advance  written  determination  process  set  forth  below,  the  San  Francisco 
Charter  also  permits  any  person  to  seek  a  written  opinion  from  the  Ethics  Commission  with 
respect  to  that  person's  duties  under  provisions  of  the  Charter  or  any  City  ordinance  relating  to 
conflicts  of  interest  and  governmental  ethics.  Any  person  who  acts  in  good  faith  on  an 
opinion  issued  by  the  Commission  and  concurred  in  by  the  City  Attorney  and  District 
Attorney  is  immune  from  criminal  or  civil  penalties  for  so  acting,  provided  that  the  material 
facts  are  as  stated  in  the  opinion  request.  Nothing  in  this  subsection  precludes  a  person  from 
requesting  a  written  opinion  from  the  Ethics  Commission  regarding  that  person's  duties  under 
this  Statement. 

2.  The  Decision-Maker 

Decision-maker  for  request  by  an  employee:  An  employee  of  the  Department  may  seek  an 
advance  written  determination  from  the  City  Librarian  or  his  or  her  designee.  The  City 
Librarian  or  his  or  her  designee  will  be  deemed  the  decision-maker  for  the  employee's 
request. 

Decision-maker  for  request  by  the  City  Librarian:  The  City  Librarian  may  seek  an  advance 
written  determination  from  his  or  her  appointing  authority.  The  appointing  authority  will  be 
deemed  the  decision-maker  for  the  City  Librarian's  request. 

Decision-maker  for  request  by  a  member  of  the  Commission:  A  member  of  the  Commission 
may  seek  an  advance  written  determination  from  his  or  her  appointing  authority  or  from  his  or 
her  commission,  or  the  Ethics  Commission.  The  appointing  authority,  Commission  or  Ethics 
Commission  will  be  deemed  the  decision-maker  for  the  member's  request. 

3.  The  Process 

The  requestor  must  provide,  in  writing,  a  description  of  the  proposed  activity  and  an 
explanation  of  why  the  activity  is  not  incompatible  under  this  Statement.  The  v,ritten  material 
must  describe  the  proposed  activity  in  sufficient  detail  for  the  decision-maker  to  make  a  fully 
informed  determination  whether  it  is  incompatible  under  this  Statement. 

When  making  a  determination  under  this  subsection,  the  decision-maker  may  consider  any 
relevant  factors  including,  but  not  lunited  to,  the  impact  on  the  requestor's  ability-  to  perform 
his  or  her  job,  the  impact  upon  the  Department  as  a  whole,  compliance  with  applicable  laws 
and  rules  and  the  spirit  and  intent  of  this  Statement.  The  decision-maker  shall  consider  all 
relevant  written  materials  submitted  by  the  requestor.  The  decision-maker  shall  also  consider 
whether  the  written  material  provided  by  the  requestor  is  sufficiently  specific  and  detailed  to 
enable  the  decision-maker  to  make  a  fully  informed  determination.  The  decision-maker  may 
request  additional  information  from  the  requestor  if  the  decision-maker  deems  such 
information  necessary.  For  an  advance  written  determination  request  from  an  employee,  if  the 
City  Librarian  delegates  the  decision-making  to  a  designee  and  if  the  designee  determines  that 
the  proposed  activity  is  incompatible  under  this  Statement,  the  employee  may  appeal  that 
determination  to  the  City  Librarian. 
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The  decision-maker  shall  respond  to  the  request  by  pro\  iding  a  written  determination  to  the 
requesior  b\  mail,  email,  personal  delivery,  or  other  reliable  means.  For  a  request  by  an 
emplo>  ee.  the  decision-m:iker  shall  provide  the  determination  within  a  reasonable  period  of 
time  depending  on  the  circumstances  and  the  complexity  of  the  request,  but  not  later  than  20 
working  da\  s  from  the  date  of  the  request.  If  the  decision-maker  does  not  provide  a  written 
determination  to  the  emplo\  ee  within  20  working  days  from  the  date  of  the  employee's 
request,  the  proposed  activity  will  be  determined  not  to  violate  this  Statement. 

The  decision-maker  may  revoke  the  determination  at  any  time  based  on  changed  facts  or 
circumstances  or  other  good  cause,  by  providing  advance  written  notice  to  the  requestor.  The 
written  notice  shall  specify  the  changed  facts  or  circumstances  or  other  good  cause  that 
warrants  revocation  of  the  advance  written  determination. 

4.       Determinations  are  Public  Records 

To  assure  that  these  rules  are  enforced  equally,  requests  for  advance  written  determinations 
and  written  determinations,  including  approvals  and  denials,  are  public  records  to  the  extent 
permitted  by  law. 

IV.     Restrictions  on  Use  of  City  Resources,  City  Work-Product  and  Prestige 

A.  Use  of  City  Resources 

No  officer  or  employee  may  use  City  resources,  including,  without  limitation,  facilities, 
telephone,  computer,  copier,  fax  machine,  e-mail,  internet  access,  stationery  and  supplies,  for 
any  non-City  purpose,  including  any  political  activity  or  personal  purpose.  No  officer  or 
employee  may  allow  any  other  person  to  use  City  resources,  including,  without  limitation, 
facilities,  telephone,  computer,  copier,  fax  machine,  e-mail,  internet  access,  stationery  and 
supplies,  for  any  non-City  purpose,  including  any  political  activity  or  personal  purpose. 
Notwithstanding  these  general  prohibitions,  any  incidental  and  minimal  use  of  City  resources 
does  not  constitute  a  violation  of  this  section.  Nothing  in  this  subsection  shall  be  interpreted 
or  applied  to  interfere  with,  restrict  or  supersede  any  rights  or  entitlements  of  employees, 
recognized  employee  organizations,  or  their  members  under  state  law  or  regulation  or 
pursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  City  facilities,  equipment  or 
resources,  as  defined  herein. 

Example.  An  officer  or  employee  may  use  the  telephone  to  make  occasional  calls  to 
arrange  medical  appointments  or  speak  with  a  child  care  provider,  because  this  is  an 
incidental  and  minimal  use  of  City  resources  for  a  personal  purpose. 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  complying  with  more 
restrictive  policies  of  the  Department  regarding  use  of  City  resources,  including,  without 
limitation,  the  Department's  e-mail  policy. 

B.  Use  of  City  Work-Product 

No  officer  or  employee  may,  in  exchange  for  anything  of  value  and  without  appropriate 
authorization,  sell,  publish  or  otherwise  use  any  non-public  materials  that  were  prepared  on 
City  time  or  while  using  City  facilities,  property  (including  without  limitation,  intellectual 
property),  equipment  and/or  materials.  For  the  purpose  of  this  prohibition,  appropriate 
authorization  includes  authorization  granted  by  law,  including  the  Sunshine  Ordinance, 
Califomia  Public  Records  Act,  the  Ralph  M.  Brown  Act  as  well  as  whistleblower  and 
improper  government  activities  provisions,  or  by  a  supervisor  of  the  officer  or  employee, 
including  but  not  limited  to  the  officer's  or  employee's  appointing  authority.  Nothing  in  this 
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subsection  shall  be  interpreted  or  applied  to  interfere  with,  restrict  or  supersede  any  rights  or 
entitlements  of  employees,  recognized  employee  organizations,  or  their  members  under  state 
law  or  regulation  or  pursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  public 
materials  for  collective  bargaining  agreement  negotiations. 

C.      Use  of  Prestige  of  the  Office 

No  officer  or  employee  may  use  his  or  her  City  title  or  designation  in  any  communication  for 
any  private  gain  or  advantage.  The  following  activities  are  expressly  prohibited  by  this 
section. 

1 .  Using  City  Business  Cards 

No  officer  or  employee  may  use  his  or  her  City  business  cards  for  any  purpose  that  may  lead 
the  recipient  of  the  card  to  think  that  the  officer  or  employee  is  acting  in  an  official  capacity 
when  the  officer  or  employee  is  not. 

Example  of  inappropriate  use.  An  employee's  friend  is  having  a  dispute  with 
his  new  neighbor  who  is  constructing  a  fence  that  the  friend  believes 
encroaches  on  his  property.  The  friend  invites  the  employee  over  to  view  the 
disputed  fence.  When  the  neighbor  introduces  herself,  the  employee  should 
not  hand  the  neighbor  her  business  card  while  suggesting  that  she  could  help 
resolve  the  dispute.  Use  of  a  City  business  card  under  these  circumstances 
might  lead  a  member  of  the  public  to  believe  that  the  employee  was  acting  in 
an  official  capacity. 

Example  of  acceptable  use.  An  employee  is  at  a  party  and  runs  into  an  old 
friend  who  has  just  moved  to  town.  The  friend  suggests  meeting  for  dinner  and 
asks  how  to  get  in  touch  with  the  employee  to  set  up  a  meeting  time.  The 
employee  hands  the  friend  the  employee's  business  card  and  says  that  he  can  be 
reached  at  the  number  on  the  card.  Use  of  a  City  business  card  under  these 
circumstances  would  not  lead  a  member  of  the  public  to  believe  that  the 
employee  was  acting  in  an  official  capacity.  Nor  would  use  of  the  telephone  to 
set  up  a  meeting  time  constitute  a  misuse  of  resources  under  subsection  A, 
above. 

2.  Using  City  Letterhead,  City  Title,  or  E-M  ail 

No  officer  or  employee  may  use  City  letterhead,  City  title,  City  e-mail,  or  any  other  Cit>- 
resource,  for  any  communication  that  may  lead  the  recipient  of  the  communication  to  think 
that  the  officer  or  employee  is  acting  in  an  official  capacity  when  the  officer  or  employee  is 
not.  (Use  of  e-mail  or  letterhead  in  violation  of  this  section  could  also  violate  subsection  A  of 
this  section,  which  prohibits  use  of  these  resources  for  any  non-City  purpose.) 

Example.  An  officer  or  employee  is  contesting  a  parking  ticket.  The  officer  or 
employee  should  not  send  a  letter  on  City  letterhead  to  the  office  that  issued 
the  ticket  contesting  the  legal  basis  for  the  ticket. 

3.  Holding  Oneself  Out,  Without  Authorization,  As  a 
Representative  of  the  Department 
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No  officer  or  employee  may  hold  himself  or  herself  out  as  a  representative  of  the  Department, 
or  as  an  agent  acting  on  behalf  of  the  Department,  unless  authorized  to  do  so. 

Example.  An  employee  who  lives  in  San  Francisco  wants  to  attend  a  public 
meeting  of  a  Commission  that  is  considering  a  land  use  matter  that  will  affect 
the  employee's  neighborhood.  The  employee  may  attend  the  meeting  and 
speak  during  public  comment,  but  should  make  clear  that  he  is  speaking  in  his 
private  capacity  and  not  as  a  representative  of  the  Department. 

V.      Prohibition  on  Gifts  for  Assistance  with  City  Services 

State  and  local  law  place  monetary  limits  on  the  value  of  gifts  an  officer  or  employee  may 
accept  in  a  calendar  year.  (Political  Reform  Act,  Gov't  Code  §  89503,  C&GC  Code  §§  3.1- 
101  and  3.216.)  This  section  imposes  additional  limits  by  prohibiting  an  officer  or  employee 
from  accepting  any  gift  that  is  given  in  exchange  for  doing  the  officer's  or  employee's  City 
job. 

No  officer  or  employee  may  receive  or  accept  gifts  from  anyone  other  than  the  City  for  the 
performance  of  a  specific  service  or  act  the  officer  or  employee  would  be  expected  to  render 
or  perform  in  the  regular  course  of  his  or  her  City  duties;  or  for  advice  about  the  processes  of 
the  City  directly  related  to  the  officer's  or  employee's  duties  and  responsibilities,  or  the 
processes  of  the  entity  they  serve. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  owns  season  tickets  to  the  Giants  and  sends  a 
pair  of  tickets  to  an  employee  of  the  Department  in  appreciation  for  the 
employee's  work.  Because  the  gift  is  given  for  the  performance  of  a  service  the 
employee  is  expected  to  perform  in  the  regular  course  of  City  duties,  the 
employee  is  not  permitted  to  accept  the  tickets. 

Example.  A  member  of  the  public  requests  assistance  in  resolving  an  issue  or 
complaint  that  is  related  to  the  City  and  County  of  San  Francisco,  but  that  does 
not  directly  involve  the  Department.  The  employee  directs  the  member  of  the 
public  to  the  appropriate  department  and  officer  to  resolve  the  matter.  The 
member  of  the  public  offers  the  employee  a  gift  in  appreciation  for  this 
assistance.  The  employee  may  not  accept  the  gift,  or  anything  of  value  from 
anyone  other  than  the  City,  for  providing  this  kind  of  assistance  with  City 
services. 

As  used  in  this  Statement,  the  term  gift  has  the  same  meaning  as  under  the  Political  Reform 
Act,  including  the  Acts  exceptions  to  the  gift  limit.  (See  Gov't  Code  §§  82028,  89503;  2  Cal. 
Code  Regs.  §§  18940-18950.4.)  For  example,  under  the  Act,  a  gift  that,  within  30  days  of 
receipt,  is  returned,  or  donated  by  the  officer  or  employee  to  a  501(c)(3)  organization  or 
federal,  state  or  local  government  without  the  officer  or  employee  taking  a  tax  deduction  for 
the  donation,  will  not  be  deemed  to  have  been  accepted.  In  addition  to  the  exceptions 
contained  in  the  Act,  nothing  in  this  Statement  shall  preclude  an  employee's  receipt  of  a  bona 
fide  award,  or  free  admission  to  a  testimonial  dinner  or  similar  event,  to  recognize  exceptional 
service  by  that  employee,  and  which  is  not  provided  in  return  for  the  rendering  of  serv  ice  in  a 
particular  matter.  Such  awards  are  subject  to  the  limitation  on  gifts  imposed  by  the  Political 
Reform  Act  and  local  law. 

in  addition,  the  following  gifts  are  de  minimis  and  therefore  exempt  from  the  restrictions  on 
gifts  impo.scd  by  section  V  of  this  Statement: 
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i.  Gifts,  other  than  cash,  with  an  aggregate  value  of  $25  or  less  per  occasion;  and 

ii.  Gifts  such  as  food  and  drink,  without  regard  to  value,  to  be  shared  in  the  office 
among  officers  or  employees. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  sends  a  $15  basket  of  fruit  to  an  employee  as  a 
hoHday  gift.  Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  employee  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  employee  may  accept  the  fruit  because  the  value  is  de 
minimis.  (Because  the  reporting  requirement  is  cumulative,  an  employee  may 
be  required  to  report  even  de  minimis  gifts  on  his  or  her  Statement  of 
Economic  Interests  if,  over  the  course  of  a  year,  the  gifts  equal  or  exceed  $50.) 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  sends  a  $150  basket  of  fruit  to  the  Department 
as  a  holiday  gift.  Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  Department  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  Department  may  accept  the  fruit  basket  because  it  is  a 
gift  to  the  office  to  be  shared  among  officers  and  employees. 

VI.     Amendment  of  Statement 

Once  a  Statement  of  Incompatible  Activities  is  approved  by  the  Ethics  Commission,  the 
Department  may,  subject  to  the  approval  of  the  Ethics  Commission,  amend  the  Statement. 
(C&GC  Code  §  3.218(b).)  In  addition,  the  Ethics  Commission  may  at  any  time  amend  the 
Statement  on  its  own  initiative.  No  Statement  of  Incompatible  Activities  or  any  amendment 
thereto  shall  become  operative  until  the  City  and  County  of  San  Francisco  has  satisfied  the 
meet  and  confer  requirements  of  State  law  and  the  collective  bargaining  agreement. 

S:\Conflicts  of  Interest\Incompatibility  StatementsVPublic  LibraryVSIA  02. 12. 08. doc 
S:\Conflicts  of  InterestUncompatibility  StatementsVPublic  LibraTY\SIA  02  12  08  JB  Edits  21412.doc 
S:\Conflicts  of  Interest\Incompatibilitv  Statements\Public  Librarv\SIA  EC  approved  amdts  2.28.12.doc 
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EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION''^^ 

■'-'S/.'C/, 


For  the  Meeting  of  March  26,  2012 


1.  November  6,  2012  election. 

The  odd-numbered  districts  for  the  Board  of  Supervisors  and  four  seats  each  for  the 
Board  of  Education  and  Community  College  District  will  be  voted  on  in  the  November 
6,  2012  election.  The  Commission  will  conduct  a  live  training  for  candidates  for  these 
offices  and  their  treasurers  on  the  following  dates:  April  24,  June  26  and  August  16, 
2012.  The  trauiing  will  be  posted  to  the  Commission's  website  in  audio  and  script 
form.  Also,  staff  continues  to  answer  questions  firom  and  provide  one-on-one 
information  sessions  to  candidates  and  treasurers  involved  in  the  upcoming  elections. 

2.  Investigation  and  enforcement  program. 

As  of  March  13,  2012,  there  are  17  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

7 

Conflict  of  Interest 

3 

Governmental  Ethics 

1 

Lobbyist  Ordinance 

1 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

3 

TOTAL 

17 

3.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  Staff  continues  to  answer  questions  from  and  conduct  outreach  to 
candidates  and  other  committee  representatives  about  campaign  finance  filing 
obligations,  especially  as  they  relate  to  the  June  5,  2012  and  November  6,  2012 
elections.  The  next  filing  deadlhie  falls  on  March  22  and  it  covers  through  March  1 7. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 1-12,  as  of 
February  29,  the  Commission  collected  a  total  of  $13,769  in  campaign  fmance  late  fees 
and  forfeitures.  Outstanding  late  fees  and  forfeitures  total  $165,256,  of  which  waiver 
requests  are  pending  for  $132,335;  and  $24,559  is  pending  at  the  Bureau  of  Delinquent 
Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The 
following  chart  provides  details  on  pending  accounts  referred  to  BDR: 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3100*  Fax  (415)  252-3112 
E-Mail  Address:  ethics.commission@sfgov.org  Website:  http://www.sfethics.org 


Committee/ 
Filer 

ID  # 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Board 

1  ''''6''64 

Johnnie  Carter 

O/  I  o/uo 

2 

Committee  to  Elect 
M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

Sl,800 

$1,775 

$1,775 

4 

Myma  Lim  for 
District  1 1  Sup 

1306882 

7/30/09 

$1  180 

$1  180 

$1  180 

5 

Myma  Lim  for 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

6 

San  Francisco 
Women's  Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

7 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

8 

Coalition  to  Elect 
Chris  Jackson  to 
Community  College 
Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

$2,658.90 

2,658.90 

TOTAL 

S24.559 

4.        Revenues  report. 

For  FY  1 1-12,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  March  15, 
2012,  the  Commission  received  $84,079,  as  summarized  below.  The  figure  represents  collection 
of  approximately  84  percent  of  expected  revenues  for  FY  1 1-12. 


Revenues  received  as  of  March  15,  2012: 


Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,000 

$43,500 

Other  Ethics  General 

$1,000 

$260 

Campaign  Finance  Fines 

$50,000 

$13,769 

Campaign  Consultant  Fees 

$18,000 

$20,800 

Lobbyist  Fines 

$1,000 

$250 

Statements  of  Economic  Interests  Fines 

$1,000 

$650 

Other  Ethics  Fines 

$1,000 

$1500 

Campaign  Consultant  Fines 

$1,000 

$3,350 

Total 

$100,000 

$84,079 

2 


5.  Status  of  legislative  proposals  endorsed  by  Ethics  Commission. 

On  November  22,  201 1,  Supervisor  Scott  Wiener  introduced  proposed  amendments  to  the  CFRO 
that  were  approved  by  the  Commission  at  its  October  and  November  201 2  meetings.  The 
legislation,  File  No.  1 1 1275,  was  assigned  to  the  Rules  Committee.  If  approved  by  a 
supermajority  of  the  Board  of  Supervisors,  the  amendments  would  1)  modify  and  streamline 
disclaimer  and  reporting  requirements  for  candidates  and  third  parties  raising  and  spending  funds 
in  local  elections;  2)  require  the  Ethics  Commission  to  provide  public  notice  when  thresholds  are 
met;  3)  eliminate  the  overall  contribution  limit  on  contributions  to  all  candidates  on  the  ballot  in 
a  single  election;  and  4)  make  various  reporting  and  disclaimer  requirements  parallel  to 
requirements  in  State  law. 

At  its  meeting  on  March  6,  2012,  by  an  11-0  vote,  the  Board  of  Supervisors  passed  legislation, 
File  No.  1 1277,  introduced  by  Supervisor  Malia  Cohen  to  delay  the  certification  of  2012 
supervisorial  candidates  seeking  public  financing  until  the  Redistricting  Task  Force  completes  its 
revision  of  supervisorial  district  boundaries.  The  legislation  was  approved  by  the  Commission  at 
its  November  2012  meeting. 

At  its  special  meeting  on  March  9,  2012,  the  Ethics  Commission  approved  amendments  to  File 
No.  1 1 1082,  legislation  to  amend  the  Campaign  Finance  Reform  Ordinance  to  establish  new 
qualification  requirements  for  candidates  seeking  public  funds,  set  the  amount  of  public  funds 
that  may  be  disbursed,  delay  the  disbursement  date  of  public  funds,  change  the  matching  funds 
formula,  continue  with  adjustable  individual  expenditure  ceilings  that  start  at  $250,000  for  a 
candidate  for  the  Board  of  Supervisors  and  $1,475,000  for  a  candidate  for  Mayor,  and  cap  the 
Election  Campaign  Fund  at  $7  million.  The  legislation  has  been  referred  back  to  the  Board  of 
Supervisors. 

6.  Lobbyist  program. 

As  of  March  13,  2012,  76  individual  lobbyists  were  registered  with  the  Commission.  The  re- 
registration  deadline  for  calendar  year  2012  was  February  1,  2012.  In  FY  11-12,  total  revenues 
collected  to  date  amount  to  $43,750,  which  consist  of  $43,500  ui  lobbyist  registration  fees  and 
$250  in  late  fines.  The  March  2012  reportuig  period  deadlme  is  April  16,  2012. 

7.  Campaign  Consultant  program. 

As  of  March  16,  2012,  30  campaign  consultants  were  registered  with  the  Commission.  S20,800 
in  registration  fees  and  $3,300  in  late  fines  have  been  collected  so  far  during  the  201 1-2012  fiscal 
year.  The  next  campaign  consultant  quarterly  report  deadline  is  Friday,  June  15,  2012.  Staff  will 
mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants  two  weeks  before  the 
deadline. 

8.  Outreach  and  Education. 

On  February  28,  staff  collaborated  with  the  City  Attorney's  Office  to  offer  the  Rules  of  Conduct 
for  Public  Officials  in  the  Green  Room  at  the  War  Memorial  Building.  In  attendance  were  123 
participants. 


On  March  1,  5,  and  7,  staff  facilitated  five  Statement  of  Economic  Interests  Filing  Officer 
Trainings  for  the  Treasurer  and  Tax  Collector's  Office,  Fine  Arts  Museums,  Child  Support 
Services,  Retiree  Health  Care  Trust  Fund  Board,  and  the  Housing  Authority. 

On  March  2,  2012,  staff  met  with  a  delegation  of  19  representatives  from  various  human 
resources  agencies  in  China.  The  group,  sponsored  by  the  U.S.  -  China  Exchange  Council, 
visited  the  United  States  to  learn  about  government  integrit}'  and  public  administrative  efficiency. 

On  M.'.'\'li  S.  staff  met  with  a  delegation  of  25  representatives  from  the  Lioning  School  of 
At-i:  M>  M  ing  Province,  located  in  northeast  China.  The  School  is  a  special  academy 

rur.  ]  .1.1  lo  train  civil  servants.  The  group,  sponsored  by  Triway  International,  was 

in  li.c  I  >  iv'!  A  irainmg  program  at  American  University  to  learn  about  issues  related  to  the  civil 
seiN  i^e  pi\>L::ani.  government  transparency  and  government  efficiency. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  follov^-ing  trainings  are  upcoming  trainings  scheduled  for  2012: 

Candidates"  Training:  April  24,  Jime  26,  and  August  16 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates'  Training 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 

Respectfully  submitted^^^.--^ 


S:\ED  Report\2012\3.26.12.doc 


4 


[DRAFT] 


Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
March  26,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 

San  Francisco,  C A  94102  GOVERNMENT 

DOCUMErvTTS  DEPT 

JUL  1  9  2012 

I.  Call  to  order  and  roll  call. 

SAN  FRANCISCO 

Vice-Chairperson  Studley  called  the  meeting  to  order  at  5:32  PM.  PUBLIC  LIBRARY 

COMMISSION  MEMBERS  PRESENT:  Jamienne  Studley,  Vice-Chairperson;  Beverly  Hayon, 
Commissioner;  and  Paul  A.  Reime,  Commissioner.  Chairperson  Hur  and  Commissioner  Liu 
were  excused. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director, 
Shaista  Shaikh,  Assistant  Deputy  Director;  Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Donna  Marion,  Ray  Hartz,  Patrick  Monette-Shaw,  Peter  Warfield, 
Catherine  Bremmer,  David  Pilpel,  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED : 

-  Staff  Memorandum  re:  Audit  Selection  of  Year  201 1  Committees,  dated  March  20,  2012. 

-  Report  on  San  Francisco's  Limited  Public  Financing  Program  -  November  8,  201 1  Mayoral 
Election. 

-  Staff  Memorandum  re:  Proposed  Amendments  to  SIA  of  Public  Library,  dated  March  20,  2012. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  Februar>-  27, 
2012. 

-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  March  9, 
2012. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  March  26,  2012. 


II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

An  imidentified  member  of  the  public  stated  that  the  Ethics  Commission  has  previously  found  a  _ 
public  official  guilty  of  official  misconduct.  He  stated  that  the  Mayor  has  reftised  to  remove  that 
official  from  her  position  of  Library  President. 

Ray  Hartz  stated  that  the  Ethics  Commission  sent  a  letter  to  the  Mayor  recommending  that  the 
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Library  President  be  removed  from  her  position.  Mr.  Hartz  played  an  audio  recording  of  an 
exchange  involv  ing  the  Library  President.  Mr.  Hartz  stated  that  the  recording  was  of  the  Library 
President  stating  that  she  knew  12  people  that  would  "bur}'"  him. 

Patrick  Moncttc-Shaw  stated  that  he  has  not  yet  received  any  information  from  the  Ethics 
C\Mnniission  regarding  his  two  outstanding  Sunshine  Ordinance  Task  Force  referrals.  He  stated 
thai  the  Library  President  attempted  to  hit  him  with  her  bag. 

Pcicr  \\  arl'icld  stated  that  the  Mayor  has  taken  no  action  regarding  the  Library  President  and  that 
her  misconduct  was  related  to  her  position  as  a  City  officer. 

IIL  Selection  of  Random  Audits  of  2011  Committees.  Staff  estimates  that  it  will  have 

time  and  resources  to  conduct  five  random  audits  of  non-publicly  financed 
candidate,  ballot  measure  and  general  purpose  committees  that  were  active  in  the 
2011  election. 

[hem  \'  was  taken  out  of  order  and  discussed  before  Iterri  IIL] 

Assistant  Deputy  Director  Shaikh  introduced  the  item  and  explained  the  process  to  randomly 
select  the  committees. 

Public  Comment: 

Da\  id  Pilpel  stated  that  the  number  of  committees  to  be  selected  should  be  increased  from  five  to 
six. 

Patrick  Monette-Shaw  read  the  names  of  the  committees  whose  level  of  financial  activity  was 
from  $10,000  to  $50,000  as  he  placed  individual  slips  of  paper  with  each  name  into  a  box.  Ivlr. 
Monette-Shaw  then  randomly  drew  the  committee  "Terry  Baum  for  Mayor  20 11"  to  be  audited. 

Patrik  Monette-Shaw  read  the  names  of  the  committees  whose  level  of  financial  activity  was 
from  over  $50,000  to  $100,000  as  he  placed  individual  slips  of  paper  with  each  name  into  a  box. 
Mr.  Monette-Shaw  then  randomly  drew  the  committee  "San  Francisco  Labor  Council  Labor  & 
Neighbor  PAC"  to  be  audited. 

David  Pilpel  read  the  names  of  the  committees  whose  level  of  financial  activity  was  over 
$  1 00,000  as  he  placed  individual  slips  of  paper  with  each  name  into  a  box.  Mr.  Pilpel  then 
randomly  drew  the  committees  "Miyamoto  for  Sheriff  201 1,"  "Ed  Lee  for  Mayor  201 1,"  and 
"Adachi  for  Mayor  20 11"  to  be  audited. 

Vice-Chairperson  Studley  thanked  Messrs.  Monette-Shaw  and  Pilpel  for  their  assistance  in  the 
random  audit  process. 

I  \  .  Staff  presentation  of  public  finance  report.  After  each  election  cycle  involving 

publicly-financed  races,  staff  makes  a  report  on  execution  of  the  public  financing 
profiram  for  that  election  cycle.  At  this  meeting,  staff  will  present  a  report  on  the 
2011  election  cycle. 
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Assistant  Deputy  Director  Shaikh  introduced  the  public  finance  report. 

Vice-Chairperson  Studley,and  Commissioners  Hayon  and  Renne  thanked  staff  for  the  report  and 
stated  that  the  information  was  very  useful. 

Public  Comment: 

David  Pilpel  stated  that  there  was  an  error  on  page  five  of  the  report. 

V.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  for  the  San 

Francisco  Public  Library.  At  its  last  meeting,  the  Commission  initially  approved 
amendments  to  the  Library's  SIA.  Since  then,  the  City  has  met  and  conferred  with 
the  unions  that  represent  employees  who  are  governed  by  the  SIA.  At  this  meeting, 
the  Commission  will  consider  final  approval  of  the  amendments. 

[Item  V  was  taken  out  of  order  and  discussed  before  Item  III.] 

Executive  Du-ector  Ng  introduced  the  item. 

Donna  Marion,  representing  the  Library,  stated  that  the  proper  meet  and  confer  process 
occurred  between  the  Library  and  the  employee  unions. 

Public  Comment: 

Patrick  Monette-Shaw  stated  that  the  SIA  under  consideration  does  not  address  misconduct  of 
the  type  in  which  the  Library  President  engaged.  He  stated  that  the  SIA  should  address  criminal 
behavior. 

An  unidentified  member  of  the  public  stated  that  the  Library  is  influenced  by  a  private 
partnership  with  the  Friends  of  the  Library.  He  stated  that  the  department  is  essentially  pri\  ately 
run. 

Ray  Hartz  reviewed  an  accountmg  report  issued  on  March  1,  2012,  by  the  Friends  of  the  Library. 
Catherine  Bremmer  stated  that  she  supported  the  proposed  SIA. 

Peter  Warfield  stated  that  the  SIA  should  not  make  the  Library  less  accountable.  He  stated  that 
the  incompatible  activities  process  should  be  visible  to  the  public. 

David  Pilpel  stated  that  he  supported  the  proposed  SIA. 

Motion  12-03-26-1  (Hayon/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hur 
and  Commissioner  Liu  excused)  that  the  Commission  approve  the  proposed  changes  to  the 
San  Francisco  Public  Library's  Statement  of  Incompatible  Activities. 
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VI.  Minutes  of  the  Commission's  regular  meeting  of  February  27,  2012  and  special 

meeting  of  March  9,  2012. 

Vice-Chairperson  Studley  stated  that  on  page  two,  in  the  fourth  paragraph  of  the  draft  minutes 
for  February  27,  2012,  her  comments  were  not  accurately  reflected.  She  stated  that  the  intent  of 
her  question  was  whether  or  not  library  staff  provides  training  through  some  outside  agency,  and 
not  that  the  library  should  not  provide  training. 

Motion  12-03-26-2  (Hayon/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hur 
and  Commissioner  Liu  excused)  to  approve  the  minutes  of  the  regular  meeting  of  February 
27,  2012,  as  amended. 

David  Pilpel  stated  that  his  public  comment  in  the  minutes  for  the  meeting  of  March  9,  2012, 
was  not  accurately  reflected. 

Motion  12-03-26-3  (Hayon/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hur 
and  Commissioner  Liu  excused)  to  approve  the  minutes  of  the  regular  meeting  of  March  9, 
2012. 

Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 
activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 

Executive  Director  St.  Croix  outlined  the  report. 

Commissioner  Hayon  stated  that  she  would  like  determine  if  there  is  any  way  to  urge  the  Mayor 
to  take  action  on  the  Ethics  Commission's  recommendation  regarding  the  Library  President. 

Executive  Director  St.  Croix  stated  that  there  is  no  formal  procedure,  but  the  matter  could  be 
agendized  for  discussion  at  a  future  meeting. 

Public  Comment: 

David  Pilpel  stated  that  the  requirement  to  televise  the  Ethics  Commission's  meetings  might  not 
apply  to  joint  meetings  with  the  Sunshine  Ordinance  Task  Force. 

N'lll.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items 

None. 

Public  Comment: 
None. 
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IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

X.  Adjournment. 

Motion  12-03-26-4  (Hayon/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hur 
and  Commissioner  Liu  excused)  that  the  Ethics  Commission  adjourn. 

Public  Comment: 

None. 

Meeting  adjourned  at  6:47  PM. 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
March  26,  2012 
Room  400,  City  Hall 
1  Dr.  Carhon  B.  Goodlett  Place 

San  Francisco,  CA  94102  GOVERNMENT 

DOCUMENTS  DEPT 

I.  Call  to  order  and  roll  call.  JUL  2  7  ZO  i2 

SAN  FRANCISCO 

Vice-Chairperson  Studley  called  the  meeting  to  order  at  5:32  PM.  PUBLIC  LIBRARY 

COMMISSION  MEMBERS  PRESENT:  Jamienne  Studley,  Vice-Chairperson;  Beverh  Ha\  on. 
Commissioner;  and  Paul  A.  Renne,  Commissioner.  Chairperson  Hur  and  Commissioner  Liu 
were  excused. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director. 
Shaista  Shaikh,  Assistant  Deputy  Director;  Garrett  Chatfield,  Investigator/Legal  Analyst. 

^    OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Donna  Marion,  Ray  Hartz,  Patrick  Monette-Shaw,  Peter  Warfield, 
Catherine  Bremmer,  David  Pilpel,  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Audit  Selection  of  Year  201 1  Committees,  dated  March  20,  2012. 

-  Report  on  San  Francisco's  Limited  Public  Financing  Program  -  November  8,  201 1  Mayoral 
Election. 

-  Staff  Memorandum  re:  Proposed  Amendments  to  SIA  of  Public  Library,  dated  March  20.  2012. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  Februar\  27. 
2012. 

-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  March  9. 
2012. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  March  26.  2012. 


II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

An  unidentified  member  of  the  public  stated  that  the  Ethics  Commission  has  previously  found  a 
public  official  guilty  of  official  misconduct.  He  stated  that  the  Mayor  has  reftised  to  remove  that 
official  from  her  position  of  Library  President. 

Ray  Hartz  stated  that  the  Ethics  Commission  sent  a  letter  to  the  Mayor  recommending  that  the 
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l.ibran  Prcsidcni  be  rcnuncd  from  her  position.  Mr.  Hartz  played  an  audio  reeording  of  an 
exchange  in\  ol\  mg  ihe  1  ibrar\  President.  Mr.  1  hirtz  stated  that  the  recording  w  as  of  the  Library 
President  staling  ihal  she  knew  12  petiple  that  would  "bury"  him. 

Patrick  Moneiic-Shaw  staled  that  lie  has  not  \  et  recei\  ed  an>  information  from  the  Ethics 
C'oniniission  regarding  his  two  outstanding  Sunshine  Ordinance  Task  Force  referrals.  He  stated 
ihai  the  1  ibrar>  President  allempled  to  hit  him  with  her  bag. 

Peter  W  arfield  slated  that  the  Mayor  has  taken  no  action  regarding  the  Library  President  and  that 
her  misconduct  was  related  to  her  position  as  a  City  officer. 

III.  Selection  of  Random  Audits  of  2011  Committees.  Staff  estimates  that  it  will  have 

time  and  resources  to  conduct  five  random  audits  of  non-publicly  financed 
candidate,  ballot  measure  and  general  purpose  committees  that  were  active  in  the 
201 1  election. 

1  hem  \'  was  taken  out  of  order  and  discussed  before  Item  IIL] 

Assistant  I)eput>  Director  Shaikh  introduced  the  item  and  explained  the  process  to  randomly 
select  the  committees. 

Public  Comment: 

Da\  id  Pilpel  stated  that  the  number  of  committees  to  be  selected  should  be  increased  from  five  to 
six. 

Patrick  Monette-Shaw  read  the  names  of  the  committees  whose  level  of  financial  activity  was 
from  $10,000  to  $50,000  as  he  placed  individual  slips  of  paper  with  each  name  into  a  box.  Mr. 
Monette-Shaw  then  randomly  drew  the  committee  "Terry  Baum  for  Mayor  201  L"  to  be  audited. 

Patrik  Monette-Shaw  read  the  names  of  the  committees  whose  level  of  financial  acti\'ity  was 
from  o\  er  $50,000  to  $100,000  as  he  placed  individual  slips  of  paper  with  each  name  into  a  box. 
Mr.  Monette-Shaw  then  randomly  drew  the  committee  "San  Francisco  Labor  Council  Labor  & 
Neighbor  PAC"  to  be  audited. 

Da\  id  Pilpel  read  the  names  of  the  committees  whose  level  of  financial  activity  was  over 
$100,000  as  he  placed  individual  slips  of  paper  with  each  name  into  a  box.  Mr.  Pilpel  then 
randomly  drew  the  committees  "Miyamoto  for  Sheriff  201 1."  "Ed  Lee  for  Mayor  201 1."  and 
".-\dachi  lor  Ma\or  201  \  "  to  be  audited. 

\' ice-Chairperson  Studley  thanked  Messrs.  Monette-Shaw  and  Pilpel  for  their  assistance  in  the 
randt)m  audit  process. 

I  \  .  Staff  presentation  of  public  finance  report.  After  each  election  cycle  involving 

publicly-financed  races,  staff  makes  a  report  on  execution  of  the  public  financing 
profiram  for  that  election  cycle.  At  this  meeting,  staff  will  present  a  report  on  the 
201 1  election  cycle. 
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Assistant  Deputy  Director  Shaikh  introduced  the  pubHc  finance  report. 

Vice-Chairperson  Studley,and  Commissioners  Hayon  and  Renne  thanked  staff  for  the  report  and 
stated  that  the  information  was  very  useful. 

Public  Comment: 

David  Pilpel  stated  that  there  was  an  error  on  page  five  of  the  report. 

V.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SI  A)  for  the  San 

Francisco  Public  Library.  At  its  last  meeting,  the  Commission  initially  approved 
amendments  to  the  Library's  SIA.  Since  then,  the  City  has  met  and  conferred  with 
the  unions  that  represent  employees  who  are  governed  by  the  SIA.  At  this  meeting, 
the  Commission  will  consider  final  approval  of  the  amendments. 

[Item  V  was  taken  out  of  order  and  discussed  before  Item  III.] 

Executive  Director  Ng  introduced  the  item. 

Donna  Marion,  representing  the  Library,  stated  that  the  proper  meet  and  confer  process 
occurred  between  the  Library  and  the  employee  unions. 

Public  Comment: 

Patrick  Monette-Shaw  stated  that  the  SIA  under  consideration  does  not  address  misconduct  of 
the  type  in  which  the  Library  President  engaged.  He  stated  that  the  SIA  should  address  criminal 
behavior. 

An  unidentified  member  of  the  public  stated  that  the  Library  is  influenced  by  a  private 
partnership  with  the  Friends  of  the  Library.  He  stated  that  the  department  is  essentially  pri\  ately 
run. 

Ray  Hartz  reviewed  an  accounting  report  issued  on  March  1,  2012,  by  the  Friends  of  the  Library. 
Catherine  Bremmer  stated  that  she  supported  the  proposed  SIA. 

Peter  Warfield  stated  that  the  SIA  should  not  make  the  Library  less  accountable.  He  stated  that 
the  incompatible  activities  process  should  be  visible  to  the  public. 

David  Pilpel  stated  that  he  supported  the  proposed  SIA. 

Motion  12-03-26-1  (Hayon/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hur 
and  Commissioner  Liu  excused)  that  the  Commission  approve  the  proposed  changes  to  the 
San  Francisco  Public  Library's  Statement  of  Incompatible  Activities. 
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[Appro\  ed  Jiil>  23.  20 !  2] 

VI.  Minutes  of  the  Commission's  regular  meeting  of  Februarv  27,  2012  and  special 

meeting  of  March  9,  2012. 

\'icc-C"hairpcrson  Siiidlc\  staled  thai  on  pauo  iwo.  in  the  fourth  paragraph  of  the  draft  minutes 
for  f  ebruar\  27.  20 1 2.  her  eoninients  were  not  aeeurately  reflected.  She  stated  that  the  intent  of 
her  question  was  whether  ov  not  iibrarx  staff  pro\  ides  training  through  some  outside  agency,  and 
not  that  the  Hbrar)  should  no[  pros  ide  training. 

Motion  12-03-26-2  (Ha>  on/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hur 
and  Commissioner  Liu  excused)  to  approve  the  minutes  of  the  regular  meeting  of  February 
27,  2012,  as  amended. 

l)a\  id  Pilpel  slated  that  his  puhhc  comment  in  the  minutes  for  the  meeting  of  March  9.  2012, 
was  not  aeeuratel_\  retleeted. 

.Motion  12-03-26-3  (Hayon/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hur 
and  Commissioner  Liu  excused)  to  approve  the  minutes  of  the  regular  meeting  of  March  9, 
2012. 

NIL  Lxecutive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  w  ebsite,  covers  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  fmance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 

FxecutiN  c  Director  St.  Croix  outlined  the  report. 

Commissioner  Hayon  stated  that  she  would  like  determine  if  there  is  any  way  to  urge  the  Mayor 
to  take  action  on  the  Ethics  Commission's  recommendation  regarding  the  Library  President. 

Executive  Director  St.  Croix  stated  that  there  is  no  formal  procedure,  but  the  matter  could  be 
agendized  for  discussion  at  a  future  meeting. 

Public  Comment: 

Da\  id  Pilpel  staled  that  the  requirement  to  televise  the  Ethics  Commission's  meetings  might  not 
appl\  to  joint  meetings  with  the  Sunshine  Ordinance  Task  F-orce. 

\  III.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  (  ommission  may  determine  the  priority  of  these  items 

None. 

Public  Comment: 
None. 
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IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

X.  Adjournment. 

Motion  12-03-26-4  (Hayon/Renne):  Moved,  seconded,  and  passed  (3-0,  Chairperson  Hu 
and  Commissioner  Liu  excused)  that  the  Ethics  Commission  adjourn. 

Public  Comment: 

None. 

Meeting  adjourned  at  6:47  PM. 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  JOINT  MEETING  WITH 
THE  SUNSHINE  ORDINANCE  TASK  FORCE  GOVERNMENT 

April  13,  2012  2:00  P.M.  DOCUMENTS  DEPT 

and  AGENDA 
Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  FRANCISCO 

NOTE:  This  is  a  special  Joint  meeting  of  the  Ethics  Commission  with  the  Sunshind^  -  - '  ■ '  -  '-"^^'^ 
Ordinance  Task  Force;  it  is  not  on  the  usual  day  or  time  of  the  Commission 's  regular  monthly 
meetings. 


APR  -2  201? 


I. 


Call  to  order  and  roll  call. 


n.  Discussion  of  draft  amendments  to  the  Commission's  regulations  governing  the 

handling  of  complaints  related  to  alleged  violations  of  the  Sunshine  Ordinance  and 
referrals  from  the  SOTF.  Commission  staff  prepared  an  earlier  version  of  the  draft 
amendments,  which  were  forwarded  to  the  SOTF  for  review  and  comments  on 
August  17,  2010.  On  August  1,  2011,  the  SOTF  provided  comments,  along  with 
alternate  proposals.  At  its  meeting  on  November  14,  2011,  the  Commission  began 
consideration  of  a  revised  set  of  proposals  from  staff.  At  the  April  13,  2012  joint 
meeting,  members  of  the  Commission  and  the  SOTF  will  discuss  the  revised 
proposals.  The  proposed  amendments,  along  with  a  staff  report,  will  be  available 
from  the  Commission  office  and  on  its  website.  There  will  be  an  opportunity^  for 
public  comment.  (Discussion.) 


III.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  tlie  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf(a)^fsov.oro.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry,  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.  org/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


SF  Ethics  Commission  Agenda  -  April  13,  2012 


This  location  is  wheelchair  accessible    In  order  ro  assist  the  dry  s  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multipli  .  i .  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 

attendees  may  be  sensitive  to  van,  ..  products.  Please  help  the  City  accommodate  these  individuals. 

Individuals  and  entities  that  infliu  r^  m  fiuence  local  legislative  or  administrative  action  may  be  required  by  the  San 

Francisco  Lobbyist  Ordinance  /SI  C  dmpa:i;n  S.  (wvcrnmenlal  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  C4  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 

S:\AGENDA\2012\4.13.12  special  jt  mtg  EC-SOTF.doc 
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Date:  March  30,  2012 

Re:  Notice  of  Consideration  of  Proposed  Regulations  at  the  April  13,  2012  Joint 

Meeting  of  the  Ethics  Commission  and  Sunshine  Ordinance  Task  Force 


At  their  joint  meeting  on  Friday,  April  13,  2012,  at  2:00  p.m.  in  Room  400  City  Hall,  the  San 
Francisco  Ethics  Commission  and  the  Sunshine  Ordinance  Task  Force  (SOTF)  will  discuss  draft 
amendments  to  the  Commission's  regulations  governing  the  handling  of  complaints  related  to 
alleged  violations  of  the  Sunshine  Ordinance  and  referrals  from  the  SOTF.  Commission  staff 
had  prepared  an  earlier  version  of  the  draft  amendments,  which  it  forwarded  to  the  SOTF  for 
review  and  comments  on  August  17,  2010.  On  August  1,  201 1,  the  SOTF  provided  comments, 
along  with  alternate  proposals.  At  its  meeting  on  November  14,  201 1,  the  Commission  began 
consideration  of  a  revised  set  of  proposals  from  staff.  At  the  April  13,  2012  joint  meeting,  the 
Commission  and  the  Task  Force  will  discuss  the  proposed  regulations,  but  the  Commission  will 
not  vote  on  the  adoption  of  regulations. 

The  proposed  amendments,  along  with  a  staff  report,  are  available  from  the  Commission  office 
and  on  its  website. 


E-Mail  Address:  ethics.conimission@sfgov.org 


Web  site:  www.sfethics.org 


Ethics  Commission 

City  and  County  of  San  Francisco 


Date: 
To: 

From: 
Re: 


November  10,  2011 

Members,  Ethics  Cormnission 
Members,  Sunshine  Ordinance  Task  Force 


John  St.  Croix,  Executive  Director 
By:      Catherine  Argumedo,  Investigator/Legal  Analyst 
Garrett  Chatfield,  Livestigator/Legal  Analyst 


Regulations  regarding  Enforcement  of  Sunshine  Ordinance  Complaints 


I.  Background 

On  June  7,  2010,  staff  presented  to  the  Ethics  Commission  ("Commission")  a 
memorandum  regai'ding  possible  regulations  goveixdng  the  Commission's  handhng  of 
complaints  alleging  a  violation  of  the  Sunshine  Ordinance,  San  Francisco 
Admmistrative  Code  Chapter  67  ("Ordinance"),  At  its  June  14,  2010  meeting,  the 
Commission  discussed  and  adopted  the  following  three  policy  directives: 


1 .  The  Commission's  jurisdiction  regai'ding  violations  and  alleged  violations 
of  the  Ordinance  includes:  a)  alleged  wiilful' violations  of  the  Ordinance  by 
elected  officials  and  department  heads;  b)  referrals  of  violations  of  the 
Ordinance  fi-om  the  Sunshine  Ordinance  Task  Force  ("Task  Force");  and  c) 
complaints  brought  directly  to  the  Commission  alleging  a  violation  of  the 
Ordinance. 


2.  The  Commission  has  jurisdiction  to  estabhsh  penalties  for  violations  of  the 
Ordinance,  including  whether  to  impose  monetary  fines  or  other  penalties  or 
to  fimd  official  misconduct  by  elected  officials  and  department  heads. 

3 .  For  all  refeixals  fi-om  the  Task  Force,  the  Commission  will  hold  an 
enforcement  hearing.  The  real  party  in  interest  (the  original  complainant) 
and  the  Respondent  may  appear.  Because  the  Task  Force  will  have  already 
determined  that  the  Respondent  violated  the  Ordinance,  the  Respondent  will 
have  the  burden  of  proof  to  sho  w  that  he  or  she  did  not  violate  the 
Ordinance. 


Guided  by  these  three  pohcy  dii'ectives,  staff  drafted  a  set  of  regulations  and  forwarded 
the  draft  to  the  Task  Force  for  review  and  comments  on  August  17,  2010.  The  Task 
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Force  responded  in  writing  with  its  own  proposed  regulations  to  the  Ethics  Commission  on 
August  1,  2011. 


After  considering  the  Task  Force's  recommendations,  reviewing  the  Commission's  resolution  of 
Sunshine  complaints  in  the  past  year,  and  refocusing  on  the  language  of  the  Ordinance,  staff  now 
proposes  a  revised  set  of  regulations.  Staffs  revised  proposals  differ  from  its  recommendations 
in  2010  and  depart  from  the  Commission's  earlier  policy  decisions,  paiticularly  with  regard  to 
non- willful  violations  of  the  Ordinance  and  handling  of  complaints  against  managerial  City 
employees. 

LI.  Rclc\  ant  Provisions  of  the  Sunshine  Ordinance 

There  are  a  number  of  ambiguities  in  the  enforcement  provisions  of  the  Ordinance,  wliich  was 
drafted  and  adopted  by  the  voters  in  1999.  Under  the  Charter,  the  Commission  has  the  authority 
to  adopt  regulations  reasonably  intei-preting  these  ambiguities.  Specifically,  five  provisions  of 
the  Sunshine  Ordinance  ai'e  relevant  here.  They  are  set  forth  below. 

1.  From  S.F.  Administrative  Code  section  67.30(c): 

The  Task  Force  shall  malce  refen-als  to  a  municipal  office  with  enforcement  power  under 
this  ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it 
concludes  that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts. 

2.  S.  F.  Administrative  Code  section  67.34: 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city 
employee  to  discharge  any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or 
the  Pubhc  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  willful  violations  of  this  ordinance,  the  Brov^Ti  Act  or  the  Public  Records 
Act  by  elected  officials  or  department  heads  of  the  City  and  County  of  San  Francisco 
shall  be  handled  by  the  Ethics  Commission. 

3.  S.F.  Administrative  Code  section  67.35: 

(a)  Any  person  may  institute  proceedings  for  injunctive  rehef,  declai-atory  rehef,  or  writ 
of  mandate  in  any  court  of  competent  jurisdiction  to  enforce  his  or  her  right  to  inspect  or 
to  receive  a  copy  of  any  public  record  or  class  of  pubhc  records  under  this  Ordinance  or 
to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open, 
or  to  compel  such  meeting  to  be  open. 

(b)  A  court  shall  award  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the 
prevailing  paity  in  an  action  brought  to  enforce  this  Ordinance. 

(c)  If  a  court  finds  that  an  action  filed  pursuant  to  this  section  is  frivolous,  the  Cit}'  and 
County  may  assert  its  rights  to  be  paid  its  reasonable  attorneys'  fees  and  costs, 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties  imder  this  act  in 
any  couil  of  competent  jurisdiction  or  before  the  Ethics  Commission  if  enforcement 
action  is  not  talcen  by  a  city  official  or  state  official  40  days  after  a  complaint  is  filed. 


4.  S.F.  Administrative  Code  section  67.21(d): 

If  the  custodian  refasesj  fails  to  comply,  or  incompletely  complies  with  a  request 
described  in  (b),  the  person  maldng  the  request  may  petition  the  supervisor  of  records  for 
a  deteiTuination  whether  the  record  requested  is  public.  The  supervisor  of  records  shall 
inform  the  petitioner,  as  soon  as  possible  and  within  10  days,  of  its  determination  whether 
the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by 
tlie  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing.  Upon 
the  determination  by  the  supemsor  of  records  that  the  record  is  public,  the  supervisor  of 
records  shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the 
person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  supervisor  of  records  shall  notify  the  district  attorney  or  the  attorney  general 
who  shall  take  whatever  measures  she  or  he  deems  necessary  and  appropriate  to  insure 
comphance  with  the  provisions  of  this  ordinance. 

5.  S.F,  Administrative  Code  section  67.21(e): 

If  the  custodian  [of  a  public  record]  refuses,  fails  to  comply,  or  incompletely  complies 
with  a  [pubUc  records]  request ...  or  if  a  petition  is  denied  or  not  acted  on  by  the 
supervisor  of  public  records,  the  person  maldng  the  request  may  petition  the  Sunshine 
Task  Force  for  a  determination  whether  the  record  requested  is  public.  The  Sunshine 
Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of 
its  determination  whether  the  record  requested,  or  any  pait  of  the  record  requested,  is 
public.  Where  requested  by  the  petition,  and  where  otherwise  desirable,  this 
determination  shall  be  in  writing.  Upon  the  determination  that  the  record  is  pubHc,  the 
Sunshiue  Task  Force  shall  immediately  order  the  custodian  of  the  pubhc  record  to 
comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any 
such  order  witliin  5  days,  the  Sunshine  Task  Force  shaU  notify  the  district  attorney  or  the 
attorney  general  who  may  take  whatever  measui-es  she  or  he  deems  necessary  to  insure 
compliance  with  the  provisions  of  this  ordiuance.  The  Board  of  Supervisors  and  the  City 
Attorney's  office  shall  provide  sufficient  staff  and  resources  to  allow  the  Sunshine  Task 
Force  to  fulfill  its  duties  under  this  provision,  Where  requested  by  the  petition,  the 
Sunshine  Task  Force  may  conduct  a  public  heariug  concerning  the  records  request  denial. 
An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend 
any  hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 

m.  Summary  of  Proposed  Regulations 

The  Regulations  proposed  by  staff  aim  to  reconcile  the  ambiguities  in  the  Sunshine  Ordinance 
and  to  outhne  a  standard  procedure  to  handle  aU  complaints  that  allege  willful  violations  of  the 
Sunshine  Ordinance  -  whether  referred  by  the  Task  Force,  initiated  by  staff,  or  filed  by  a 
complainant  directly  with  the  Commission.  The  proposed  Regulations  also  aim  to  reconcile 
concerns  expressed  by  the  Task  Force  regarding  the  Commission's  handling  of  complaints.  The 
main  changes  that  the  proposed  regulations  would  achieve  are  to: 


a)  Establish  that  tlie  Commission  will  handle  complaints  alleging  willful  violations  of  the 
Sunshine  Ordinance  by  elected  officials,  depaitment  heads,  and  managerial  City 
employees; 

b)  Ensure  that  complaints  are  handled  and  resolved  in  an  expeditious  maimer; 

c)  Ensure  that  the  hearing  process  is  open  to  the  public;  and 

d)  Allow  the  Commission  to  impose  monetary  fines  for  willful  violations  of  the  Sunshine 
Ordinance. 

The  remainder  of  this  section  of  the  memo  sets  forth  the  new  regulations  proposed  by  staff. 
Rather  than  review  the  proposed  regulations  Une-by-line,  this  memo  presents  a  series  of  decision 
points  for  the  Commission's  consideration,  followed  by  a  final  decision  point  to  adopt  the 
regulations  in  whole. 

1.        Section  I -Preamble. 

The  proposed  Regulations'  Preamble  establishes  the  pmpose  of  the  regulations  and  the 
jurisdiction  of  the  Commission  regai-ding  complaints  alleging  violations  of  the  Sunshine 
Ordinance.  Under  staffs  proposal,  the  Commission  will  handle  only  allegations  of  willful 
violations  of  the  Ordinance  by  elected  officials,  depaitment  heads,  or  managerial  City 
employees, 

Administrative  Code  section  67.34  provides  that  "[cjomplaints  involving  allegations  of  willful 
violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records  Act  by  elected  officials  or 
department  heads  of  the  City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics 
Commission  (emphasis  added)."  Staff  believes  the  best  interpretation  of  this  provision  is  that  the 
Commission  has  jurisdiction  over  only  willful  violations,  and  does  not  have  jurisdiction  over 
allegations  of  non-wiUful  violations  of  the  Ordinance.  Under  this  interpretation,  the  Commission 
would  only  handle  complaints  or  referrals  that  allege  willful  violations;  staff  would  reject  any 
complaint  or  refeiial  allegiag  a  non- willful  violation. 

Although  section  67.34  states  that  the  Commission  "shall  handle"  allegations  of  willful 
violations  by  elected  officials  and  department  heads,  staff  recommends  that  handling  allegations 
against  managerial  City  employees  is  consistent  with  the  intent  of  the  law.  Oftentimes  elected 
officials  or  department  heads  ai'e  not  directly  involved  in  responding  to  records  requests,  and . 
staff  recommends  that  it  is  appropriate  to  hold  managerial  City  employees  in  those  instances 
accountable  for  compliance  with  the  Ordinance  regarding  responses  to  records  requests.  The 
term  "managerial  City  employee"  will  be  defined  within  these  regulations  as  "a  City  employee 
with  final  decision-maldng  authority  in  deteimining  a  response  to  the  identified  record 
requested." 

Decision  Point  1:  Shall  the  Commission  enforce  or  review  only  allegations  of  willful  violations 
of  the  Sunshine  Ordinance  by  elected  officials,  department  heads,  and  managerial  City 
employees? 
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2.        Section  HI  -  Complaints  Alleging  Willful  Violations  of  the  Sunshine  Ordinance. 


Section  III  specifies  the  process  by  which  the  Commission  will  handle  complaints  involving 
alleged  willful  violations  of  the  Sunshine  Ordinance  by  an  elected  official,  department  head,  or 
managerial  City  employee. 

Under  Section  III.A.,  any  person  may  file  a  complaint  with  the  Commission;  the  Task  Force  may 
make  a  refeiral  to  the  Commission;  and  Commission  staff  may  initiate  a  complaint. 

If  the  Task  Force  refers  or  a  complainant  malces  a  complaint  that  does  not  allege  a  wilhful 
violation  of  the  Ordinance,  the  Commission  will  return  the  referral  or  complaint  with  a  letter 
explaining  that  the  Commission  does  not  have  jurisdiction  to  handle  non- willful  complaints.  In 
addition,  if  the  Task  Force  refers  or  a  complainant  makes  a  complaint  or  alleges  a  violation  of  the 
Ordinance  by  an  individual  who  is  not  an  elected  official,  department  head,  or  managerial  City 
employee,  the  Commission  will  return  the  referral  or  complaint  with  a  letter  explaining  that  the 
Commission  does  not. have  jurisdiction  to  handle  the  complaint. 

Decision  Point  2(a):  Shall  the  Commission  approve  the  process  set  forth  in  Section  III.A,  as  set 
forth  on  page  2  of  the  proposed  regulations? 


Under  Section  EH.B.,  upon  receipt  of  a  complaint  the  Executive  Director  must  schedule  a  hearing 
before  the  Commission.  Section  67.35(d)  requires  a  40-day  waiting  period  before  the  initiation 
of  enforcement  proceedings  before  the  Commission,  but  the  Ordinance  does  not  state  what  starts 
the  40-day  clock  ticldng,  Staff  proposes  to  resolve  this  ambiguity  in  the  Ordinance  with  the 
following  procedure:  For  complaints  that  have  been  considered  by  the  Task  Force  or  Supenisor 
of  Records,^  the  date  of  the  Commission's  hearing  must  be  at  least  40  days  from  the  date  that  the 
Task  Force  or  Supervisor  of  Records  received  the  matter.  For  staff- initiated  complaints  or 
complaints  filed  only  with  the  Commission,  no  40-day  clock  applies. 

Upon  receiving  or  initiating  a  complaint,  the  Executive  Director  must  provide  notice  to  each 
Respondent  and  original  Complainant.  The  Executive  Director  will  also  send  the  Task  Force  a 
courtesy  notice. 

A  regulatory  requnement  for  the  Commission  to  hold  a  public  hearing  on  each  complaint  within 
its  jurisdiction  will  ensure  that  no  such  complaint  will  be  dismissed  in  closed  session  or  without  a 
hearing.  It  addresses  the  Task  Force's  concern  that  all  complaints  regarding  Sunshine  Ordinance 
violations  should  be  dehberated  in  pubhc  by  the  Ethics  Commission.  A  public  hearing  allows 
the  Ethics  Commission  to  hear  from  the  Complainant(s)  and  Respondent(s)  and  make  findings 
after  hearing  and  reviewing  the  evidence  and  considering  public  comment. 

As  proposed  ni  section  V  of  this  memo,  staff  envisions  that  the  public  hearing  will  be  an 
expedited  process. 


'  The  Sunshine  Ordinance  designates  the  City  Attorney  as  the  "Supervisor  of  Records."  Separate  from  the 
complaint  process,  a  member  of  the  public  may  request  that  the  City  Attorney's  Office  review  a  department's 
decision  to  withhold  records.  The  City  Attorney's  Office  investigates  and  responds  to  these  requests.  The 
Supervisor  of  Records  does  not  hold  a  public  hearing  or  impose  penalties  against  any  City  officers  or  employees. 
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Decision  Point  2(b):  Shall  the  Commission  approve  the  proposals  in  Section  ni.B.,  as  set  forth 
on  page  3  of  the  proposed  regulations? 


3.       Section  FV  -  Investigation  and  Recommendation, 

Section  FV  outlines  the  process  for  investigating  alleged  willful  violations  of  the  Sunshine 
Ordinance. 

Under  Section  FV.A.,  the  Executive  Director's  investigation  may  include,  but  is  not  limited  to, 
inte^vie^^'ing  the  Respondent(s)  and  any  witnesses  and  re\dewing  documentary  and  other 
evidence.  This  proposal  tracks  the  language  used  in  the  Commission's  cuiTent  regulations  for 
non-Simshine  complaints,  and  provides  staff  the  flexibility  and  discretion  it  needs  to  conduct 
thorough  investigations.  Additionally,  this  section  adopts  the  Task  Force's  recommendation  that 
the  investigation  be  completed  within  30  days  of  the  receipt  of  a  complaint,  unless  the  Executive 
Dii-ector  shows  why  it  cannot  be  concluded  v-dthin  30  days, 

Decision  Point  3(a):  Shall  the  Commission  approve  the  proposals  in  Section  IV. A.,  as  set  forth 
on  page  3  of  the  proposed  regulations? 


Under  Section  IV. B.,  the  Executive  Director  must  prepare  a  written  recommendation,  which  will 
include  a  summary  of  factual  and  legal  findings  after  concluding  his  or  her  investigation,  The 
report  must  also  include  the  Executive  Director's  disposition  recommendation,  which  will  be  one 
of  the  following:  a)  that  the  Respondent  willfully  violated  the  Sunshine  Ordinance;  b)  that  the 
Respondent  violated  the  Sunshine  Ordinance  but  the  violation  was  not  willful;  or  c)  that  the 
Respondent  did  not  violate  the  Sunshine  Ordinance.  The  recommendation  must  be  delivered  to 
the  Commission,  Complainant,  and  Respondent  in  advance  of  the  hearing. 

Decision  Point  3(b):  Shall  the  Commission  approve  the  proposals  in  Section  FV.B.,  as  set  forth 
on  pages  3  -  4  of  the  proposed  regulations? 


Section  IV. C.  provides  that  the  Complainant  and  Respondent  may  submit  a  response  to  the 
Executive  Director's  recommendation;  it  also  sets  the  time  frame  and  procedure  for  submitting 
the  response. 

Decision  Point  3(c):  Shall  the  Commission  approve  the  proposals  in  Section  IV.C,  as  set  foith 
on  page  4  of  the  proposed  regulations? 


4.        Section  V  -  Public  Hearing;  Deliberations  and  Findings;  Administrative  Orders  and 
Penalties;  Warning  Letters. 

Section  V.  A.  outhnes  the  hearing  process.  Although  patterned  after  the  regulations  which 
govern  the  hearing  process  for  non-Sunshine  complaints,  there  are  several  key  differences.  For 
instance,  staff  will  not  play  a  prosecutorial  role  hi  Sunshine  hearings,  the  Commission  will  not 
hold  a  probable  cause  hearing  or  issue  a  formal  accusation,  and  presentation  of  tlie  evidence  will 
be  more  limited.  The  primary  features  of  the  proposed  hearing  sti-ucture  are: 

1)  The  hearing,  including  tlie  Commission's  decision-making  process,  will  be  public. 


2)  The  Complainant  will  have  an  opportunity  to  speak  before  the  Commission,  as  will 
the  Respondent.  No  other  hve  testimony  will  be  permitted  imless  the  Chan 
determines  otherwise. 

Decision  Point  4(a):  Shall  the  Commission  approve  the  proposals  in  Sections  V.A.,  as  set  forth 
on  pages  4  -  5  of  the  proposed  regulations?  


Section  V.B.  requires  the  Commission  to  deliberate  the  merits  of  the  allegations  in  public.  It  also 
provides  that  any  finding  of  a  willful  or  non-willful  violation  of  the  Sunshine  Ordinance  must  be 
supported  by  conclusions  of  law  and  fact  based  on  the  entire  record. 

Section  V.B.  also  outlines  the  relevant  cncumstances  that  the  Commission  must  consider  when 
maldng  a  determination  whether  a  Respondent  willfully  violated  the  Sunshine  Ordinance. 


Decision  Point  4(b):  Shall  the  Commission  approve  the  proposals  in  Section  V.B,  as  set  forth 
on  page  5  of  the  proposed  regulations? 


Section  V.C  sets  forth  the  remedies  the  Commission  may  order.  Under  the  proposal,  the 
Commission  may  order  a  Respondent  to  produce  a  public  record;  refer  the  matter  to  the  Mayor 
with  a  recommendation  to  initiate  official  misconduct  proceedings  under  Charter  section  15.105; 
order  a  penalty  payment  of  up  to  $5,000  per  violation;  and/or  order  a  notice  of  the  violation  to  be 
posted  on  the  Commission's  website.  Section  V.C. 2  lists  factors  that  the  Commission  may 
consider  in  determining  appropriate  penalties,  including:  the  severity  of  the  violation;  the 
presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead;  whether  the  violation  was 
an  isolated  mcident  or  part  of  a  pattern;  and  whether  the  Respondent  has  a  prior  record  of 
violations  of  the  Sunshine  Ordinance. 

Section  V.C. 3  allows  for  remedies  when  the  Commission  determines  that  Respondent  violated 
the  Sunshine  Ordinance,  but  the  violation  was  not  willful.  In  such  cases,  the  Commission  may 
issue  warning  letters  urging  the  Respondent(s)  to  cease  and  desist  the  violation.  The 
Commission  may  also  order  the  Executive  Director  to  post  on  the  Ethics  Commission's  website 
the  Commission's  finding  that  the  Respondent(s)  violated  the  Sunshine  Ordinance, 


Decision  Point  4(c):  Shall  the  Commission  approve  the  proposals  in  Section  V.C,  as  set  forth  on 
pages  5  -  6  of  the  proposed  regulations?  


5.       Finding  of  No  Violation. 

Section  V.D  outlines  that  if  the  Commission  determines  that  a  Respondent  has  not  committed  a 
violation  of  the  Ordinance,  it  shall  publicly  announce  that  determination. 


Decision  Point  5:  Shall  the  Commission  approve  the  proposals  in  Section  V.D.,  as  set  forth  on 
page  6  of  the  proposed  regulations?  


6.        Sections  VI  and  VIl  -  Miscellaneous  Provisions;  Severability. 

Modeled  after  the  Regulations  for  all  other  complaints  within  the  Commission's  jui-isdiction, 
Section  VI  contains  provisions  to  address  issues  such  as  ex  paite  communications,  access  to 
complaints  and  deliberations,  and  continuance  requests.  Section  VLB,  provides  that  no  records 
related  to  complaints  may  be  disclosed  except  as  necessaiy  to  the  conduct  of  the  investigation  or 
as  required  by  the  California  Pubhc  Records  Act  or  the  Sunshine  Ordinance.  In  order  to  provide 
for  the  integrity  of  the  investigation,  internal  staff  notes  may  not  be  disclosed  until  the 
Commission  has  issued  its  final  decision  following  the  hearing.  Section  VI.F  permits  any 
Complainant  or  Respondent  to  request  a  continuance  and  also  provides  that  the  Commission  may 
reschedule  hearings  for  good  cause.  Section  VI.H  establishes  a  statute  of  limitations  period. 
Section  Vn  provides  for  severability  of  any  invalid  regulation, 

Decision  Point  6:  Shall  the  Commission  approve  the  proposals  in  Section  VIA  -L.  and  Section 
VII,  as  set  forth  on  pages  6  -  9  of  the  proposed  regulations? 


7.        Section  n  -  Definitions 

Section  II  contains  the  definitions  relevant  to  the  regulations.  Included  is  the  definition  of 
"managerial  City  employee"  wliich  is  not  defined  in  the  Sunshine  Ordinance.  Staff  proposes 
defining  the  term  to  mean  "a  City  employee  with  final  decision-maldng  authority  in  determining 
a  response  to  the  identified  record  requested." 

The  definitions  section  also  clarifies  who  is  a  complainant,  and  establishes  that  a  finding  of  a 
willful  violation  by  the  Task  Force  in  an  Order  of  Determination  will  be  treated  as  a 
recoEomendation  to  the  Ethics  Commission  that  a  willful  violation  occurred. 


Decision  Point  7:  Shall  the  Commission  approve  the  proposals  in  Section  11,  Definitions,  as  set 
forth  on  pages  1  -  2  of  the  proposed  regulations? 


9.       General  Adoption  of  Regulations 


Decision  Point  8:  Shall  the  Commission  adopt  the  "Ethics  Commission  Regulations  for 
Complaints  Alleging  Willful  Violations  of  the  Sunshine  Ordinance"  as  set  forth  on  pages  1  -  9  of 
the  proposed  regulations?  


III.  Clean-up  Language  for  Existing  Regulations 

If  the  Commission  adopts  the  proposed  Sunsliine  Regulations,  it  should  also  amend  the  existing 
Enforcement  Regulations,  which  will  continue  to  apply  to  all  enforcement  matters  that  do  not 
involve  allegations  of  Sunshine  violations.  The  proposed  amendments  would;  a)  clarify  that  all 
complaints  alleging  a  violation  of  tlie  Sunshine  Ordinance  will  be  governed  by  the  new  Sunshine 
enforcement  regulations;  b)  delete  references  in  the  existing  Regulations  to  violations  of  the 
Sunshine  Ordinance;  and  c)  amend  the  definition  of  "business  day"  by  adding  tlie  language  "or  a 
day  on  which  the  Commission  office  is  closed  for  business"  to  conform  with  the  definition  in  the 
proposed  Sunshine  regulations. 
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Decision  Point  9(a):  Shall  the  Commission  approve  the  addition  of  Section  III.D.  as  set  forth  on 
page  3  of  the  current  Regulations? 

Decision  Point  9(b):  If  the  answer  to  Decision  Point  9(a)  is  yes,  shah  the  Commission  approve 
the  deletion  of  other  references  to  the  Sunshine  Ordinance  in  the  current  Regulations?  (See 
strikethrough  language  in  Attachment. B,  pages  2,  7,  15,  and  16.) 

Decision  Point  9(c):  Shall  the  Commission  approve  the  amended  definition  of  "business  day"  of 
Section  II.A.  on  page  1  of  the  current  Regulations? 


IV.  Task  Force  Recommendations  Not  Included  in  Staffs  Proposed  Regulations 

While  staff  has  incorporated  some  of  the  Task  Force  recommendations  into  the  proposals 
discussed  above,  there  were  several  provisions  that  staff  did  not  include. 

1.        The  Role  of  the  Commission  under  the  Ordinance. 

The  Task  Force's  recommendations  appear  to  be  premised  on  the  notion  that  the  Ethics 
Commission  has  two  distinct  roles  under  the  Sunshine  Ordinance:  one  with  respect  to  the 
enforcement  of  Task  Force  refen-als,  and  the  second  with  respect  to  the  Ethics  Commission's 
handUng  of  willful  violations  under  section  67.34.  Staff  does  not  agree. 

As  the  Commission  has  determmed  in  recent  decisions,  the  Ethics  Commission  is  not  tasked 
anywhere  in  the  Ordinance  with  enforcing  orders  of  detennination  from  the  Task  Force.  Section 
67.21(d)  permits  a  requestor  to  petition  the  Supemsor  of  Records  (the  City  Attorney's  Office) 
for  a  determination  of  whether  a  record  is  public  when  a  City  department  fails  to  comply  with  a 
pubhc  records  request.  If  the  Supemsor  of  Records  determines  that  the  record  is  public,  he  or 
she  must  order  the  department  to  comply  with  the  records  request.  Section  67.21(d)  fuiiher 
provides  that  if  the  custodian  still  fails  to  comply  with  the  records  request  after  being  ordered  to 
release  the  records  by  the  Supervisor  of  Records,  the  "supervisor  of  records  shall  notify  the 
district  attorney  or  the  attorney  general  who  shall  take  whatever  measures  she  or  he  deems 
necessary  and  appropriate  to  insure  comphance  with  the  provisions  of  this  ordinance  [emphasis 
added]."  Under  section  67.21(d),  the  district  attorney  or  the  attorney  general — not  the  Ethics 
Commission — is  specifically  tasked  with  the  enforcement  of  a  public  records  request. 

Along  with  the  right  to  petition  the  Supei-visor  of  Records,  a  person  also  has  the  right  to  petition 
the  Task  Force  under  section  67.21  (e)  "for  a  determination  whether  the  record  requested  is 
pubhc."  Section  67.21(e)  farther  provides  that  if  the  Task  Force  malces  "the  determination  that 
the  record  is  pubhc,  the  [Task  Force]  shall  immediately  order  the  custodian  of  the  pubhc  record 
to  comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such 
order  within  5  days,  the  [Task  Force]  shall  notify  the  distinct  attorney  or  the  attorney  general 
who  may  talce  whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the 
provisions  of  this  ordinance  [emphasis  added]."  Again,  the  power  to  enforce  the  public  records 
request  hes  with  the  district  attorney  or  the  attorney  general,  not  the  Ethics  Commission, 
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2.        The  Task  Force  proposed  to  define  "willfully"  using  the  California  Penal  Code. 


The  Task  Force  recommended  that  the  Ethics  Commission  adopt  the  definition  of  "\\'illfLiIly"  as 
defined  in  section  7  of  the  Penal  Code.  That  definition,  according  to  the  Task  Force,  is  "the 
word  'wilfully,'  when  applied  to  the  intent  with  which  an  act  is  done  or  omitted,  imphes  simply 
a  purpose  or  willingness  to  commit  the  act,  or  malce  the  omission  referred  to.  It  does  not  requke 
any  intent  to  injure  another,  or  to  acquke  any  advantage." 

The  Ethics  Commission  has  determined  that  the  tenn  "willful"  under  the  Ordinance  includes  a 
purposeful  failure  to  can-y  out  mandatory  duties  of  office.  In  the  context  of  the  Sunshine 
Ordinance,  a  willful  violation  would  occur  if  a  Respondent  purposefully  withheld  pubhc 
documents  or  violated  public  meeting  requii-ements  Icnowing  that  the  Sunshine  Ordinance 
required  othei-wise. 

3.  The  Task  Force  proposed  to  allow  testimony  from  individuals  other  than  the  parties 
in  interest. 

The  Task  Force  recommended  the  elimination  of  any  restriction  on  persons  who  can  provide 
testimony  m  support  of  a  Respondent  or  Complainant  in  order  to  maintain  a  level  playing  field. 

Staff  proposes  to  permit  only  the  Respondent  and  Complainant  to  provide  live  testimony.  This 
process  ensures  that  these  parties  have  the  right  to  present  then-  case;  it  also  expedites  the  hearing 
process.  There  is  nothing  that  limits  a  Respondent  or  Complainant  fi"om  permitting  another 
individual  to  use  their  time  allotted  to  provide  supporting  testimony.  The  draft  regulations  allow 
for  additional  testimony  at  the  Chan's  discretion.  In  addition,  there  will  be  public  comment  as 
part  of  every  heaiing. 

4.  The  Task  Force  proposed  that  any  monetary  penalties  imposed  should  be  paid  out 
of  "non-City  funds." 

The  Task  Force  recommended  that  when  the  Ethics  Commission  imposes  a  monetaiy  penalty  on 
a  Respondent,  the  penalty  should  be  not  less  than  $500  and  not  more  than  $5,000  for  each  willful 
violation.  The  Task  Force  also  recommended  that  these  monetaiy  penalties  be  paid  fi-om  the 
Respondent's  personal  funds  and  not  City  funds,  The  California  Tort  Claims  Act  governs  the 
indemnification  of  City  employees  for  acts  talcen  within  the  course  and  scope  of  their 
employment, 

5.  The  Task  Force  proposed  that  the  Sunshine  OrdLuance  supersedes  the  City  Charter. 

Another  consideration  for  the  Commission  is  the  inteipretation  of  section  67.36  of  the 
Ordinance.  This  section  states  "[t]he  provisions  of  this  Sunshine  Ordinance  supersede  other 
local  laws.  Whenever  a  conflict  in  local  law  is  identified,  the  requhement  wliich  would  result  in 
greater  or  more  expedited  public  access  to  public  information  shall  apply," 

In  its  August  1,  201 1  response  to  the  Commission,  the  Task  Force  concluded  that  "tiie  Sunshine 
Ordinance  has  primacy  over  any  other  inconsistent  local  laws  hi  the  aspects  of  open  government 
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that  it  covers."  However,  this  section  does  not  state  that  the  provisions  of  the  Sunshine 
Ordinance  supersede  all  local  laws.  The  Ethics  Commission  and  the  Office  of  the  City  Attorney 
have  repeatedly  concluded  that  the  Sunshine  Ordinance  does  not  supersede  the  City's  Chaiter. 

The  Task  Force  has  concluded  in  the  past  that  the  Sunshine  Ordinance  supersedes  the  City 
Charter,  specifically  when  a  City  department  has  asserted  that  documents  were  confidential 
based  upon  a  Charter  provision.  Staff  recommends  that  the  Commission  make  a  final 
determination  regarding  this  issue. 
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ATTACHMENT  A 


San  Francisco 
Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


ETHICS  COMMISSION  REGULATIONS  FOR  COMPLAINTS 
ALLEGING  WILLFUL  VIOLATIONS  OF  THE  SUNSHINE 
ORDINANCE 

Effective  Date:  __,  2011 
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I.  PREAMBLE 


Pursuant  to  San  Francisco  Charter  section  15.102,  the  San  Francisco  Ethics  Commission 
promulgates  these  Regulations  in  order  to  ensure  comphance  with  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin.  Code  §§  67.1,  et  seq.  These  Regulations  shall  apply  to 
complaints  alleging  vsiilful  violations  of  the  Sunshine  Ordinance  by  elected  officials, 
department  heads,  and  managerial  City  employees  pursuant  to  S.F.  Administrative  Code 
section  67.34.  Any  allegations  regarding  non-willfiil  violations  of  the  Sunshine 
Ordinance,  or  willful  violations  committed  by  individuals  other  than  elected  officials, 
department  heads,  or  managerial  Cit}'  employees,  shall  not  be  handled  by  the  Ethics 
Commission.  All  allegations  of  violations  of  conflict  of  interest,  campaign  finance, 
lobbyist,  campaign  consultant  or  other  ethics  laws  shall  be  handled  under  the  Ethics 
Commission's  Regulations  for  Investigations  and  Enforcement  Proceedings. 

n.  DEFIMTIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday,  City  hohday,  or  a 
day  on  which  the  Commission  office  is  closed  for  business. 

B.  "City"  means  the  City  and  County  of  San  Francisco. 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complaint"  means  a  Task  Force  referral  or  a  witten  document  submitted 
directly  to  the  Ethics  Commission,  alleging  a  willful  violation  of  the  Sunshine  Ordinance 
by  an  elected  official,  department  head,  or  managerial  city  employee. 

E.  "Complainant"  means  a  person  or  entity  that  filed  the  origkial  complaint  alleging 
a  willful  violation  of  the  Sunshuie  Ordinance  by  an  elected  official,  department  head,  or 
managerial  City  employee  with  the  Task  Force,  Supervisor  of  Records,  or  Commission. 
"Complainant"  shall  also  mean  the  Commission  if  the  complaint  was  initiated  by  the 
Commission  staff. 

F.  "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business 
day. 

G.  "Deliver"  means  ti-ansmit  by  U.S.  mail  or  personal  dehvery  to  a  person  or  entity. 
The  Commission,  the  Executive  Director,  the  Task  Force  or  a  Respondent  or 
Complainant  receiving  material  may  consent  to  any  other  means  of  delivery,  including 
delivery  by  e-mail  or  fax.  In  any  proceeding,  the  Commission  Chairperson,  designated 
Commissioner  or  hearing  officer  may  order  that  the  delivery  of  briefs  or  other  materials 
be  accomplished  by  e-mail. 
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H.  "Executive  Director"  means  tiie  Executive  Director  of  the  Commission  or  tlie 
Executive  Director's  designee. 

I.  "Exculpatory  infomiation"  means  information  tending  to  show  that  the 
respondent  is  not  guilty  of  the  alleged  violations. 

J.  ■  "Managerial  City  Employee"  means  a  City  employee  witn  final  decision-maldng 
authority  in  determining  a  response  to  the  identified  record  requested. 

K.       "Mitigating  infoimiation"  means  information  tending  to  excuse  or  reduce  the 
culpability  of  the  Respondent's  conduct. 

L.       "Order  of  Determination"  means  a  final  recommendation  issued  by  the  Task 
Force  that  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department 
head,  or  managerial  City  employee  occurred. 

M.  "Referral"  means  a  recommendation  from  the  Task  Force  to  the  Commission  that 
a  willful  violation  of  the  Sunshine  Ordinance  has  occurred. 

N.       "Respondent"  means  an  elected  official,  department  head,  or  managerial  City 
employee  who  is  alleged  or  identified  in  a  complaint  to  have  committed  a  willful 
violation  of  the  Sunshine  Ordinance. 

0.  "Sunsliine  Ordinance"  means  San  Francisco  Administrative  Code  section  67. 1,  et 
seq. 

P.        "Task  Force"  means  the  Sunshine  Ordinance  Task  Force,  established  by  San 
Francisco  Administrative  Code  section  67.30. 

Q.  "Willful  violation"  means  an  action  or  failure  to  act  with  the  Imowledge  that  such 
act  or  failure  to  act  was  a  violation  of  the  Sunshine  Ordinance. 

m.     COMPLAINTS  ALLEGING  WILLFUL  VTOLATIONS  OF  THE 
SLfNSHINE  ORDINANCE. 

A.       FUing  Complaints.  Any  person  or  entity  may  file  a  complaint  with  the 
Commission  alleging  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
depaitment  head,  or  managerial  City  employee.  Commission  staff  may  also  initiate  a 
complaint  alleging  the  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  or  managerial  City  employee. 

Any  complaint  or  refen-al  that  is  filed  with  the  Commission  that  does  not  allege  a  willful 
violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department  head,  or 
managerial  City  employee  will  be  returned  to  the  complamant  or  Task  Force  with  a  letter 
explaining  the  Conunission's  jurisdiction. 
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B.        Scheduling  of  Hearing. 


1)  When  the  Executive  Director  receives  a  complaint  or  a  referral  alleging  a 
willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department 
head,  or  managerial  City  employee,  the  Executive  Director  shall  schedule  a 
public  healing  at  a  regular  meeting  of  the  Commission  at  least  15  business 
days  after  the  conclusion  of  his  or  her  investigation. 

2)  For  complaints  that  have  been  considered  by  the  Task  Force  or  Supervisor  of 
Records  prior  to  the  initiation  of  a  complaint  with  the  Commission,  the 
Commission  may  not  conduct  a  hearing  until  at  least  40  days  after  the  date 
that  the  Task  Force  or  Supervisor  of  Records  received  the  matter.  For 
complaints  initiated  by  Commission  staff,  no  40-day  waiting  period  applies. 

At  least  1 5  business  days  in  advance  of  the  hearing  date,  the  Executive 
Director  shall  issue  a  written  notice  and  his  or  her  report  and  recommendation 
pursuant  to  section  IV  to  each  Commission  member,  each  Respondent,  and 
each  Compliant  of  the  date,  time  and  location  of  the  hearing. 

3)  In  the  case  of  a  referral,  the  Executive  Director  also  shall  provide  a  courtesy 
notice  and  a  copy  of  the  staff  recommendation  to  the  Task  Force. 

IV.      IIWESTIGATION  AND  RECOMMENDATION 

A.  Factual  Investigation.  Upon  receipt  of  a  complaint,  the  Executive  Director  shall 
conduct  a  factual  investigation.  The  Executive  Director's  investigation  may  include,  but 
shall  not  be  limited  to,  interviews  of  the  Respondent(s)  and  any  witnesses,  as  well  as  the 
review  of  documentary  and  other  evidence.  The  investigation  shall  be  concluded  within 
30  days  following  the  Executive  Director's  receipt  of  the  complaint.  The  Executive 
Director  may  extend  the  time  for  good  cause,  including  but  not  limited  to:  staffing  levels; 
the  number  of  other  pending  complaints  under  these  Regulations  or  the  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings;  other  staffmg 
needs  associated  with  pending  campaigns;  or  the  cooperation  of  witnesses.  Complainants 
or  Respondents.  If  the  Executive  Director  extends  the  time  for  the  investigation  to 
conclude,  his  or  her  reasons  for  the  extension  shall  be  included  in  the  recommendation  to 
the  Ethics  Commission. 

B.  Report  and  Recommendation. 

1 .        After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executive 
Director  shall  prepare  a  written  report  and  recommendation  summarizing  his  or  her 
factual  and  legal  findings.  The  recommendation  shall  contain  a  summary  of  the  relevant 
legal  provisions  and  the  evidence  gathered  through  the  Commission's  investigation, 
including  any  exculpatory  and  mitigating  information.  In  the  recommendation,  the 
Executive  Diiector  may  present  statements  including  hearsay,  declarations  of 
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investigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of  any 
other  evidence.  The  recommendation  shall  not  exceed  ten  pages  excluding  attachments. 

2.        The  report  shall  recommend  one  of  the  following:  a)  that  Respondent(s)  willfully 
violated  the  Sunshine  Ordinance;  b)  that  Respondent(s)  violated  the  Sunshine  Ordinance 
but  the  violation  was  not  willful;  or  c)  that  Respondent(s)  did  not  violate  the  Sunshine 
Ordinance.  The  recommendation  shall  be  dehvered  to  the  Commission,  Complainant  and 
Respondent  pursuant  section  III.B. 

C.       Response  to  the  Report  and  Recommendation. 

1 .  Each  Complainant  and  Respondent  may  submit  a  written  response  to  the  report 
and  recommendation.  The  response  may  contain  legal  arguments,  a  summary  of 
evidence,  and  any  mitigating  or  aggravating  information.  The  response  shall  not  exceed 
ten  pages  excluding  attachments. 

2.  If  any  Complainant  or  Respondent  submits  a  response,  he  or  she  must  deliver  the 
response  no  later  than  five  business  days  prior  to  the  date  of  the  hearing.  The 
Complainant  or  Respondent  must  dehver  eight  copies  of  the  response  to  the  Executive 
Director,  who  must  then  immediately  distribute  copies  of  the  response(s)  to  the 
Commission  and  any  other  Complainant  or  Respondent.  Upon  mutual  consent  of  the 
parties  in  interest  and  the  Executive  Director,  a  response  may  be  distributed  by  e-mail. 

V.       PUBLIC  HEARING. 

A.       General  Rules  and  Procedures. 

1 ,        Public  Hearing 

The  hearing  shall  be  open  to  the  public'  The  Commission  may  hold  the  hearing,  or  the 
Commission  may  assign  one  of  its  members  or  a  hearing  officer  to  hold  the  hearing. 

Each  Complainant  and  Respondent  may  speak  on  his  or  her  behalf,  subject  to  a  time  Hmit 
determined  by  the  Commission  Chairperson,  the  Commission  member  assigned  to  hold 
the  hearing,  or  the  hearing  officer.  At  his  or  her  discretion,  the  Commission  Chauperson, 
the  Commission  member  assigned  to  hold  the  hearing,  or  the  hearing  officer  may  allow 
additional  testimony.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of 
evidence  shall  not  apply  to  the  hearing.  The  Complainant  and  each  Respondent  may 
submit  any  document  to  the  Commission  to  support  his  or  her  position.  Any  documents 
so  provided  shall  also  be  provided  to  the  opposing  party. 

Commissioners  may  question  each  party  regarding  the  allegations.  Complainants  and 
Respondents  may  not  dkectly  question  each  other. 


S:\Enforcement\InYestigations,Enforcenient.Regulations\Sunshine,Regulations.Proposed\Regs.Sunshine.Complaints.l  1-8-1  l.doc 


2.       Standard  of  Proof 


The  Commission  may  determine  that  an  elected  official,  depailment  head,  or  managerial 
Cits'  employee  has  committed  a  willful  violation  of  the  Sunshine  Ordinance  only  if  a 
person  of  ordinar}'  caution  and  prudence  would  so  conclude,  based  on  a  preponderance  of 
the  evidence. 

3.       Role  of  the  Executive  Director. 

Except  when  a  complaint  is  staff-initiated,  the  Executive  Director's  role  at  the  hearing 
will  be  limited  to  providing  the  recommendation  containing  the  legal  and  factual  basis  for 
his  or  her  recommendation  to  the  Commission, 

B.  Deliberations  and  Findings. 

The  Commission  shall  deliberate  the  merits  of  the  allegations  in  public.  Public  comment 
,  on  the  matter  shall  be  allowed  for  each  hearing. 

The  votes  of  at  least  three  Cormnissioners  are  required  to  malce  a  fmdiag  that  a 
Respondent  has  committed  a  willful  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a  non- willful  violation  of  the  Sunshine  Ordinance,  The 
finding  of  a  willful  violation  or  non- willful  violation  of  the  Simshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings. 

To  determine  whether  a  violation  of  the  Sunshine  Ordinance  is  willful,  the  Cormnission 
shall  consider  all  the  relevant  circumstances  surrounding  the  case,  including  but  not 
limited  to: 

(a)  whether  the  Respondent  complied  with  all  aspects  of  the  Sunshine  Ordinance, 
but  failed  to  comply  within  the  appropriate  tune-frame; 

(b)  the  volume  of  records  requested,  and  the  extent  to  which  they  were  practically 
accessible;  and/or 

(c)  whether  the  Respondent  consulted  with  coimsel  or  relied  on  the  advice  of 
other  City  employees  prior  to  committing  the  alleged  violation. 

C.  Administrative  Orders  and  Penalties;  Warning  Letters. 

1.  If  the  Commission  finds  that  a  Respondent  conmiitted  a  willful  violation  of  the 
Sunshine  Ordinance,  the  Commission  may  issue  orders  and  penalties  requuing  any 
or  all  of  the  following: 

(a)  the  Respondent(s)  to  cease  and  desist  tlie  violation  and/or  produce  the  public 
record(s); 
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(b)  the  Executive  Director  to  refer  the  matter  to  the  Mayor  with  the  Ethics 
Cominission's  reconmiendation  to  initiate  of  the  suspension  and  removal 
proceedings  pursuant  to  San  Francisco  City  Charter  section  15, 105  against  the 
Respondent(s); 

(c)  the  Respondent's  department,  commission,  or  board  to  pay  a  monetary  penalty 
to  the  General  Fund  of  tiie  City  of  up  to  five  thousand  dollars  ($5,000)  for  each 
violation;  and/or 

(d)  the  Executive  Director  to  post  on  the  Ethics  Commission's  website  the 
Commission's  fmding  that  the  Respondent(s)  willfully  violated  the  Sunshine 
Ordinance. 

2.  When  deciding  penalties,  the  Commission  shall  consider  all  the  relevant 
circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  ,  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern;  and 

(d)  whether  the  Respondent  has  a  prior  record  of  violations. 

3 .  If  the  Commission  finds  that  the  Respondent(s)  has  violated  the  Sunshine 
Ordinance  but  has  not  committed  a  willful  violation,  the  Commission  may  issue  a 
warning  letter  urging  the  Respondent(s)  to  cease  and  desist  the  violation.  The 
Commission  may  also  order  the  Executive  Director  to  post  on  the  Ethics 
Coniniission's  website  the  Commission's  finding  that  the  Respondent(s)  violated  the 

.  Sunshine  Ordinance. 

D,       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
Respondent  has  committed  a  violation  of  the  Sunshine  Ordinance,  the  Commission  shall 
publicly  announce  this  fact.  The  Commission's  announcement  may,  but  need  not,  include 
findings  of  law  and  fact.  Thereafter,  the  Commission  shall  talce  no  further  action  on  the 
complaint. 

VI.     MISCELLANEOUS  PROVISIONS 
'A.       Ex  Parte  Communications. 

Once  a  complaint  is  filed  with  the  Commission  or  referred  by  the  Task  Force,  no 
Commissioner  shall  engage  in  oral  or  written  communications  outside  of  a  Commission 
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meeting  regarding  the  merits  of  an  enforcement  action  with  the  Commission's  staff,  the 
Respondent,  the  Complainant,  any  member  of  the  Task  Force  or  any  person 
communicating  on  behalf  of  the  Respondent,  Complainant,  or  any  member  of  the  Task 
Force,  except  for  communications,  such  as  scheduling  matters,  generally  committed 
betv^'een  a  coiul  and  a  party  appearing  before  that  court. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

Complaints,  investigative  files  and  information  contained  therein  shall  be  disclosed  as 
necessary  to  the  conduct  of  an  investigation  or  as  requned  by  the  California  Public 
Records  Act  (Government  Code  section  6250,  et  seq.)  or  the  San  Francisco  Sunshine 
Ordinance.  In  order  to  guarantee  the  integrity  of  the  investigation,  internal  notes  talcen  by 
the  Executive  Director  or  his  or  her  staff  regarding  complaints  shall  not  be  disclosed  until 
the  Commission  has  issued  its  final  decision  following  the  hearing. 

C.  Oaths  and  Affirmations. 

The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affumations. 

D.  Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  fi'om  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 

E.  Powers  and  Duties  of  Indi\idual  Commissioners  and  Hearing 
Officers. 

1 .  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearuig  officer  to  hear  any  matter  imder  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
heai-ing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Extensions  of  Time  and  Continuances. 

Any  Complainant  or  Respondent  may  request  the  continuance  of  a  hearing  date  m 
writing.  The  requester  must  deliver  the  wiitten  request  to  the  Commission  Chauperson 
or  the  individual  Commissioner  or  hearing  officer  assigned  to  hold  tire  hearing,  and 
provide  a  copy  of  the  request  to  all  other  paities  no  later  than  ten  business  days  before  the 
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date  of  the  hearing.  The  Commission  Chaiiperson  or  the  individual  Commissioner  or 
hearing  officer  assigned  to  hold  the  heaiing  shall  have  the  discretion  to  consider  untimely 
requests. 

The  Commission  Chairperson  or  the  individual  Commissioner  or  hearmg  officer  assigned 
to  hold  the  hearing  shall  approve  or  deny  the  request  within  five  business  days  of  the 
submission  of  the  request.  The  Coromission  Chauperson  or  the  individual  Commissioner 
or  hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  upon  a  showing  of 
good  cause. 

The  Commission  or  Commission  Chairperson  or  the  individual  Commissioner  or  hearing 
officer  may  reschedule  a  hearing  in  their  discretion  for  good  cause. 

G.  Recordings. 

Every  hearing  shall  be  electronically  recorded. 

H.  Statute  of  Limitations. 

No  action  alleging  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  or  managerial  City  employee  shall  be  commenced  more  than  one  year 
after  the  date  on  which  the  alleged  willful  violation  occurred.  The  date  on  wliich  the 
Executive  Director  dehvers  a  recommendation  regarding  an  alleged  willful  violation  to 
the  Ethics  Commission,  as  required  by  these  Regulations,  shall  constitute  the 
commencement  of  the  action.  ■ 

I.  Place  of  Delivery. 

1 .  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
the  Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  :      Whenever  these  Regulations  require  delivery  to  a  Respondent,  delivery  shall  be 
effective  and  sufficient  if  made  by  U.S.  mail,  personal  delivery  or  any  other  means  of 
delivery  agreed  upon  by  the  parties  under  section  11,  subsection  G,  to: 

a.  If  the  Respondent  is  a  City  employee,  to  the  employee's  City  office 
address  or  to  the  address  listed  with  the  (Controller/  Payroll)  as  the  employee's  current 
addi'ess. 

b.  If  the  Respondent  is  a  former  City  employee,  to  the  address  listed  with  the 
City's  retu'ement  system. 

c.  If  neither  subsections  (a)  nor  (b)  are  appUcable,  to  an  address  reasonably 
calculated  to  give  notice  to  and  reach  the  Respondent. 

3 .  Dehvery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 
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4.  All  delivery  requirements  to  deliver  documents  to  the  Commission  may  be 
conducted  via  electronic  mail  after  a  written  request  is  made  and  approved  by  the 
Executive  Director. 

J.        Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  SV2 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  t>'pewitten  and  double-spaced  in  no  smaller  than  12  point  tN'pe.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

K.       Conclusion  of  Hearing. 

For  the  puiposes  of  these  Regulations,  a  hearing  concludes  on  the  last  date  on  which  the 
Commission  hears  argument  or  testimony  in  the  proceeding. 

L.       Proceedings  under  Charter  section  15.105. 

Members  of  the  Commission  shall  not  be  precluded  from  participating  in  any  proceeding 
initiated  under  Chaiter  section  15.105  because  of  his  or  her  participation  in  any  hearing 
held  pursuant  to  these  Regulations. 

Vn.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof,  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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I.  PREAMBLE 


These  Regulations  of  the  San  Francisco  Ethics  Commission  are  promulgated  in  order  to 
ensure  the  fair,  just,  and  timely  resolution  of  complaints  presented  to  the  Commission 
that  allege  violations  of  laws  within  the  Commission's  jurisdiction  by: 

1.  Setting  and  maintaining  objective  standards  for  the  investigation  and  prosecution 
of  matters  brought  before  the  Commission; 

2.  Eliminating  any  political  or  improper  influence  in  the  investigation  and 
prosecution  of  persons  accused  of  ethics  violations; 

3.  Protecting  the  privacy  rights  of  those  accused  of  ethics  violations  by  maintaining 
the  confidentiality  of  complaints  filed  with,  and  investigations  conducted  by,  the 
Commission; 

4.  Setting  and  enforcing  reasonable  time  limits  within  which  enforcement 
proceedings  should  be  completed; 

5.  Coordinating  and  sharing  with  other  governmental  agencies  the  responsibility  for 
investigations  and  prosecutions  of  complaints,  whenever  consistent  with  the  interests  of 
justice; 

6.  Delegating  to  the  Commission  staff  maximum  discretion  in  the  handling  and 
resolution  of  complaints  at  staff  level,  while  retaming  oversight  of  those  staff  activities. 

n.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday^  ff  City  holidav.r  or 
a  day  on  which  the  Commission  office  is  closed  for  business. 

B.  "City"  means  the  City  and  County  of  San  Francisco 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complainanf  means  a  person  or  entity  that  makes  a  complaint. 

E.  "Credible"  means  offering  reasonable  grounds  for  being  believed. 

F^       "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  working 
day. 
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G.  "Deliver"  means  transmit  by  U.S.  mail  or  personal  deliver,'  to  a  person  or  entity 
or  to  an  agent  authorized  to  accept  delivery  on  behalf  of  the  person  or  entit}'.  For 
purposes  of  these  Regulations,  delivery  may  be  made  by  leaving  copies  of  the  material 
with  a  responsible  person  at  either  the  residence  or  place  of  business  of  the  person  or 
entir\'  to  whom  the  material  is  directed.  The  Commission,  the  Executive  Director  or  a 
respondent  receiving  material  may  consent  to  any  other  means  of  deliver)',  including 
delivery  by  e-mail  or  fax.  In  any  proceeding,  following  a  determination  of  probable 
cause,  the  Commission  Chah-  or  designated  Commissioner  or  hearing  officer  may  order 
that  delivery  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

H.  "Enforcement  action"  means  an  action  pursuant  to  San  Francisco  Charter  section 
C3. 699-13. 

I.  "Exculpatory  information"  means  information  tending  to  show  that  the 
respondent  is  not  guilty  of  the  alleged  violations. 

J.        "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

K.       "Mitigating  information"  means  information  tending  to  excuse  or  reduce  the 
significance  of  the  respondent's  conduct. 

L.       "Probable  cause"  means  that  based  on  the  evidence  presented  there  is  reason  to 
believe  that  the  respondent  committed  a  violation  of  law. 

M.       "Respondent"  means  a  person  or  entity  that  is  alleged  in  a  complaint  to  have 
committed  a  violation  of  law. 

N.  "Stipulated  order"  means  an  order  regarding  a  complaint  the  terms  of  which  have 
been  agreed  to  by  both  the  Executive  Director  and  the  respondent. 

0.  "Violation  of  law"  means  a  violation  of  City  laws  relating  to  campaign  finance, 
lobbying,  campaign  consulting,  conflicts  of  interest,  or  governmental  ethics,  and  State 
laws  relating  to  campaign  finance,  conflicts  of  interest,  or  governmental  ethics,  including, 
but  not  limited  to:  San  Francisco  Charter  section  15.100  et  seq.  and  Appendix  C  (ethics); 
the  San  Francisco  Campaign  and  Governmental  Conduct  Code;  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Administrative  Code  Ch.  67:  the  Political  Rcfonn  Act  of 
1974,  Government  Code  section  81000  et  seq.;  Government  Code  section  1090  et  seq.; 
and  Government  Code  section  3201,  et  seq. 

III.  COMPLAINTS 

A.       Formal  Complaints. 

1 .  Any  person  or  entity  may  file  a  formal  complaint  alleging  a  violation  of  law. 
Formal  complaints  must  be  made  in  writing  on  a  form  specifically  proN'ided  by  the 
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Commission  staff.  Formal  complaints  must  include  the  following  information,  upon  the 
complainant's  information  and  belief 

•(a)  the  name  and  address  of  the  respondent; 

(b)  the  provision(s)  of  law  allegedly  violated; 

(c)  the  facts  constituting  the  alleged  violation(s); 

(d)  the  names  and  addresses  of  witnesses,  if  any;  and 

(e)  identification  of  documents  or  other  evidence  which  may  prove  the  facts 
constituting  the  alleged  violation(s),  if  any. 

2.  Formal  complaints  may  be  filed  anonymously.  Any  formal  complaint  not  filed 
anonymously  must  be  verified  and  signed  by  the  complainant  under  penalty  of  perjury.  If 
the  complainant  is  an  entity,  the  complaint  must  be  verified  and  signed  under  penalty  of 
perjury  by  an  authorized  officer  or  agent  of  the  entity. 

3.  The  Executive  Director  shall  process  and  review  all  formal  complaints^following 
the  process  described  in  Section  FV. 

B.  Informal  Complaints.  Any  person  or  entity  may  file  an  informal  complaint 
alleging  a  violation  of  law  by  submitting  a  complaint  by  telephone,  in  person,  or  in 
writing  other  than  on  the  form  prescribed  by  the  Commission.  The  Executive  Director 
shall  have  no  obligation  but  has  the  discretion  to  process  and  review  informal  complaints. 

C.  Complaints  Initiated  by  the  Executive  Director.  The  Executive  Director  may 
initiate  complaints.  These  complaints  need  not  conform  to  the  requirements  for  formal 
complaints  specified  in  subsection  A  of  this  Section. 

D.  Complaints  Allesins  a  Willful  Violation  of  the  Sunshine  Ordinance.  Any 
complaint  that  alleges  a  willful  violation  of  the  San  Francisco  Sunshine  Ordinance  hv 
an  elected  official,  department  head,  or  managerial  City  employee  shall  be  governed  by 
the  Ethics  Commission  Regulations  for  Complaints  Allesins  Willful  Violations  of 
Sunshine  Ordinance.  The  Commission  shall  inform  any  complainant  allesins  non- 
willful violations  of  the  Sunshine  Ordinance  or  willful  violations  by  any  other  City 
official  other  than  an  elected  official,  department  head,  or  managerial  Cit\'  employee 
that  the  Ethics  Commission  does  not  have  the  jurisdiction  to  handle  those  allesations. 

IV.      REVIEW  OF  COMPLAINTS 

A.       Preliminary  Review.  The  Executive  Director  must  conduct  a  preliminary  review 
of  each  formal  complaint.  This  inquiry  may  include  reviewing  relevant  documents, 
communicating  with  the  complainant,  communicating  with  the  respondent,  and  any  other 
inquiry  to  determine  whether  a  full  investigation  is  warranted. 
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B.  Dismissal  of  Complaint.  Based  on  the  allegations  and  information  contained  in  a 
complaint,  and  the  Executive  Director's  preliminar\'  review,  the  Executive  Director  may 
dismiss  the  complaint  if  the  allegations  do  not  warrant  further  action  for  reasons  that  may 
include,  but  are  not  limited  to: 

1 .  Credible  evidence  clearly  refutes  the  allegations. 

2.  The  allegations,  if  true,  do  not  constitute  a  violation  of  law  within  the 
Commission's  jurisdiction. 

3.  The  complaint  contains  an  expression  of  opinions,  rather  than  specific 
allegations. 

4.  The  allegations  contained  in  the  complaint  are  already  under  investigation,  or 
already  have  been  resolved,  by  the  Commission  or  another  law  enforcement 
agency. 

If  the  Executive  Director  dismisses  a  complaint  under  this  section,  the  Executive  Director 
shall  take  no  further  action  on  the  complaint,  except  that  he  or  she  may:  1)  inform  the 
complainant  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 

The  Executive  Director  shall  provide  a  monthly  summary  to  the  Commission  of  each 
complaint  dismissed,  including  the  reasons  for  dismissal,  provided  that  such  information 
shall  comply  with  the  confidentiality  requirements  of  the  Charter. 

C.  There  is  Reason  to  Believe  a  Violation  May  Have  Occurred.  If,  based  on  the 
allegations  and  information  contained  in  a  complaint,  and  the  Executive  Director's 
preliminary  review,  the  Executive  Director  determines  that  there  is  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Executive  Director  shall  immediately  forward 
the  complaint  to  the  District  Attomey  and  the  City  Attorney. 

Within  ten  business  days  after  receipt  of  the  complaint,  the  District  Attomey  and  City 
Attomey  shall  inform  the  Commission  whether  the  District  Attomey  or  City  Attomey  has 
initiated  or  intends  to  pursue  an  investigation  of  the  complaint. 

If  neither  the  District  Attomey  nor  City  Attomey  intends  to  pursue  an  investigation,  the 
Executive  Director  shall,  within  14  days  of  such  notification,  inform  the  complainant  in 
writing  of  the  action,  if  any,  that  he  or  she  has  taken  or  plans  to  take  on  the  complaint, 
together  with  the  reasons  for  such  action  or  non-action.  If  the  Executive  Director  has  not 
informed  the  complainant  of  the  action  that  he  or  she  has  taken  or  plans  to  take  on  the 
complaint  within  14  days,  the  complainant  shall  be  notified  of  the  reasons  for  the  delay 
and  shall  subsequently  receive  notification  as  provided  above. 


V.       ( ONDK  T  OF  ]NW.STK;AT10NS 


A.  Factual  Investigation.  The  Executive  Director's  investigation  may  include,  but  shall 
not  be  limited  to,  the  interview  of  the  respondent(s)  and  any  witnesses,  the  deposition  of 
respondent(s)  and/or  witnesses,  and  the*review  of  documentary  and  other  evidence. 

B.  Subpoenas.  During  an  investigation,  the  Executive  Director  may  compel  by 
subpoena  the  testimony  of  witnesses  and  the  production  of  documents  relevant  to  the 
investigation. 

VI.      DETERMINATION  THAT  THERE  IS  NOT  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 

A.  Executive  Director  Determination  and  Calendaring.  If  the  Executive  Director 
determines  that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred, 
the  Executive  Director  shall  inform  the  Commission  of  that  determination  and  provide 
clear  and  concise  reasons  supporting  that  determination.  Thereafter  any  two  or  more 
members  of  the  Commission  may  cause  the  item  to  be  calendared  for  consideration  by 
the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting  held  no  sooner 
than  ten  days  after  the  date  the  Executive  Director  informs  the  Commission  of  the 
Executive  Director's  determination.  Commissioner's  requests  that  a  complaint  be 
calendared  for  consideration  by  the  full  Commission  must  be  received  by  the  Executive 
Director  not  less  than  five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive 
Director  may  comply  with  the  applicable  notice  and  agenda  requirements. 

B.  Commission  Decision  Not  to  Dismiss.  If  the  matter  is  calendared  for 
consideration  by  the  Commission,  and  if  the  Commission  decides  that  there  is  reason  to 
believe  that  a  violation  of  law  may  have  occurred,  the  Commission  shall  direct  the 
Executive  Director  either  to  investigate  the  matter  further  or  to  prepare  a  probable  cause 
report  and  schedule  a  probable  cause  hearing. 

C.  Commission  Decision  to  Dismiss.  If  the  matter  is  calendared  for  consideration 
by  the  Commission,  and  if  the  Commission  decides  that  there  is  not  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Commission  shall  take  no  further  action  on  the 
complaint  other  than:  1)  inform  the  complainant  and  respondent  of  the  Commission's 
decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the  respondent;  or 
3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency  for  its 
appropriate  action. 

D.  Commission  Decision  Not  to  Calendar.  If  the  Executive  Director  determines 
that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred,  and  if  after 
the  Executive  Director  informs  the  Commission  of  the  determination  the  Commission 
does  not  calendar  the  matter  for  consideration  pursuant  to  section  VI(A),  the  Executive 
Director  shall  take  no  further  action  except  that  he  or  she  may:  1)  inform  the  complainant 
and  respondent  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 
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\         RECOMMENDATION  THAT  THERE  IS  PROBABLE  CAUSE  TO 
BELIEVE  A  VTOLATION  OF  LAW  HAS  OCCURRED 

A.  Probable  Cause  Report.  When  the  Executive  Director  determines  there  is 
probable  cause  to  believe  a  violation  of  law  has  occurred,  the  Executive  Director  shall 
prepare  a  v^ritten  "probable  cause  report"  and  schedule  a  probable  cause  hearing.  The 
probable  cause  report  shall  contain  a  summary  of  the  laws  that  the  Executive  Director 
believes  the  respondent(s)  violated  and  evidence  gathered  through  the  investigation, 
including  any  exculpatory  and  mitigating  information.  In  the  probable  cause  report,  the 
Executive  Director  may  present  statements  including  hearsay,  declarations  of 
investigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of 
physical  evidence.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shovvTi,  the  probable  cause  report  shall  not 
exceed  25  pages  excluding  attachments. 

B.  Delivery  of  Probable  Cause  Report  and  Notice  of  Probable  Cause  Hearing. 

The  Executive  Director  shall  deliver  to  each  respondent  a  copy  of  the  probable  cause 
report,  with  written  notice  of  the  date,  time  and  location  of  the  probable  cause  hearing,  at 
least  45  days  in  advance  of  the  hearing  date.  The  notice  shall  inform  each  respondent 
that  he  or  she  has  the  right  to  be  present  and  represented  by  counsel  at  the  probable  cause 
hearing. 

C.  Response  to  the  Probable  Cause  Report. 

1 .  Each  respondent  may  submit  a  written  response  to  the  probable  cause  report.  The 
response  may  contain  legal  arguments,  a  summary  of  evidence,  and  any  mitigating  or 
exculpatory  information.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  response  shall  not  exceed  25 
pages  excluding  attachments. 

2.  Each  respondent  who  submits  a  response  must  deliver  the  response  no  later  than 
20  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless  the  parties  agree  to 
deliver  materials  by  email,  the  respondent  must  deliver  a  total  of  eight  copies  of  the 
response  to  the  Executive  Director.  The  Executive  Director  must  then  immediately 
distribute  copies  of  the  response  to  the  Commission.  The  respondent  must  also  deliver 
one  copy  of  the  response  to  ever)'  other  respondent  named  in  the  probable  cause  report. 

D.  Rebuttal .  The  Executive  Director  may  submit  evidence  or  argument  in  rebuttal 
to  a  response.  If  the  Executive  Director  chooses  to  do  so  the  Executive  Director  must 
deliver  the  rebuttal  to  the  Commission  and  each  respondent  named  in  the  probable  cause 
report  no  later  than  seven  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless 
otherwise  permitted  by  the  Commission  Chair  or  the  Commission  Chair's  designee  for 
good  cause  shown,  the  rebuttal  shall  not  exceed  ten  pages  excluding  attachments. 
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Vm.  PROBABLE  CAUSE  HEARING;  DETERMINATION  OF 

WHETHER  AND  HOW  TO  PROCEED  WITH  A  HEARING  ON 
THE  MERITS 

A.  General  Rules  and  Procedures. 

1 .  Unless  otherwise  decided  by  the  Commission,  the  Commission  shall  sit  as  a 
hearing  panel  to  conduct  the  probable  cause  hearing.  The  Commission  may  assign  one  of 
its  members  to  conduct  the  probable  cause  hearing  and  submit  a  report  and 
recommendation  to  the  Commission. 

2.  Except  for  hearinss  rcsardins  aUcscd  willful  violations  of  the  Sunshine 
Ordinance^  (The  hearing  shall  be  closed  to  the  public  to  the  extent  permitted  by  state  law, 
unless  the  respondent  requests  that  the  probable  cause  hearing  be  held  in  public. 
Probable  cause  hearings  rcsardins  alleged  willful  violations  of  the  Sunshine 
Ordinance  shall  be  held  at  a  public  mcctins  unless  otherwise  provided  in  state  or  local 

3.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 
apply  to  the  probable  cause  hearing.  Neither  the  Executive  Director  nor  the  respondent(s) 
may  present  live  witness  testimony  at  the  probable  cause  hearing. 

4.  The  Commission  may  fmd  that  there  is  probable  cause  to  believe  a  violation  of 
law  has  occurred  only  if  a  person  of  ordinary  caution  and  prudence  would  conclude, 
based  on  the  evidence,  that  there  is  a  reasonable  ground  to  suspect  that  the  respondent  has 
committed  the  violation. 

B.  Probable  Cause  Determination. 

1 .  If  the  Commission  as  a  whole  conducts  the  probable  cause  hearing,  the 
Commission  shall  make  the  probable  cause  determination  no  later  than  45  days  after  the 
date  the  hearing  is  concluded.  If  the  Commission  assigns  one  of  its  members  to  conduct 
the  probable  cause  hearing,  the  assigned  member  shall  submit  a  report  and 
recommendation  to  the  Commission  no  later  than  30  days  after  the  date  the  hearing 
concludes,  and  the  Commission  shall  make  the  probable  cause  determination  no  later 
than  45  days  after  the  assigned  member  delivers  his  or  her  report  and  recommendation. 

2.  A  determination  that  there  is  probable  cause  to  believe  that  a  violation  of  law  has 
occurred  shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  or 
read  the  testimony  (either  in  person  or  by  listening  to  a  tape  or  reading  the  transcript 
prepared  by  a  court  reporter)  and  reviewed  the  evidence,  or  otherwise  reviewed  the  entire 
record. 

3.  The  Commission  shall  not  make  a  finding  of  probable  cause  if  it  is  presented  with 
clear  and  convincing  evidence  that,  prior  to  the  alleged  violation: 


(a)  the  respondent  had  requested  and  obtained  a  written  opinion  from  the 
Commission; 

(b)  the  respondent,  in  requesting  the  opinion,  disclosed  truthfully  all  the  material 
facts  pertinent  to  the  case; 

(c)  the  Commission  or  its  staff  issued  a  formal,  written  opinion  with  which  both  the 
District  Attorney  and  City  Attorney  concurred;  and 

(d)  the  respondent  committed  the  acts  or  violations  alleged  in  the  complaint  in  good- 
faith  reliance  upon  the  formal,  written  opinion  of  the  Commission. 

4.  If  the  Commission  determines  that  there  is  not  probable  cause  to  believe  a 
violation  has  occurred,  the  Commission  shall  disjniss  the  complaint  and  take  no  further 
action  on  the  complaint,  except:  1)  inform  the  complainant  and  each  respondent  of  the 
Commission's  decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the 
respondent;  or  3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency 
for  its  appropriate  action. 

5.  If  the  Commission  determines  that  there  is  probable  cause  to  believe  a  violation  of 
kw  has  occurred,  the  Commission  shall  announce  its  determination  in  open  session.  The 
announcement  shall  contain  a  summar)'  of  the  allegations  for  which  the  Commission 
determines  there  is  probable  cause  to  believe  a  violation  of  law  has  occurred  and  a 
cautionary  statement  that  each  respondent  is  presumed  to  be  innocent  unless  and  until 
such  time  that  the  allegations  are  proved  in  a  subsequent  hearing  on  the  merits. 

C.       Determination  How  to  Proceed  with  Hearing  on  Merits. 

1.  Following  a  determination  of  probable  cause  by  the  Commission,  the  Commission 
shall  proceed  with  a  hearing  on  the  merits  of  the  complaint.  Unless  othen\dse  decided  by 
the  Commission,  the  Commission  shall  sit  as  the  hearing  panel  to  hear  the  merits  of  the 
case.  The  Commission  may  also  sit  as  the  hearing  panel  to  hear  the  case,  with  an  outside 
hearing  officer  presiding,  or  designate  an  individual  Commissioner  or  an  outside  hearing 
officer  to  hear  the  case  and  file  a  report  and  recommendation  for  decision  by  the 
Commission. 

2.  The  Commission  shall  provide  for  resolution  of  prelimmary  matters  m  advance  of 
the  hearing  on  the  merits.  Unless  otherwise  decided  by  the  Commission,  the  Commission 
Chair  shall  hear  and  decide  preliminary  matters  pursuant  to  Section  X,  subsection  B.  The 
Commission  alternatively  may  designate  an  individual  Commissioner  or  an  outside 
hearing  officer  to  hear  and  decide  preliminary  matters. 

3.  The  Commissioner  or  hearing  officer  assigned  to  decide  preliminary  matters  shall 
also  be  authorized  to  provide  for  the  issuance  of  subpoenas. 

I).        Arnerulin<j  Probable  Clause  Determination. 
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Before  the  Executive  Director  has  scheduled  the  hearing  on  the  merits,  or  no  later  than  60 
days  prior  to  the  date  the  hearing  on  the  merits  is  scheduled  to  commence,  the  Executive 
Director  may  request  that  the  Commission  amend  the  probable  cause  determination  to 
add  or  amend  allegations  or  charges  against  the  respondent.  If  the  Executive  Director 
seeks  to  amend  the  probable  cause  determination,  the  Executive  Director,  the 
respondent(s)  and  the  Commission  shall  follow  the  procedures  set  forth  in  Sections  VII 
and  VIII,  and  the  Executive  Director  shall  issue  an  amended  accusation  and  notice  of  the 
hearing  on  the  merits  following  the  procedures  set  forth  in  Section  IX. 


IX.  ISSUANCE  OF  ACCUSATION;  SCHEDULING  AND  NOTICE  OF 

HEARING  ON  MERITS 

A.  Issuance  of  Accusation. 

Except  as  provided  in  Section  XI,  following  a  determination  of  probable  cause  by  the 
Conimission,  the  Executive  Director  shall  issue  an  accusation.  The  accusation  shall 
clearly  specify  the  provisions  of  the  laws  that  each  respondent  allegedly  violated  and 
shall  set  forth  the  acts  or  omissions  with  which  each  respondent  is  charged.  The 
accusation  shall  list  only  those  charges  for  which  the  Commission  made  a  determination 
of  probable  cause.  The  Executive  Director  shall  deliver  a  copy  of  the  accusation  to  each 
respondent  ten  days  after  the  Commission's  probable  cause  determination.  The 
accusation  is  a  public  document. 

The  Executive  Director  shall  present  the  case  in  support  of  the  accusation  at  the  hearing 
on  the  merits.  The  accusation  shall  be  the  charging  document  for  the  purpose  of  the 
hearing  on  the  merits.  The  commission  shall  not  fmd  that  any  respondent  has  committed 
a  violation  of  law  if  the  accusation  does  not  allege  such  a  violation  and  provide  the 
respondent  notice  of  the  basis  for  the  allegation. 

B.  Scheduling  and  Notice  of  Hearing  on  Merits. 

The  Executive  Director  shall  schedule  the  hearing  on  the  merits,  and  deliver  written 
notice  of  the  date,  time  and  location  of  the  commencement  of  the  hearing  to  each 
respondent  at  least  45  days  prior  to  the  commencement  of  the  hearing.  The  notice  shall 
be  in  substantially  the  following  form: 

"You  are  hereby  notified  that  a  hearing  will  be  held 
before  the  Ethics  Commission  (or  name  of  hearing  officer 

or  assigned  Commissioner)  at  on  the  day  of  , 

20  ,  at  the  hour  of  ,  at  (location  of  ),  upon 

the  charges  made  in  the  accusation.  You  may  be  present 
at  the  hearing,  may,  but  need  not,  be  represented  by 
counsel,  may  present  any  relevant  evidence,  and  will  be 
given  an  opportunity  to  cross-examine  all  witnesses 
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testifying  against  you.  You  may  request  the  issuance  of 
subpoenas  to  compel  the  attendance  of  witnesses  and  the 
production  of  books,  documents  or  other  things  by 
applying  to  the  Commission  on  or  before  (date)." 

X.       DISCONTRY:  BGEARING  BRIEFS:  PRELIMINARY  INIATTERS. 

A.  Discoverv-.  The  Executive  Director  and  each  respondent  shall  be 
entitled  to  pre-hearing  discovery  in  accordance  with  the  provisions  of 
California  Administrative  Procedure  Act,  Government  Code,  Title  2, 
Division  3,  Part  1,  Chapter  5,  section  11500  et  seq. 

B.  Resolution  of  Preliminar>'  and  Procedural  Matters. 

1 .  The  Executive  Director  and  any  respondent  may  present  preliminan,'  matters, 
unrelated  to  the  merits  of  the  accusation,  to  the  assigned  Commissioner  or  hearing  officer 
designated  to  hear  such  matters  pursuant  to  Section  VIII,  subsection  C(2).  Preliminary 
matters  may  include,  but  are  not  limited  to,  the  following: 

(a)  procedural  matters; 

(b)  disqualification  of  any  member  of  the  Commission  from  participation  in  the 
hearing  on  the  merits; 

(c)  requests  for  dismissal  of  any  charges  in  the  accusation  because,  even  if  the 
allegations  set  forth  in  the  accusation  are  true,  those  charges  do  not  state  a 
violation  of  law  as  alleged; 

(d)  discovery  motions;  and 

(e)  any  other  matters  not  related  to  the  truth  or  falsity  of  the  factual  allegations  in  the 
accusation. 

2.  A  request  for  resolution  of  preliminary  matters  must  be  delivered  to  the  assigned 
Commissioner  or  hearing  officer  no  later  than  25  days  prior  to  the  commencement  of  a 
hearing  on  the  merits.  At  the  same  time  that  the  request  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  requester  must  deliver  copies  of  the  request  to  the 
Executive  Director  and  every  other  respondent  named  in  the  accusation. 

3.  The  request  for  resolution  of  preliminary  matters  may  contain  legal  arguments 
and  a  summary  of  the  facts  underlying  the  request.  Unless  otherwise  permitted  by  the 
assigned  Commissioner  or  hearing  officer  for  good  cause  shown,  the  request  shall  not 
exceed  15  pages  excluding  attacliments. 

4.  The  Executive  Director  or  each  respondent  may  submit  a  written  opposition  to  a 
request  for  resolution  of  preliminary'  matters.  The  opposition  musl  be  delivered  to  the 


assigned  Commissioner  or  hearing  officer  no  later  than  ten  days  after  the  date  of  delivery 
of  the  request.  At  the  same  time  that  the  opposition  is  dehvered  to  the  assigned 
Commissioner  or  hearing  officer,  the  party  submitting  the  opposition  must  deliver  copies 
of  the  opposition  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  opposition  shall  not  exceed  ten  pages  excluding  attachments. 

5.  The  requestor  may  submit  a  written  reply  to  an  opposition.  The  reply  must  be 
delivered  to  the  assigned  Commissioner  or  hearing  officer  no  later  than  five  days  after  the 
date  of  delivery  of  the  opposition.  At  the  same  time  that  the  reply  is  delivered  to  the 
assigned  Commissioner  or  hearing  officer,  the  party  submitting  the  reply  must  deliver 
copies  of  the  reply  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  reply  shall  not  exceed  five  pages  excluding  attachments. 

6.  The  assigned  Commissioner  or  hearing  officer  shall  issue  a  written  decision  on 
each  request  for  resolution  of  preliminary  matters  no  later  than  five  days  prior  to  the 
commencement  of  the  hearing  on  the  merits. 

7.  The  Executive  Director  or  any  respondent  may  submit  a  written  request  for 
reconsideration,  by  the  Commission,  assigned  Commissioner  or  hearing  officer  who  will 
conduct  the  hearing  on  the  merits,  of  any  decision  made  on  preliminary  matters.  A  party 
requesting  reconsideration  shall  deliver  the  request  on  the  Commission,  assigned 
Commissioner  or  hearing  officer,  and  the  Executive  Director  and  any  other  respondent, 
no  less  than  three  days  prior  to  the  hearing  on  the  merits. 

8.  Before  or  during  the  hearing  on  the  merits,  the  Executive  Director  and  any 
respondent  may  file  a  request  for  resolution  of  a  procedural  matter  affecting  the  conduct 
of  the  hearing.  This  request  shall  be  directed  to  the  Commissioner  or  hearing  officer 
designated  to  hear  preliminary  matters  pursuant  to  Section  VTII,  subsection  C(2).  The 
request  shall  follow  the  process  outlined  by  paragraphs  2  through  5  of  this  section,  except 
that  the  request  may  be  submitted  later  than  25  days  prior  to  the  commencement  of  the 
hearing  on  the  merits  but  may  not  be  submitted  after  the  conclusion  of  the  hearing  on  the 
merits.  If  either  party  requests  a  written  decision,  the  assigned  Commissioner  or  hearing 
officer  shall  issue  a  written  decision  no  later  than  20  days  after  the  date  of  the  request. 

C.       Hearing  Briefs. 

The  Executive  Director  shall,  and  any  respondent  may,  submit  a  hearing  brief  The  brief 
shall  outline  significant  legal  arguments  and  list  evidence  and  witnesses  to  be  presented 
at  the  hearing.  The  brief  is  not  required  to  list  anticipated  rebuttal  evidence  or  rebuttal 
witnesses.  Unless  the  Commission  or  outside  hearing  officer  agrees  to  accept  briefs  by 
email,  six  copies  of  the  brief  shall  be  delivered  to  the  Commission,  assigned 
Commissioner,  or  outside  hearing  officer  no  later  than  20  days  prior  to  the  date  the 
hearing  on  the  merits  commences.  The  Executive  Director  shall  deliver  a  copy  of  the 
Executive  Director's  brief  to  each  respondent  named  in  the  accusation.  Each  respondent 
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who  chooses  to  submit  a  brief  shall  deliver  copies  of  the  respondent's  brief  to  the 
Executive  Director  and  to  ever}'  other  respondent  named  in  the  accusation. 

D.       Issuance  of  Hearing  Subpoenas. 

The  Executive  Director  and  any  respondent  named  in  the  accusation  may  request  the 
issuance  of  subpoenas  for  the  attendance  of  witnesses  and  for  the  production  of 
documents  at  the  hearing  on  the  merits.  Requests  for  the  issuance  of  subpoenas  should  be 
delivered  no  later  than  20  days  prior  to  the  commencement  of  the  hearing  on  the  merits. 
The  request  shall  be  accompanied  by  a  declaration  specifying  the  name  and  address  of  the 
wimesses  and  setting  forth  the  materiality  of  their  testimony.  If  the  request  is  for  a 
document  subpoena,  it  shall  be  accompanied  by  a  declaration  which  includes  the 
following  information:  a  specific  description  of  the  documents  sought;  an  explanation  of 
why  the  documents  are  necessary  for  the  resolution  of  the  complaint;  and  the  name  and 
address  of  the  witness  who  has  possession  or  control  of  the  documents.  Subpoenas  may 
be  issued  upon  approval  of  the  Commission  or  the  Commissioner  or  hearing  officer 
designated  by  Section  VIII,  subsection  C(2). 

XI.  DISCOM  R^  OF  EXCI  LPATORV  INFORMATION  AXD 
DISMISSAL  OF  COMPLAINT  PRIOR  TO  HEARING  ON 
THE  MERITS 

A.  Discovery  of  Exculpatory  Information.  Following  the  delivery  of  the  probable 
cause  report,  if  the  Executive  Director  is  aware  of  or  discovers  any  exculpatory 
information  with  respect  to  any  charge  listed  in  the  accusation,  the  Executive  Director 
shall  notify  the  Commission  and  the  respondent(s)  of  this  information. 

B.  Dismissal  Recommendation.  After  a  determination  of  probable  cause  and  before 
a  hearing  on  the  merits,  the  Executive  Director  may  recommend  that  the  Commission 
dismiss  the  complaint.  The  Executive  Director  may  make  such  a  recommendation  based 
on  the  Executive  Director's  discovery  of  exculpatory  information  or  other  good  cause.  In 
such  situations,  if  he  or  she  has  not  done  so  already,  the  Executive  Director  is  not 
required  to  issue  an  accusation  and  the  Commission  need  not  hold  a  hearing  on  the 
merits,  unless  the  Commission  overrides  the  Executive  Director's  dismissal 
recommendation. 

C.  Commission  Consideration  of  Dismissal  Recommendation.  The  Executive 
Director  shall  present  the  dismissal  recommendation  and_the  reasons  for  the 
recommendation  to  the  Commission  in  a  public  memorandum.  Thereafter,  any  tv^'o  or 
more  members  of  the  Commission  may  cause  the  complaint  to  be  calendared  for 
consideration  by  the  full  Commission  in  open  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  Executive  Director's  recommendation.  A  Commissioner's  request 
that  a  complaint  be  calendared  must  be  received  by  tlie  Executive  Director  no  fewer  than 
five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  with 
the  applicable  notice  and  agenda  requirements.  If  two  or  more  members  of  the 
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Commission  do  not  cause  the  complaint  to  be  calendared,  or  if  in  open  session  a  majority 
of  the  Commission  does  not  vote  to  override  the  dismissal  recommendation,  the 
Commission  shall  take  no  further  action  on  the  complaint  except:  1)  inform  the 
complainant  and  each  respondent  of  the  Commission's  decision;  2)  at  the  Commission's 
discretion,  issue  a  warning  letter  to  the  respondent;  or  3)  at  the  Commission's  discretion, 
refer  the  complaint  to  another  agency  for  it  appropriate  action. 

D.       Dismissal  or  Removal  of  Specific  Charges.  After  a  determination  of  probable 
cause  and  before  a  hearing  on  the  merits,  the  Executive  Director  may  decide  not  to 
proceed  with  a  specific  charge  listed  in  the  accusation.  If  .the  Executive  Director  makes 
such  a  determination,  the  Executive  Director  shall  immediately  notify  in  writing  the 
respondent(s)  and  the  Commission  or  hearing  officer.  If  the  Executive  Director  provides 
such  notice,  the  Commission  shall  not  find  a  violation  based  on  the  specific  charge  or 
violation  after  a  hearing  on  the  merits. 

Xn.    HEAMNG  ON  THE  MERITS 

A.       General  Rules  and  Procedures. 

1 .  Public  Hearing 

The  hearing  on  the  merits  shall  be  open  to  the  public,  provided  that  either  the  Executive 
Director  or  the  respondent(s)  may  request  that  the  Commission,  assigned  Commissioner 
or  hearing  officer  exclude  any  witnesses. 

2.  Standard  of  Proof 

The  Commission  may  determine  that  a  respondent  has  committed  a  violation  of  law  only 
if  a  person  of  ordinary  caution  and  prudence  would  conclude,  based  on  a  preponderance 
of  the  evidence,  that  the  respondent  has  committed  the  violation. 

3.  Rules  of  Evidence 

All  evidence  admissible  in  an  administrative  proceeding  governed  by  the  California 
Administrative  Procedure  Act  shall  be  admissible  in  a  hearing  on  the  merits.  The 
Executive  Director  and  each  respondent  shall  have  the  right  to  call  and  examine 
witnesses  under  oath  or  affirmation,  to  introduce  exhibits,  to  cross-examine  and  impeach 
witnesses,  and  to  rebut  any  evidence  presented. 

4.  Exhibits 

Where  both  parties  stipulate  to  the  admissibility  of  an  exhibit,  the  parties  shall  so  advise 
the  Commission  in  advance  of  the  hearing.  For  all  other  exhibits,  each  party  may  move 
to  admit  a  particular  exhibit  at  the  hearing,  and  the  other  party  shall  have  an  opportunity 
to  object  prior  to  the  ruling  on  the  admission. 


Witnesses 


Witnesses  shall  be  examined  by  the  parties  as  follows:  direct  examination,  cross- 
examination,  re-direct.  After  the  parties  have  concluded  their  examination  of  a  wimess, 
Commissioners  shall  have  an  opportunity  to  pose  questions  to  the  witness. 

6.       Oral  .Aj-gument 

At  the  hearing,  the  Executive  Director  and  each  respondent  shall  be  allowed  oral 
argument.  The  Commission,  assigned  Commissioner,  or  hearing  officer  shall  determine 
the  appropriate  length  for  the  arguments. 

B.  Finding  of  Violation. 

If  the  Commission  as  a  whole  conducts  the  hearing  on  the  merits,  the  Commission  shall 
determine,  no  later  than  45  days  after  the  date  the  hearing  is  concluded,  whether  the 
respondent  has  committed  a  violation  of  law.  If  the  Commission  assigns  one  of  its 
members  or  an  outside  hearing  officer  to  conduct  the  hearing  on  the  merits,  the  assigned 
member  or  hearing  officer  shall  submit  a  report  and  recommendation  to  the  Commission 
no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the  Commission 
shall  determine,  no  later  than  45  days  after  the  date  the  report  and  recommendation  is 
delivered,  whether  the  respondent  has  committed  a  violation  of  law. 

The  votes  of  at  least  three  Commissioners  are  required  to  fmd  a  violation  of  law.  The 
finding  of  a  violation  shall  be  supported  by  findings  of  fact  and  conclusions  of  law  and 
shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  the 
testimony  (either  in  person  or  by  listening  to  a  tape  or  recording  of  the  proceeding)  and 
reviewed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

C.  Administrative  Orders  and  Penalties. 

1 .        The  votes  of  at  least  three  Commissioners  are  required  to  impose  orders  and 
penalties  for  a  violation.  The  Commission  may  issue  orders  and  penalties  requiring  the 
respondent(s)  to: 

(a)  cease  and  desist  the  violation; 

(b)  file  any  reports,  statements  or  other  documents  or  information  required  by  law; 
and/or 

(c)  pay  a  monetary  penalty  to  the  general  fund  of  the  City  in  an  amount  permitted 
under  the  law  that  the  Commission  finds  the  respondent  has  violated,  or,  if  the  law 
does  not  specify  the  amount  of  the  monetary  penalty,  in  an  amount  up  to  five 
thousand  dollars  ($5,000)  for  each  violation,  or  three  times  the  amount  which  the 
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respondent  failed  to  report  properly  or  unlawfully  contributed,  expended,  gave  or 
received,  whichever  is  greater. 

2.  When  deciding  on  an  order  and  penalties,  the  Commission  shall  consider  all  the 
relevant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  deliberate,  negligent  or  inadvertent; 

(d)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern; 

(e)  whether  the  respondent  has  a  prior  record  of  violations  of  law;  and 

(f)  the  degree  to  which  the  respondent  cooperated  with  the  investigation  and 
demonstrated  a  willingness  to  remedy  any  violations. 

3.  Unless  otherwise  ordered  by  the  Commission,  any  penalties  imposed  by  the 
Commission  must  be  paid  in  full  by  the  respondent  within  90  days  of  the  Commission's 
decision. 

D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
respondent  has  committed  a  violation,  or  if  the  Commission  determines  that  there  is 
sufficient  evidence  to  establish  that  the  respondent  has  not  committed  a  violation,  the 
Commission  shall  publicly  announce  this  fact.  Thereafter,  the  Commission  shall  take  no 
further  action  on  the  complaint.  The  Executive-Director  shall  inform  each  respondent 
and  complainant  of  the  Commission's  determination. 

Xm.   MISCELLANEOUS  PROVISIONS 

A.  Ex  Parte  Communications. 

Once  a  complaint  is  filed,  no  Commissioner  or  staff  member  shall  engage  in  oral  or 
written  communications  outside  of  a  Commission  meeting,  interview  or  settlement 
conference  regarding  the  merits  of  an  enforcement  action  with  the  respondent  or 
complainant  or  any  person  communicating  on  behalf  of  the  respondent  or  complainant 
unless  the  communication  is  necessary  for  the  conduct  of  the  investigation  or 
enforcement  action. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

1.        Except  as  described  in  subsection  3  for  complaints  allcsinQ  violations  of  the 
San  Francisco  Sunshine  Ordinance,  nNo  complaint,  response  thereto,  investigative  file 
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or  information  contained  therein,  or  Commissioner  and  staff  deliberations  about 
complaints  shall  be  disclosed  except  as  necessary  to  the  conduct  of  an  investigation,  prior 
to  a  probable  cause  determination. 

2.        After  a  determination  of  probable  cause,  the  probable  report,  the  response,  and 
the  rebuttal  shall  be  confidential,  unless  the  respondent  requested  that  the  probable  cause 
hearing  be  public.  All  investigative  documents,  including  notes  and  memoranda,  created 
prior  to  the  probable  cause  determination,  such  as  the  complaint,  shall  remain 
confidential,  except  that  the  Executive  Director  may  provide  a  copy  of  the  complaint  to 
the  respondent(s)  if  the  Executive  Director  determines  that  disclosure  is  necessary  to  the 
conduct  of  the  investigation.  All  investigative  documents,  including  notes  and 
memoranda,  created  by  the  Executive  Director  and  his  or  her  staff  after  the  probable 
cause  determination  shall  be  confidential,  except  for  the  accusation,  until  any  such 
documents  are  either  delivered  to  the  Commission  or  respondent(s),  introduced  as 
evidence  or  an  exhibit,  or  distributed  for  public  consumption,  such  as  an  agenda  or  press 
release. 
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43.      In  addition  to  the  prohibition  on  ex  parte  communications  stated  in  Section  XIII, 
subsection  A,  except  at  a  public  meeting  of  the  Commission,  Commissioners  are 
prohibited,  prior  to  a  fmal  determination  on  the  merits  of  a  complaint,  from  engaging  in 
oral  or  written  communications  regarding  the  merits  of  a  complaint  or  enforcement  action 
with  any  person  or  entity  unless  the  communication  is  necessar}'  for  the  conduct  of  the 
investigation  or  enforcement  action.  After  a  fmal  detennination  on  the  merits  of  a 
complaint,  Commissioners  may  discuss  matters  in  the  public  record. 


C.       Oaths  and  Affirmations. 


The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 


D.       Selection  of  Designee  by  the  Executive  Director. 


Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  tliese  Regulations,  the 


Executive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 

E.  Powers  and  Duties  of  Hearing  Officers. 

1 .  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  hear  and 
decide  preliminary  matters  in  advance  of  a  hearing  on  the  merits,  he  or  she  shall  make  an 
actual  determination.  This  determination  may  be  reviewed  by  the  Commission  upon 
request  by  the  Executive  Director  or  a  respondent,  pursuant  to  the  procedures  specified  in 
Section  X,  subsection  B(7). 

3.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  conduct  a 
probable  cause  hearing  or  hearing  on  the  merits,  he  or  she  shall  submit  a  report  and 
recommendation  for  decision  by  the  Commission.  The  report  and  recommendation  shall 
contain  proposed  findings  of  fact  and  conclusions  of  law.  Copies  of  the  report  and 
recommendation  shall  be  delivered  to  the  Commission,  Executive  Director,  and  each 
respondent  no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the 
Executive  Director  shall  calendar  the  matter  for  consideration  at  the  next  Commission 
meeting  not  less  than  15  days  after  the  date  the  report  and  recommendation  is  delivered  to 
the  Commission. 

4.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Statute  of  Limitations. 

1 .  Unless  otherwise  stated  in  local  or  State  law,  for  statute  of  limitations  purposes, 
an  action  or  proceeding  for  administrative  penalties  is  brought  or  commenced  by  the 
Executive  Director  on  the  date  the  Executive  Director  delivers  the  probable  cause  report. 

2.  If  there  is  no  statute  of  limitations  for  violations  of  the  law  allegedly  violated,  the 
probable  cause  report  must  be  delivered  within  four  years  of  the  date  of  events  which 
form  the  basis  of  the  complaint,  or  the  date  that  the  events  constituting  the  basis  of  the 
complaint  were  discovered  by  the  Ethics  Commission,  whichever  is  later. 

G.  Extensions  of  Time  and  Continuances. 

Whenever  the  Executive  Director,  a  respondent,  or  a  witness  is  required  to  complete  an 
act  or  produce  materials  pursuant  to  these  Regulations,  that  party  may  request  an 


extension  of  time.  Requests  for  extensions  of  time  may  be  made  to  the  Commission 
Chair  or  the  Commission  Chair's  designee.  The  requester  must  deliver  the  request  to  the 
Commission  Chair  or  designee  and  provide  a  copy  of  the  request  to  all  other  parties  no 
later  than  ten  business  days  before  the  deadline  to  complete  an  act  or  produce  materials. 
The  Commission  Chair  or  designee  shall  have  the  discretion  to  consider  untimely 
requests.  The  Commission  Chair  or  designee  shall  approve  or  deny  the  request  within 
five  business  days  of  the  submission  of  the  request.  The  Commission  Chair  or  designee 
may  grant  the  request  only  upon  a  showing  of  good  cause. 

The  Executive  Director  or  any  respondent  may  request  the  continuance  of  a  hearing  date. 
The  requester  must  deliver  the  request  to  the  Commission  Chair  or  the  individual 
Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and  provide  a  copy  of  the 
request  to  all  other  parties  no  later  than  ten  business  days  before  the  date  of  the  hearing. 
The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  have  the  discretion  to  consider  untimely  requests. 

The  Commission  Chair  or  the  individual  Commissioner  or  hearmg  officer  assigned  to 
hold  the  hearing  shall  approve  or  deny  the  request  within  five  working  days  of  the 
submission  of  the  request.  The  Commission  Chair  or  the  individual  Commissioner  or 
hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  only  upon  a  showing  of 
good  cause. 

H.  Referrals  to  Other  Enforcement  Agencies. 

At  any  time  after  the  filing  of  a  complaint,  the  Commission  or  Executive  Director  may 
refer  the  matter  to  another  government  agency  or  official  if  the  Commission  or  Executive 
Director  determines  that  the  agency  or  official  may  more  appropriately  resolve  the 
allegations  in  the  complaint  or  enforce  the  applicable  provisions  of  law.  A  copy  of  all 
information  gathered  by  the  Commission  staff  shall  be  sent  to  the  agency  or  official 
together  with  the  referral. 

A  determination  by  the  Executive  Director  or  the  Commission  that  no  further  action 
should  be  taken  on  a  matter  shall  not  prevent  any  other  govenmient  agency  from 
initiating  its  own  enforcement  action,  including  disciplinary  action,  based  on  the  same 
allegations  and  facts. 

I.  Recordings  and  Transcripts. 

Every  probable  cause  hearing  and  hearing  on  the  merits  shall  be  tape-recorded.  Where 
the  Commission  assigns  a  Commissioner  to  conduct  a  probable  cause  hearing,  and  where 
the  Commission  assigns  a  Commissioner  or  hearing  officer  to  conduct  a  hearing  on  the 
merits,  the  hearing  shall  also  be  recorded  stenogi-aphically.  The  Commission  shall  retain 
the  tapes  until  the  opportunity  for  legal  challenge  has  been  exhausted.  Copies  of  a  tape 
shall  be  available  to  the  respondent  upon  request. 


J.        Place  of  Delivery. 


1.  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
the  Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  regulations  require  delivery  to  a  respondent  or  his  or  her 
committee,  delivery  shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal 
delivery  or  any  other  means  of  delivery  agreed  upon  by  the  parties  under  section  II, 
subsection  F,  to: 

a.  If  the  respondent  is  a  City  employee,  to  the  address  listed  with  the 
(Controller/  Payroll)  as  the  employee's  current  address. 

b.  If  the  respondent  is  a  former  City  employee,  to  the  address  listed  with  the 
City's  retirement  system. 

c.  If  the  respondent  is  a  current  or  former  candidate  or  committee  registered 
with  the  Ethics  Commission,  to  the  address  provided  to  the  Ethics  Commission  by  that 
candidate  or  committee. 

d.  If  subsections  (a)  through  (c)  are  not  applicable,  to  an  address  reasonably 
calculated  to  give  notice  to  and  reach  the  respondent. 

It  is  the  responsibility  of  City  employees,  or  candidates  or  committees  who  file  reports 
with  the  Ethics  Commission,  to  maintain  accurate  addresses  with  relevant  City 
Departments.  The  Executive  Director  therefore  may  rely  on  those  addresses  in  carrying 
out  the  objectives  of  the  Commission. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 
K.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8V2 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

L.       Public  Summary  of  Dismissed  Complaints. 

Notwithstanding  any  other  provision  of  these  regulations,  the  Executive  Director  may 
provide  a  public  summary  of  dismissed  complamts.  Such  summary  may  include,  but 
need  not  be  limited  to,  a  generic  description  of  each  dismissed  complaint  and  a  summary 
of  the  reasons  for  dismissal,  provided  that  such  information  shall  comply  with  the 
confidentiality  requirements  of  the  Charter. 


M. 


Conclusion  of  Hearing  on  the  Merits. 


For  the  purposes  of  these  Regulations,  a  hearing  on  the  merits  concludes  on  the  last  date 
on  which  the  Commission  hears  argument  or  testimony  in  the  proceeding. 

XI\.    STIPULATED  ORDERS 

A.  At  any  time  after  the  Commission  takes  jurisdiction  over  a  complaint,  the 
Executive  Director  may  enter  into  negotiations  with  a  respondent  for  the  purpose  of 
resolving  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  Any  proposed  stipulation,  decision  and  order  shall  explicitly  state  that: 

(1)  the  proposed  stipulation,  decision  and  order  is  subject  to  approval  by  the 
Commission; 

(2)  the  respondent  knowingly  and  voluntarily  waives  any  and  all  procedural  rights 
under  the  law  and  these  Regulations; 

(3)  the  respondent  understands  and  acknowledges  that  the  stipulation  is  not  binding 
on  any  other  law  enforcement  agency,  and  does  not  preclude  the  Commission  or  its 
staff  from  referring  the  matter  to,  cooperating  with,  or  assisting  any  other 
government  agency  with  regard  to  the  matter,  or  any  other  matter  related  to  it; 

(4)  the  respondent  agrees  that  in  the  event  the  Commission  refuses  to  approve  the 
proposed  stipulation,  it  shall  become  null  and  void;  and 

(5)  in  the  event  the  Commission  rejects  the  proposed  stipulation  and  a  full 
evidentiary  hearing  before  the  Commission  becomes  necessary,  no  member  of  the 
Commission  shall  be  disqualified  because  of  prior  consideration  of  the  stipulation. 

B.  The  stipulated  order  shall  set  forth  the  pertinent  facts  and  may  include  an 
agreement  as  to  anything  that  could  be  ordered  by  the  Commission  under  its  authority 
pursuant  to  Charter  section  C3. 699-13. 

C.  Once  the  Executive  Director  enters  into  a  stipulated  agreement  with  a  respondent, 
the  Executive  Director  shall  inform  the  Commission  of  this  stipulation.  Thereafter,  any 
two  or  more  members  of  the  Commission  may  cause  the  stipulation  to  be  calendared  for 
consideration  by  the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  stipulated  agreement.  If  there  is  a  vacancy  on  the  Commission  or  if  a 
member  must  recuse  himself  or  herself  from  consideration  of  the  stipulated  order,  one 
member  of  the  Commission  may  cause  the  stipulation  to  be  calendared.  Commissioners' 
requests  that  a  stipulated  agreement  be  calendared  for  consideration  by  the  full 
Commission  must  be  received  by  the  Executive  Director  no  fewer  than  five  days  prior  to 
the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  with  the  applicable 
notice  and  agenda  requirements. 
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D.       Stipulated  orders  must  be  approved  by  the  Commission  and,  upon  approval,  must 
be  announced  publicly.  The  stipulated  order  shall  have  the  full  force  of  an  order  of  the 
Commission. 

XV.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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ATTACHMENT  C 


August  1,2011 


San  Francisco  Ethics  Commission 
Commissioner  Benedict  Hur,  Chair 
Commissioner  Jamienne  Studley,  Vice  Chair 
Commissioner  Beverly  Hayon 
Commissioner  Dorothy  Liu 
Commissioner  Chaiies  Ward 

Re:     Sunshine  Ordinance  Task  Force  Recommendations  re  Proposed 

Regulations  for  Enforcement  of  Sunshine  Complaints  and  Referrals 

Dear  Commissioners, 

The  Sunshine  Ordinance  Task  Force  respectfully  submits  the  enclosed  recommended 
amendments  to  the  Ethics  Commission  staff's  June  2010  proposed  regulations  for  the 
Commission's  handling  of  Sunshine  Ordinance  complaints  and  Task  Force  refeiTals.  An 
explanatory  memorandum  and  redlined  draft  comparing  changes  have  been  included  to 
clarify  the  advised  amendments. 

The  Task  Force  regrets  its  delayed  response  to  the  proposed  regulations,  however, 
comprehensive  discussions  among  Task  Force  members,  open  government  advocates  and 
experts,  and  members  of  the  public  were  necessary  to  ensure  such  an  important  pohcy 
matter  received  a  thorough  review. 

Thank  you  for  the  opportunity  to  participate  in  the  development  of  the  Ethics 
Commission's  Sunshine  Ordinance  enforcement  procedures.  In  order  to  facilitate  the 
adoption  of  constructive  and  mutually  agreeable  regulations,  the  Task  Force  requests  a 
joint  open  "hearing  between  its  Compliance  and  Amendments  Committee  and  the  Ethics' 
Commissioners  to  fully  discuss  the  proposed  regulations  and  submitted  amendments. 
Please  contact  Chris  Rustom,  the  Sunshine  Ordinance  Administrator,  to  arrange  a  joint 
hearing  and  discuss  potential  hearing  dates. 

Task  Force  members  trust  these  recommended  amendments  will  prove  useful  to  the 
Commissioners'  ongoing  discussions  and  look  forward  to  working  v,^ith  you  more  on  this 
project.  Please  do  not  hesitate  to  contact  the  Task  Force  with  any  questions  or  concerns 
regarding  these  suggestions. 
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Thank  you  for  your  time  and  consideration. 
Respectfully  submitted, 

Hope  Johnson 

Sunshine  Ordinance  Task  Force  Chair 
Ends. 

cc:      John  St.  Croix,  Ethics  Commission  Executive  Director 


SUNSHINE  ORDINANCE 
TASK  FORCE 


MEMORANDUM 


Date:       July  26,  2011 
To:  Ethics  Commission 

From:       Sunshiae  Ordinance  Task  Force 

Subject:    Ethics  Commission  Staff's  August  17,  2010  draft  '^Regulations  for 
Complaints  Alleging  Violations  of  the  Sunshine  Ordinance." 


Introduction: 

The  Sunshine  Ordinance  Task  Force  (SOTF),  through  its  five  member  Compliance  and 
Amendments  Committee^  has  reviewed,  considered,  and  adopted  suggested  changes  to 
the  Commission  staff's  August  17,  2010  draft  "Regulations  for  Complaints  Alleging 
Violations  of  the  Sunshine  Ordinance"  (Staffs  Draft)  Developed  during  many  meetings 
of  the  Committee,  sonie  devoted  almost  exclusively  to  that  task,  the  suggested  changes 
also  reflect  extensive  public  comments  taken  at  those  meetings.' 

A  paramount  consideration  for  .  the  SOTF  was  the  need  to  distinguish  between  the 
Commission's  two  distinct  roles  under  the  regulations.  One  is  its  role  with  respect  to 
SOTF  referrals  to  the  Commission  for  enforcement  of  non-complied  with  SOTF  Orders. 
The  other,  its  role  in  "handling"  specific  complaints  fided  directly  with  the  Commission 
for  willful  violations  ■  of'  the  Sunshine  Ordinance  against  "elected  officials"  and 
"department  heads."  In  addition,  as  it  moved  through  the  process,  the  Committee 
.concluded  that- editing  and  maldng  additions  or  other  major  changes  to  the  Staffs  Draft, 
such  as  deleting  and/or  moving  sentences  and  paragraphs,  would  likely  result  in  a 
document  difficult  to  foUow  and  cumbersome  to  the  point  that  the  purpose  of  some  of  the 
changes  would  be  lost  to  the  reader.  As  a  result,  it  prepared  a  redraft  caUed' "Regulations 
for  Enforcement  of  the  Sunshme  Ordinance"  (SOTF  Draft),  which  is  submitted  with  this 
Memorandum  that  is  intended  to  explain  the  changes  and  the  reasons  for  those  changes. 
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That  Committee's  members  were  the  SOTF  Chaij,  its  Vice-Chair,  its  member  attorney,  a  former 
President  of  the  League  of  Women  Voters  of  San  Francisco,  and  an  experienced  paralegal. 


Statutory  Background: 


The  Ethics  Commission's  authority  to  issue  rules  and  regulations  with  respect  to  open 
government  matters  is  found  in  Aiticle  XV,  §  1 5.02  of  the  City  Charter: 

"The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  consistent 
with  and  related  to  carrying  out  the  purposes  and  pro-sdsions  of  this  Charter  and 
ordinances  related  to  campaign  finances,  conflicts  of  interest,  lobbying,  campaign 
consultants  and  governmental  ethics  and  to  govern  procedures  of  the  Commission. 
In  addition,  the  Commission  may  adopt  rules  and  regulations  relating  to 
carrying  out  the  purposes  and  provisions  of  ordinances  regarding  open 
meetings  and  public  records."  (Emphasis  Added.) 

The  San  Francisco  Sunshine  Ordinance  (Sunshine  Ordinance)  is  only  City  "ordinance" 
that  deals  with  the  open  government  matters.  Accordingly,  any  Regulations  issued  by  the 
Ethics  Commission  (Commission)  must  implement  "the  purposes  and  provisions"  of  the 
Sunshine  Ordinance. 

The  Regulations  adopted  by  the  Commission  must  be  consistent  with  the  Sunshine 
Ordinance  for  two  reasons:  (1)  the  Commission,  in  its  By-laws,  has  undertaken  to  comply 
with  the  Sunshine  Ordinance^  and  (2)  by  virtue  of  Section  67.36,^  the  Sunshine  Ordinance 
has  primacy  over  any  other  inconsistent  local  laws  in  the  aspects  of  open  government  that 
it  covers.  . 

The  Conunission's  Jurisdiction: 

In  its  covering  August  17,  2010  Memorandum  to  the  Commission,  the  Staff  noted  that  at 
"its  June  14,  2010  meeting,  the  Commission  ...  adopted  the  three  decision  points",  the 
first  of  which  was: 

"The  Commission's  jurisdiction  regarding  violations  and  alleged  violations  of  the 
Ordinance  includes:  a)  alleged  willful  violations  of  the  Ordinance  by  elected  officials 


Article  I,  Section  3:  Authority,  Statutory  Requirements,  other  Laws  and  Policies. 

"The  Commission  shall  comply  with  all  applicable  laws, .  including,  but  not  limited  to,  the  San 
Francisco  Chai-ter,  San  Francisco  Simshine  Ordinance  (Administrative  Code  sections  67.01  et  seq.), 
the  Ralph  M.  Brown  Act  (Government Code  sections  54950  et  seq.)..." 

SEC.  67.36.  SUNSBDONE  ORDINANCE  SUPERSEDES  OTHER  LOCAL  LAWS. 
The  provisions  of  this  Sunshine  Ordinance  supersede  other  local  laws,  Whenever  a  conflict  in  local 
law  is  identified,  the  requirement  that  would  result  in  greater  or  more  expedited  public  access  to 
public  information  shall  apply. 
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and  department  heads;  b)  referrals  of  violations  of  the  Ordinance  from  the  Sunshine 
Ordinance  Task  Force  ("Task  Force");  and  c)  complaints  brought  directly  to  the 
Commission  alleging  a  violation  of  the  Ordinance." 

For  that  reason,  the  Staff  s  Draft  is  based  on  these  three  jurisdictional  grounds.  However, 
the  Commission's  jurisdiction  is  limited  only  to  the  first  two:  "a)  alleged  willful 
violations  of  the  Ordinance  by  elected  officials  and  department  heads;  and  "b)  referrals  of 
violations  of  the  Ordinance  from  the  Sunshine  Ordinance  Task  Force  ..."  The 
Commission  does  not  have  jurisdiction  for  "c)  complaints  brought  directly  to  the 
Commission  alleging  a  violation  of  the  Ordinance." 

Staff's  position  that  the  Commission  has  jurisdiction  over  complaints  alleging  non- willful 
violations  of  the  Ordinance  is  based  on  its  mistaken  reading  of  subdivision  (d)  of  Section 
67.35"^  of  the  Ordmance: 

"(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties 
under  this  act  in  any  court  of  competent  jurisdiction  or  before  the  Ethics 
.   Commission  if  enforcement  action  is  not  taken  by  a  city  official  or  state  official  40 
days  after  a  complaint  is  filed." 

While  Section  67.34  is  exphcit  that  "complaints  involving-  aUegations  of  willful 
violations  ...  by  elected,  officials  or  department  heads  of  the  City  and  County  of  San 
Francisco  shall  be  handled  by  the  Ethics  Commission",  subdivision  (d)  of  Section  67.3  5 
refers  to  enforcement  "proceedings"  before  either  the  Commission  or  a  court  of 
competent  jurisdiction,  not  to  original  "complaints".^  (Emphasis  Added.)  If  subdivision 
(d)  authorizes  the  filing  of  complaints  with  the  Commission  or  a  "court  of  competent 
jurisdiction",  subdivision  (a)  of  the  same  Section  67.35  would  not  be  needed: 

"(a)  Any  person  ■  may  institute  proceedings  ...  in  any  court  of  competent 
jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a  copy  of  any  public 
record  or  class  of  pubHc  records  under  this  Ordinance  or  to  enforce  his  or  her 
right-  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to 
.compel  such  meeting  to  be  open." 

Further,  the  SOTF  has  original  jurisdiction  to  hear  and  decide  complaints  alleging 
violations  of  the  Ordinance  under  provisions  of  Secfion  67.21  and  67.37,  to  wit: 


References  to  Sections  in  this  Memorandum  axe  to  Sections  of  the  Sunshine  Ordinance. 
^  At  the  hearing  on  the  quoted  decision  points,  the  Ethics  Commission  discussed  how  to  implement 
subdivision  (d)  of  Section  67-34  and  what  "order"  or  "findiag"  would  be  enforced  became  an  issue.  The 
SOTF  concluded  and  has  iacorporated  in.  its  draft,  that  it  is  either  an  SOTF  order  referred  by  SOTF  to  an 
official,  such  as  the  Attorney  General  who  dechnes  to  enforce  it,  or  an  order  issued  by  the  Supervisor  of 
Records  pursuant  to  §67. 2 1(d).       ■  •  . 


§67.2 1(e)  "If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies 
with  a  request  described  in  (b)  above  or  if  a  petition  is  denied  or  not  acted  on  by  the 
supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine 
Task  Force  for  a  determination  whether  the  record  requested  is  public.  The  Sunshine 
Task  Force  shall  inform  the  petitioner...  of  its  determination  whether  the  record 
requested,  or  any  part  of  the  record  requested,  is  public.  . . .  Upon  the  determination 
that  the  record  is  pubhc,  the  Sunshine  Task  Force  shall  immediately  order  the 
custodian  of  the  pubhc  record  to  comply  with  the  person's  request. . 

§67. 37(c)  "...The  Task  Force  shall  make  referrals  to  a  municipal  office  with 
enforcement  power  under  this  ordinance  . . .  whenever  it  concludes  that  any  person 
has  violated  any  provisions  of  this  ordinance..." 

As  a  matter  of  overall  policy,  the  SOTF  is  the  body  logically  suited  to  handle  simple 
"violation"  complaints;  it  is  designated  to  handle  these  complaints,  its  11  public  members 
representing  various  segments  of  the  open  government  "community";  and  a  ten-year 
history  of  experience,  knowledge  and  time-developed  procedures  for  doing  so.  On  the 
other  hand,  given  the  Commission's  extensive  substantive  responsibiUties  for  enforcing 
and  monitoring  multiple  laws  under  the  Charter  and  under  its  own  Regulations,  the  use  of 
the  Commission's  limited  resources  to  determine,  for  example,  w^hether  or  not  a  particular 
pubhc  record  is  exempt  would  not  seem  justified,  particularly  as  its  hearing  procedures 
are  formal  and  carefully  spelled  out. 

As  a  practical  matter,  if  the  Commission  had  concurrent  jurisdiction  with  the  SOTF  on 
simple  violation  complaints,  contrary  determinations  from  each  could  result  should  a 
complainant  file  with  both  the  SOTF  and  the  Commission,  with  obvious  undesirable 
implications,  particularly  in  the  event  of  the  SOTF's  referral  to  the  Commission  for 
enforcement  of  its  Order.  Moreover,  as  noted  below,  the  procedure  followed  by  the  SOTF 
and  that  proposed  by  your  Staff  (in  the  Staff  s  Draft)  are  fundamentally  different,  both 
procedurally  and  substantively. 

Comparison  of  Non- Willful  Violation  Complaint  Procedures. 

The  procedure  proposed  in  the  Staffs  Draft  for  "handling"  non-willful  violation 
complaints  is  rigidly  structured,  detailed  and  proscribed.  The  Executive  Director  becomes 
the  real  party  or  de  facto  complainant  and  the  procedure  for  handling  them  is  much  the 
same  as  a  complaint  involving  fbe  other  laws  the  Commission  enforces.  The  Executive 
Director  conducts  a  full  investigation  (with  some  investigative  records  held 
"confidential"),  and  recommends  to  the  Commission  a  fmding  of  either  "no  \dolation",  or 
"a  violation  and  proposed  penalties"  or  "a  violation  with  an  agreed  stipulation"  by  the 
Respondent.  The  recommendation  automatically  becomes  the  Commission's  official 
action  without  a  hearing  unless,  within  five  days  after  the  recommendation  is  sent,  at  least 
two  Commissioners  request  that  the  matter  be  agendized  for  its  next  meeting.  If  it  is 
heard,  the  origmal  complainant  has  no  right  to  spealc  at  the  hearing  (§V.A.l.b);  while  the 


4 


Respondent  is  allowed  to  be  represented  by  counsel  (§rV.C.)  -  undoubtedly  the  City 
Attorney,  directly  contrary  to  §67.2  l(i)  of  the  Sunshine  Ordinance. 

The  procedure  before  the  SOTF  is  quite  different,  While  structured  to  comply  with  the 
mandate  of  the  Ordinance  for  prompt  disposition  of  these  complaints,  the  procedure  is 
informal  and  conducted  with  complete  pubhc  access  to  all  filings  and  records.  The  parties 
are  the  complauiant  and  the  Respondent  official,  department  or  agency.  Each  files  written 
support  for  its  positions.  Neither  the  SOTF  nor  its  Administrator  "investigates" 
complaints,  Unless  there  is  a  jurisdictional  issue,  the  complaint  is  promptly  scheduled  for 
hearing  before  the  full  SOTF.  "At  the  hearing,  the  parties  (and  any  supporters)  present 
their  respective  positions  and  answer  questions  posed  by  the  SOTF  members,  followed  by 
public  comment.  Motions  are  discussed  without  tune  limit,  followed  by  public  comment. 
If  ■  one  or  more  violations  are  found,  an  Order  of  Determination  is  issued  to  the 
Respondent  that  the  records  be  disclosed  (or  some  other  action  taken)  within  five  days. 
The. decision  on  the  complaint  is  resolved  at  this  single  hearing.  It  is  not  unusual  for  as 
nlany  as  10  complaints  be  heard  at  a  SOTF  meeting; 

Changes  to  Staffs  Draft  ui  the  SOTT  Draft: 

Fkst:  Given  that  the  Commission  does  not  (and  probably  should  not)  have 

concurrent  jurisdiction  over  non-willful  violation  complaints,  all  references  to  such 
complaiQts,  and  the  investigations,  hearings  and  other  provisions  that  would  relate  to 
them  are  eliminated  in  the  SOTF  Draft.  As  a  result,  the  SOTF  Draft  only  deals  two  kinds 
of  cases:  (1)  SOTF  references  to  the  Commission  for  enforcement  of  SOTF  Orders  and 
(2)  willftil  violation  complaints  filed  with  the  Commission. 

Second:  Due  to  the  inherent  difference  between  these  two  types  of  cases,  the  SOTF 
Draft  creates  separate  paths,  one  for  SOTF  and  other  person  enforcement 
referrals/proceedings  and  the  other  for  wiUfiil  violation  complaints.  These  two  separate 
paths  are  reflected  throughout  the  SOTF  Draft.  For  example,  a  significant  difference  in 
the  drafts  respective  definitions,  e.g.  Ethics  Staff:  "Complaint"  compared  to  the  SOTF 
Draft:  "Enforcement  Action". 

Third:  ■  The  SOTF  Draft  reflects  the  SOTF's  strong  conviction  that  because  these 
are  open  government  cases,  all  actions  taken  and  records  related  to  them,  includhig  the 
Staffs  investigatory  files,  are  to  be  fuUy  accessible  to  the  pubhc  at  all  times.  There  is 
neither  a  legal  basis  for  keeping  any  of  them  "confidential"  nor  any  poHcy  supporting 
"confidentiality"  in  an  open  government  setting,  as  these  cases  are.  The  only  exceptions 
are  pubhc  records  whose  disclosure  is  prohibited  by  the  California  Pubhc  Records  Act  or 
some  other  state  law. 

Fourth:  Ethics  Staffs  proposal  to  simply  shift  the  -burden  of  proof  in  enforcement 
heariQgs,  effectively  aUowing  the  Respondent  to  retry  the  case,  has  been  eliminated.  The 
SOTF  Draft  hmits  the  hearing' on  enforcement  cases  to  a  "penalty"  phase  summary 
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hearing,  precluding  any  new  "evidence"  on  the  original  violation  or  on  the  Respondent's 
refusaJ  to  comply,  allowing  only  evidence  that  will  fully  remedy  the  original  violation  or 
provide  some  basis  not  to  penalize  the  Respondent  or  to  minimize  the  penalty.  An  added 
provision  prohibits  introduction  of  any  evidence  that  was  presented  to  the  SOTF  or  the 
Super^dsor  of  Records  prior  to  issuance  of  the  SOTF  or  the  Supervisor  of  Records  Order 
being  enforced. 

Fifth:  Ethics  Staffs  proposal  to  define  "willfully"  and  to  provide  "outs"  for 

wiUfal  violations  through  definitions  of  "exculpatory  information"  and  "mitigating 
information"  have  been  ehminated  in  favor  of  the  California  Penal  Code's  statutory 
definition  of  "willfully."  ^  In  addition,  the  SOTF  draft  eliminates  the  provision  in  the 
Ethics  draft  that  sought  to  make  the  "confidentiality"  of  a  non-disclosed  public  record 
under  the  Charter  but  disclosable  under  the  Ordinance,  a  complete  defense  to  any  claimed 
violation.  As  noted  above,  the  Regulations  have  to  be  consistent  with  the  San  Francisco 
Sunshine  Ordinance. 

Sixth:  All  other  provisions  in  the  Staffs  Draft  that  go  to  the  Commission's 

decision  making,  such  as  "circumstances  surrounding  the  case,"  have  been  ehminated, 
The  Commission  presently  has  five  members,  four  of  whom  are  lawyers.  They  are  well 
qualified  to  determine  on  their  own  what  the  "circumstances"  should  be. 

Seventh:  AU  restrictions  on  persons  who  can  testify  or  provide  support  for  a 
Respondent  or  Complainant  at  a  hearing  have  been  eliminated  and  ample  time  for  public 
comment  added.  Any  restrictions  of  that  land  are  unacceptable  as  a  matter  of  fairness  and 
in  maintaining  a  level  playmg  field. 

Eighth:  The  provisions  relating  to  outside  "hearing  officers"  have  been  eliminated, 
given  the  importance  of  an  enforcement  or  willful  violation  hearing,  the  need  for  the 
Commission  to  be  directly  involved,  and  the  potential  serious  adverse  consequences  for 
the  Respondent.  Rather,  the  SOTF  beheves  the  full  Commission  or  a  panel  of  three 
Commissioners  should  hear  these  cases.  The  SOTF  enforcement  hearings  should  be 
relatively  short  since  httle  new  evidence  (if  any)  will  be  introduced  -  the  hearing  will  be 
essentially  a  "sentencing"  one,  while  the  "willful  violation"  hearing  carries  with  it 
penalties  and,  possibly,  an  official  misconduct  finding. 


^         "Willfully"  is  defined  in  section  7  of  the  Penal  Code  as:  "the  word  'willfully,'  when  applied  to  the 
intent  with  which  an  act  is  done  or  omitted,  imphes  simply  a  purpose  or  willingness  to  commit  tlie  act,  or 
make  the  omission  referred  to.  It  does  not  require  any  intent  to  injure  ajiother,  or  to  acquire  any 
advantage." 


Ninth:  Because  public  policy  is  to  provide  fast  and  efficient  access  to  public 

records,  under  the  SOTF  Draft,  where  appropriate,  time  periods  for  actions  have  been 
shortened  and  prompt  resolution  has  been  called  for. 

Tenth:  The  Investigation  and.  Hearing  provisions  in  Sections  TV  and  V  of  Staffs 

Draft  with  reference  to  willfiil  violation  "Complaints"  have  been  edited  to  improve  the 
flow  of  the  investigative,  reporting  and  hearing  procedures  involved  and  eliminating 
those  specific  provisions  identified  above. 


Attachment  A:  ■  '  ' 

SOTF  Proposed  Revised  Version  of  Staffs  Draft. 
Attachment  B: 

Auto  Generated  Compared  Document  showing  changes  (in  blue)  in  the  SOTF  Draft  from 
the  Ethics  Staff's  Draft,  with  itahcized  and  highHghted  (yellow)  comments. 


^  Thisis  demonst-ated  by  CPRA  §6258  "...The  times  for  responsive  pleadings  and  for  hearings  in 

these  [injunctive  or  declarative  relief  or  writ  of  mandate]  proceedings  shall  be  set  by  the  judge  of  the 
cowt  with  the  object  of  securing  a  decision  as  to  these  matters  at  the  earliest  possible  time.'"  CPRA 
§6259(c),  ".  ..072  order  of  the  court,  either  directing  disclosure  by  a  public  official  or  supporting  the 
decision  of  the' public  official  refosing  disclosure  ...  shall  be  immediately  reviewable  by  petition  to  the 
appellate  court  for  the  issuance  of  an  extraordinary  writ."  Sunshine  Ordinance  §67.21(c),  "...The  Sunshine 
Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next  meeting  but  in  no  case 
later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination  whether  the  record  requested,  or 
any  part  of  the  record  requested,  is  public." 
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1.  PREAMBLE 


Pursuant  to  San  Francisco  Charter  §  5.102,  the  San  Francisco  Ethics  Commission  promulgates 
these  Regulations  in  order,  to  carry  out  the  purposes  and  provisions  of  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin.  Code  §§  67.1,  et  seq.  These  Regulations  apply  only  to 
complaints  alleging  willful  violations  of  the  Sunshine  Ordinance  and  actions  for  enforcement  of 
orders  issued  by  the  Sunshine  Ordinance  Task  Force  and  the  Supervisor  of  Records.  All  matters 
invohdng  alleged  violations  of  conflict  of  interest,  campaign  finance,  lobbyist,  campaign 
consultant  or  other  ethics  laws  shall  be  handled  under  the  Ethics  Conm^s^jion's  Regulations  for 
Investigations  and  Enforcement  Proceedings.  4/f '"^ 

n.    ■  DEFIMTIONS  x#'''^t^> 

For  purposes  of  these  Regulations,  the  following  defmitiopf^^^aii^-.apply: 


A.  "Business  day"  means  any  day  other  than  a_§|mrday,  Sunday,  City  hoUday||)r.  a  day  on 
which  the  Commission  of6.ce  is  closed  for  busines^%|^«...  %;>. 

B.  "City''  means  the  City  and  County  of  San  Francis'c'G!|i|.^ 

•>;■,  ^^^^ 

C.  "Commission"  means  the  Ethics  '(Sjmip^ission.  ^f^C^ 

:^  'f^ifer.^    .  .. 

D.  "Complaint" 'means  a  document  ffle4iwith'We;_i^Qjp^m        i^iany  form  of  media, 


including  any  electronic  format,  alleging  one'^gr  mox^^^^l^^^oldi^vis  of  the  Sunshine 


Ordinance  by  an  elected  offmial  or  depaxtmenmea'S^f  the  Ct^ind  County  of  San  Francisco. 

E.  "Complaina^^means,  a'^^Hcable,  a  per|pn  or  entity  that  files  a  Complaint  or  who  was 
the  original  complain'a^^  a  SC^^Referral  or  an  l^fcrcement  Petition. 

F.  "Day^jj^ea^s  cale^^|c^^fe[il^|||^^''specifically  indicated.  If  a  deadline  falls  on 
a  weeken<^^-@M0#iday,  tM^l^dline  shSlWextended  to  the  next  business  day. 


Gjj^^^^Enforcement  A^^|^  mea^^^@*rF  Referral  or  Enforcement  Petition,  as  apphcable. 

H.  'T^li^cement  Petiti^'  means  a  petition  filed  by  a  Complainant  pursuant  to  Section 
67.35  (d)  of'il^unshine  OMhance  to  commence  a  proceeding  for  enforcement  of  (1)  a  SOTF  • 
Order  of  Dete^a^ationth^^  not  the  subject  of  a  SOTF  Referral  or  (2)  a  Supervisor  of  Records 
Order  that  has  n6^0n  cojmpUed  with  by  the  Respondent  to  whom  issued. 

I.  .       "Executive  Qfifector"  means  the  Executive  Director  of  the  Commission. 

J.  "Hearing  Panel"  means  a  panel  of  thi"ee  Commissioners  assigned  to  conduct  a  hearing  on 
a  Complaint. 

K.  "Order"  means  eitlier  a  SOTF  Order  of  Determination  or  a  Supervisor  of  Records  Order, 
as  applicable. 
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L.  "Respondent"  means  either  (1)  an  elected  official  or  department  head  who  is  alleged  in  a 
Complaint  to  have  wilMilly  violated  the  Sunshine  Ordinance  or  (2)  the  official,  department  head, 
or  other  person  who  has  failed  to  comply  with  an  Order. 


M,      "SOTF  Order  of  Determination"  means  an  Order  issued  by  the  Task  Force  to  a 
Respondent  finding  a  violation  of  the  Sunshine  Ordinance  and  requiring  the  Respondent  to 
correct  the  violation. 

N.       "SOTF  Referral"  means  a  referral  fi:om  the  Task  Force  to  the  Co|p|dssion  for  the 
enforcement  of  a  SOTF  Order  of  Determination  that  has  not  been  co^iiedw'ith  by  the 
Respondent  to  whom  issued,  j^'^/'jj., 

O.  ■     "Sunshine  Ordinance"  means  San  Francisco  Administ^ve  Codl^|:|,7,l,  et  seq.,  as 
amended  from  time  to  time,  or  any  ordinance  replacing  it,4^^^>  ''■^4%:. 

P.  "Supervisor  of  Records  Order"  means  an  ordfit":  issued  b5^the  Supervisor  d'l^e^cords  to  a 
Respondent  pursuant  to  Section  67.21  (d)  of  thcS^i^^l^^Ordin^^e.^  ^"^f^^^ 

Q.  "Task  Force"  means  the  Sunshine  Ordinance  TasKl|^_|;e,  established  in  accordance  with 
the  Sunshine  Ordinance.  f,^^^^ 

m.     COMPLAINTS/ SOTF  REFR]^^^^FORCEME^)l|ppT^ 

A.  Any  person  or  entity  may  file  a  Complaint  ^^fc^^s^r^^'S'^n.  Each  Complaint  shall 
be  administered  in  accord^e.g;:^th  Section  lV^:^:t&fese  Re^m^ishs.  Upon  receipt  of  a 
Complaint,  the  Executi^iy'^"l^t|^hall  immedi^Iy  notify  ah'S  forward  a  copy  thereof  to  the 

■  District  Attomey  andpSe  Califol^^iAttomey  GeM)ral. 

B.  When  the  Exec^^^ire.^&tf^ceives  a  SO^'Refenral  or  an  Enforcement  Petition,  the 
Executive  I^^|^t,or^shall  i]^^|^tel-^^i|^^e^gil#a  hearing  on  it  at  the  next  regular  meethig  of 
the  Co:^^si6n|^^;held  ni'd||||ian  21  dayi^Mer  receipt  thereof  and  (2)  give  notice  to  the 
Resp^ment  and  the''S|,^^_aLuan^:f||^e  real  party  in  interest)  and,  in  the  case  of  a  SOTF 
R^sM^  the  Task  Forcfe^^^the  datei|i|^e^'''and  location  of  the  hearing.  Section  V  of  these 
Reguill^s  shall  otherwi'sl^-Dvcm  thffoTF  Referral  and  Enforcement  Petition,  to  the  extent 
apphcaS^k;  M 

.  m  i 

C.  No  enfoll'^ent  ac-^pi  shall  be  taken  on  a  SOTF  Referral  or  an  Enforcement  Petition  nor 
any  action  taken  oy^e  Qommission  with  respect  to  a  Complaint  unless  at  least  40  days  have 
elapsed  after  the  dafe^^'-District  Attomey  and  the  California  Attomey  General  shall  have  been 
notified  by  the  TaslcJ'Srce  of  the  filing  of  the  complaint  resulting  in  the  SOTF  Referral  or  by  the 
Executive  Director  in  the  case  of  a  Complaint  or  Enforcement  Petition,  as  the  case  may  be. 

IV.      COMPLAINT  INVESTIGATIONS,  REPORT,  AND  RECOMMENDATION 

A.       The  Executive  Director  shall  thoroughly  hivestigate  each  Complaint.  The  investigation 
(a)  shall  he  completed  withiu  30  days  after  the  Complaint  is  filed,  (b)  shaU  include  iateiviews  of 
the  Complainant  and  the  Respondent  and  a  review  of  aU  documentary  and  other  evidence 
submitted  by  the  Complainant  and  Respondent,  or  by  other  persons  on  their  respective  behalves, 
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in  support  of  or  in  opposition  to  the  allegations  in  the  Complaint,  and  (c)  may  include  intemews 
of  any  other  persons  and  the  review  of  any  other  documentary  and  other  evidence  deemed 
relevant  All  interviews  shall  be  audio  recorded  and  maintained  as  part  of  the  investigative  files. 


B.       After  the  investigation  of  the  Complaint  is  completed,  the  Executive  Director  shall 
prepare  a  draft  report  with  proposed  factual  findijigs.  The  draft  report  shall  contain  a  summary 
of  (a)  the  evidence  gathered  through  the  investigation,  (b)  the  provisions  in  the  Sunshine 
Ordinance  relevant  to  the  Complaint  and  the  proposed  findings,  and  (c)  the  Executive  Director's 
recommendation,  which  shall  be  either:  (1)  a  finding  that  Respondent  \\^ll|ully  violated  the 
Sunshine  Ordinance  with  a  proposed  order  and  any  proposed  penaltie||v)  a'finding  that 
Respondent  willfully  Ndolated  the  Sunshine  Ordinance  and  a  propo^edisettlement  (in  the  form  of 
a  stipulation  among  the  Complainant  and  Respondent)  satisfac|^ry  tcff^Executive  Director,  or 
(3)  a  finding  that  the  Respondent  has  not  v.dllfully  violated  the"^i|inshine''<|||^ance  and  a 
recommendation  that  the  Complaint  be  dismissed.        JW^^^c  '^^K 

,  C.       The  draft  report  shall  be  delivered  to  the  Co^pj^lainant  an^  the  Responden^^ach 
whom,  v\dthin  20  days  after  receipt  of  the  draft  rqj^o^^^^y  subniL||omments  and  pr^|pied 
changes  to  the  draft  report  to  the  Executive  Director  ai!Ei^p^e^|itn^  10  da^f 'after 

receipt  of  any  such  comments  and  proposed  changes,  the'^^^o^iive  Director  shall  meet  and 
confer  with  the  submitting  party  regarding  them.  Following''''Su^.,meetings  the  Executive 
Director  may  revise  and  shall  complete  ll||i|^prt  and  submit  it'^lllhe  Commission,  the 
Complainant,  and  the  Respondent.  The  C'^^ftt.jniant  and  Responlllfemay  each  submit  to  the 
Commission  written  exceptions  to  the  report^t  le^l^^M^Q^s  before  ip^meeting  at  which  the 
report  is  scheduled  to  be  heard.  Copies  of  su&i  exce^iem|§i|^^s6'^'be  sent  to  the  Executive 
Director  and  the  other  ps^^^^  ^'^■4^'  '^"Ip^ 

D .       If  the  Executi  vi  i  c  port  recommiijds  a  finding  of  willful  violation(s)  and 

proposes  any  ordei'^'aj 'l.  ■ .  lion  of  any  pe^^^es,  the  Executive  Director  shall  schedule 

a  hearing  by  the  full  Cormi^ssioniat>^^§;^ext  regula^'eeting  to  be  held  no  'sooner  than  20  days 
after  the  datej3.e,^nindssi|^;5:^e^^^^ 


E.  ^^^pfthe  Execuir^p^rectof'^^^prt  recommends  a  finding  of  Vidllful  violation(s)  and 
apjgfj^aj  of  a  proposed  sel^ment  iffi^^6rm  of  a  stipulation  signed  by  the  Complainant  and  the 
R^spofii|nt,  the  Executiv^^^ector  sfffl  schedule  a  hearing  by  the  full  Commission  at  its  next 
regular  ^^g.g  to  be  held  rijp^ooner  than  20  days  after  the  date  the  Commission  receives  the 
report.  Foil'^^nj^  the  hearin^fthe  Commission,  by  the  majority  vote,  shall  either:  (a)  approve 
the  prfi-^     1   :  ■  i'.:-Tjnt  andf^nter  any  orders  and/or  impose  any  penalties  consistent  with  it;  (b) 
rejec:  i  .  ulcmcht  and  instruct  tlae  Executive  Director  to  seek  a  different  settlement; 
or  (c)  n  |.  .  1  !  ■  1  1  I  I  t^:'^d•  settlement  and  instruct  the  Executive  Director  to  schedule  a  hearing  by 
the  full  CommissioA^t  its  next  regular  meeting.  If  the  Commission  approves  the  settlement,  tlie 
stipulation  shall  be  and  become  fuUy  enforceable  and  the  order(s)  and  penalties  provided  for 
therein  shall  be  deemed  orders  issued  and  penalties  imposed  by  the  Commission,  effective  the 
date  of  such  approval  with  the  same  force  and  effect  as  an  order  issued  or  penalty  imposed  by  the 
Commission. 

F.  If  the  Executive  Director's  report  recommends  a  finding  that  the  Respondent  has  not 
willfully  violated  the  Sunshine  Ordinance  and  dismissal  of  the  Complaint,  the  Executive  Director 
shall  schedule  a  hearing  by  the  full  Commission  at  its  next  reguiai  meeting  to  be  held  no  sooner 
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than  20  days  after  the  date  the  Commission  receives  the  report.  Following  the  hearing  on  the 
■  report,  the  Commission,  by  a  majority  vote,  shall  either:  (a)  enter  an  order  dismissing  the 
Complaint;  (b)  reject  the  dismissal  recommendation  and  instruct  the  Executive  Director  to  seek  a 
settlement;  or  (c)  reject  the  dismissal  recommendation  and  instruct  the  Executive  Director  to 
schedule  a  hearing  on  the  Complaint  by  tiie  full  Commission  at  its  next  regular  meeting.  If  a 
hearing  is  scheduled,  the  Executive  Director  shaU  notify  the  Respondent  and  Complainant  of  the 
date,  time,  and  location  of  the  hearing  at  least  28  days  in  advance  of  the  hearing  date. 

G.       At  any  time  after  the  Commission  receives  a  Complaint,  the  Executive  Director  may 
enter  into  negotiations  with. Respondent  and  the  Complainant  for  the^gmpose'^of  settling  the 
allegations  in  a  Complaint,  the  terms  of  which,  including  a  prop o^^^pm  mission  order  and/or 
penalties,  would  be  incorporated  into  a  stipulation.  ''^'0^%^. 

1 .       Any  stipulation,  shaU  explicitly  state  that:  '^^  ''^^t, 

(a)  The  Respondent  knowingly  and  voluafmily  waives  any  and  all  pr^^||ural.pghts 
under  law  and  these  Regulations;  %-  ^'^0^^ 

(b)  ■    The  Respondent  understands  and  acknowitif||mat  neither  the  settlement  nor 
any  terms  in  the  stipulation  are  bin^g  on  any  other  ageil^^r  body,  and  does  not  preclude  ■ 
the  Commission  or  its  staff  from  ref^d^^.|he  matter  to,  cd'o|^ating  with,  or  assisting  any 
other  agency  or  body  with  regard  to  tM®^lfev..or  any  other  m;ffilr.:jelated  to  it;  and 

(c)  In  the  event  the  Commission  ^s  not^p^'iS^|^Q,pr6posed  settlement  and, 
accordingly,  a  hearing.^b,^p|e  the  Commis|ip||or  a  Hear'M^#anel  on  the  Complaint  becomes 
necessary,  no  ConjpiM'0iil||haU  be  disqu^ffied  because^of  prior  consideration  of  the 
stipulation.  % 


2,       The  stipulation  ^l||^et  ^^b<fce.|_ertinent        and  may  include  an  agreement  by 

Respondent^ap?tG.x^y  ordeftCs^^'o'^^'^f^^Jpg^'sed  by  the  Commission  ^  """^'^ 

of  the  Sun^liinS^rtinance    "'fV        ^  "'"''^^ 

Hj^^^Jl  written  subESi^||ns  to  m^^tnimi ssion  or  any  Hearing  Panel  shall  be  on  one  side  of 
le^er'^g"^^ages  with  mar^p^of  at  le^aff  one  inch  at  the  left,  right,  top,  and  bottom  of  the  page, 
double-sp^|||i  in  no  smalle^^an  12  point  type.  Each  page  and  any  attachments  shall  be 
consecutivei?^|-)ipbered.  f0 


ts  and  may  include  a 

for  a  willful  violation 


V.  HEARIN^^^k^mRAL 

A       All  hearings  dA  Complaints  and  Enforcement  Actions  shall  be  public  hearings.  The 
Commission  shall  hold  the  hearing,  unless  the  hearing  is  on  a  Complaint,  in  which  case,  it  may 
assign  a  Hearing  Panel  to  hold  the  hearing. 

B.       Except  as  otherwise  provided  herein,  whenever  the  Commission  assigns  a  Hearing  Panel 
to  hear  a  Complaint,  the  assigned  Hearing  Panel  shaU  have  the  same  authority,  subject  to  the 
same  restrictions,  as  the  Commission. 
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C.  A  Hearing  Panel  shall  submit  its  report  to  the  Commission,  no  later  than  30  days  after  the 
date  the  Complaint  hearing  is  concluded.  The  repoit  shall  include  proposed  findings  of  fact, 
proposed  conclusions  of  law,  and  any  proposed  orders  or  penalties.  Upon  receipt  of  the  report, 
the  Executive  Director  shall  (a)  deliver  copies  to  the  Complainant  and  each  Respondent  and  (b) 
schedule  a  hearing  on  the  rej»ort  at  the  next  regular  Commission  meeting  to  be  held  which  is 
more  than  1 5  days  after  the  date  the  report  is  received  by  the  Commission. 

D.  At  hearings  on  Enforcement  Actions,  the  Complainant  (as  the  real  part}^  in  interest)  and 
Respondent(s)  shall  have  the  right  to  appear  and  speak  on  his  or  her  ov0^e^alf.  In  addition, 
other  individuals  may  testify  in  support  of  either  of  them.  At  the  conQrasion  'df  the  testimony, 
public  comment  shall  be  had  in  accordance  vnth  the  Conimissioii_,}3^1i|jy  . 

,/#  ^||>,^ 

E.  At  hearings  on  Complaints,  the  Executive  Director,  th§-;j(Somplaih'|ntj^and  the 
Respondent(s)  shall  each  have  the  right  to  appear  and  speal|^^.|i  Ins  or  her  o'^^'|).ehalf .  In 
addition,  other  individuals  may  testify  in  support  of  eithtf  the  Complainant  or''R^||)ondent(s).  At 
the  conclusion  of  the  testimony,  pubhc  comment  sha|^e  had  with  a  maximum  (^^|e.  rninutes 
per  spealcer  and  otherwise  in  accordance  with  the;;C^^Dl^^ssion  policy.  ^ilf"'' 

F.  ■  For  the  purposes  of  these  Regulations,  a  hearing  cB^feliaes  on  the  last  date  on  which  the 
Commission  or  the  Hearing  Panel  hears^argument  or  testimd^^^fe,the  proceeding  and  closes  the 
bearing.  ^k^',^.  ^^/k. 

G.  Atorp 

considered  in  c  _  _   ,      ^     _  ^w-v 

proceedings  before  the  Ta.s^;^x^ce  prior  to  the^pppF  RefeiT'il|^2)  the  petition  to  the 
Supervisor  of  Records  ^i^mf^^^  its  Order,  a^he  case  maybe,  shall  be  admissible  or 
considered  by  the  C.g!^iission,''^^f  which  Ordei|_^shall  be  deemed  final  and  conclusive  for  all 


purposes  hereunder '4ifepommi span '  s  sole  deteriiiiiations  shall  be  the  nature  and  scope  of  the 
■  penalties  or  other  enforle:^&.nt  aol;%s<against  the  R^pondent(s). 


H.  l^.aoM'M^Al'e^^pf  evid|iK;e  shall  apply^-tb  testimony  given  at  a  hearing  or  to  documents 
or  re^_9^€s  submitteWiiexhibits,^^t;|Jhe  Commission  or  a  Hearing  Panel  may  require  that  all 
tes^^y  talcen  m  a  he^l^|,be  gi\%i|^d'er  oath  and  any  exhibits  presented  be  properly 
au&eMSated.  When  hean|||a  Com;gla^iiit,  the  Commission  or  a  Hearing  Panel  may  examine  in 
camera  ari^J))jblic  record  ti\|||a  Respondent  asserts  is  wholly  exempt  from  disclosure  under  a 
specifically'-i||ritified  exempti'bn  available  under  the  Sunshine  Ordinance. 

I.  ARespi  •  M  ,  "  .  ,  is  to  appear  at  a  hearing  on  a  Complaint  shall  be  deemed  to  have 
willfully  violalcc  i :  c .S i,  j i u ic  Ordinance  as  alleged  in  such  Complaint. 

VI.      DETERMINATION  OF  WILLFUL  VIOLATIONS 


A.       When  determining  whether  a  Respondent's  actions  constitute  a  "willful  violation"  of  the 
Sunshine  Ordinance,  the  Commission  shall  apply  the  defmition  of  "wiUfLilly"  in  Penal  Code 
section  7.  [Note:  "Wnifiilly"  is  defined  m  section  7  of  the  Penal  Code  as:  "the  word  'wilfully,' 
when  applied  to  the  intent  with  which  an  act  is  done  or  omitted,  implies  simply  a  purpose  or 
willingness  to  commit  the  act,  or  make  the  omission  referred  to.  It  does  not  require  any  intent  to 
injure  another,  or  to  acquire  any  advantage."] 
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B.  The  Corninission  shall  determine,  no  later  than  30  days  after  (a)  the  date  a  hearing  on  a 
Complaint  conducted  by  it  is  concluded  or  (b)  the  date  it  receives  the  report  and  recommendation 
of  the  Hearing  Panel  that  conducted  a  hearing  on  a  Complaint,  whether  the  Respondent(s)  has 
committed  a  willful  violation  of  the  Sunshine  Ordinance, 

C.  The  vote  of  at  least  three  Commissioners  shall  be  required  to  find  that  a  Respondent  has 
willfally  violated  the  Sunshine  Ordinance.  A  finding  of  a  willful  violation  of  the  Sunshine 
Ordinance  shall  be  supported  by  findings  of  fact  and  conclusions  of  lavf;j??|j:ior  to  taking  the  vote, 
a  Commissioner  who  did  not  attend  the  hearing  held  by  the  Commissipri'  or  by  the  Hearing  Panel 
shall  certify  that  he  or  she  reviewed  the  eritire  record  of  the  proceed£i|^^  including  an  audio 
recording  of  the  hearing.  _.=<^'-'^ 


Vn.    ADMINISTRATIVE  ORDERS  AND  PENALTMS-. 


A. 

Complaint  ^  ^  ^,  -^^y^--'  —  >-:y--  >e~ 

Sunshine  Ordinance  or  (2)  enforcing  a  SOTF  Order  ot  %^^^ra^&oh';.pT  an  Order  o|»me 
Su-nervisor  of  Records.  ''^-^^Iw?-''' 


Supervisor  of  Records,  '^''^P-.. 


B.  The  Cormnission  may  issue  an  or|j^||,o,  and/or  impose  p^^pfies  on  a  Respondent  who 
willfully  violated  the  Sunshine  Ordinance'^^^^^.^pie  subject  of  l6|p^drcement  Action 
requiring  such  Respondent  to  (a)  immediat^^  cea^^^djdesist  the  wi|Mil  violation  or  comply, 
with  the  order,  (b)  cure  and  correct  the  w\MSA^Qlsi^^^M§^^^'}§^^QveT  action  is  necessary,  (c) 
irmnediately  comply  with^Jj^^^e  Complainant^^r.e^tiest  thaf'^|p-The  subject  of  the  Complaint  or 
(2)  the  S  OTP  Order  o00M^f^^T  of  Record||Order  that  was  the  subj  ect  of  the  S  OIT 
Referral  or  the  Enfc^^ient  Peti1life|,  as  the  case  i^ay  be,  and/or  (d)  as  a  penalty,  pay  (out  of  non- 
Cily  funds)  to  the^g"eh^|^^und  o:^^e  City  within  3f|^^|ys  from  the  date  of  imposition  an  amount 
not  less  than  five  hundrd^^pSOO^^^pre  than  fiy|:Miousand  dollars  ($5,000)  for  each  willful 
violation  orjiilurijo  coTd^f^^m't'^&§^^0^^m  Determination  or  Supervisor  of  Records 
Order.  Jj^di3lm^^^^ormm||^|tn  may  reBi%Respondent  who  willfully  violated  the  Sunshine 
Ordiiianfce  to  the  SaM^%ciscoB'^y.ct  Attorney  for  possible  criminal  action. 

C.  Commissionv^ls  that  a^|R.espondent  who  is  an  elected  official  or  a  department 
head  will^|^ violated  the  ^ashine  'brdinance,  the  Commission  may  find  official  misconduct  by 
such  Respoff^^^l,  and  proce^^  accordance  with  the  apphcable  provisions  of  Article  XV  of  the 
City  Charter,  r^t^,,^^ 


vnr.  MiscELLMiious  provisions 

A.  Once  a  Complaint  is  filed  with  the  Commission  or  an  Enforcement  Action  is  received 
by  the  Commission,  no  Commissioner  shall  engage  m  communicafions  of  any  kind  outside  of  a 
Commission  meeting  or  Hearing  Panel  hearhig  regardhig  the  merits  of  the  Complauit  or  the 
Enforcement  except  for  procedural  communications . 

B.  All  Complaints,  investigative  records  of  whatever  nature  or  description,  as  well  as  all 
records  relating  to  Enforcement  Actions,  in  whatever  form,  and  aU  information  contained 
therein,  including  any  work  product  (as  defined  in  Code  of  Civil  Procedure  §2018.030),  in  the 
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custody  of  the  Commission  and  its  staff,  mcluding  internal  notes  taken  by  the  Executive  Director 
or  any  staff  member,  constitute  public  information  and  are  fiilly  disclosable  non-exempt  public 
records,  except  and  solely  to,  the  extent  disclosure  thereof  is  specifically  prohibited  pursuant  to 
any  pro\ision  of  the  California  Public  Records  Act  or  of  any  other  State  law,  provided  that  the 
specific  statutory  authority  for  such  withholding  is  cited  in  writing  ia  accordance  with 
subdivision  (b)  of  Section  67.27  of  the  Sunshine  Ordinance. 

C.  The  Commission  and  individual  Commissioners  assigned  to  conduct  hearings  may 
administer  oaths  and  affirmations.  ^4%"^ 

D.  The  Executive  Director,  the  Complainant  or  any  Responde^j|aay  request  the  continuance 
of  the  date  of  a  scheduled  hearing  on  a  Complaint.  The  Respon^^t  o^ffle.  Complainant  in  an 
Enforcement  Action  may  request  the  continuance  of  the  date  d|^l  schedM||i?hearuig  on  the 
Enforcement  Action.  The  request  shall  be  submitted  to  th|.'j:^^ecutive  Direcrol-jand  copies 
provided  to  all  other  parties  no  later  than  14  days  befo  je^e  date  of  the  scheduietjhearing.  The 
Commission  Chair  or  the  Chair  of  the  Hearing  Panelf^s  the  cas§,_may  be,  shall  appf^^^e  qr.deny  a 
timely  request  v^ithin  seven  days  of  the  submissip6%f^^5.  reques^^d,  in  addition,  ^^Mave  the 
discretion  to  consider  and  rule  on  untimely  requests  for'^Jitinuas^^sv. 

E.  Every  hearing  on  a  Complaiat  and^Enforcement  ActiQ|t|^all  be  electronically  audio 
recorded  and  made  available  on  the  Corn^pEssira's  website  witm^^S  hours  after  the  hearing 

ends. 

F.  Ail  notices  and  other  cornmunicationf>|iereim|ei^^|^-9j.y^M6h  is  a  "notice")  to  be 
effective  shall  be  in  writigg^^^tice  shall  be  Mi^^t^  by  one||f-iiiore  of  the  following  means: 
(a)  personally,  includin^5dMw^|j|y  a  recogniz§|  national  overnight  courier  with  a  signed 
acknowledgement  o^^eceipt,  (bj'lf an  ailed,  by  prif^ty  first  class  certified  mail,  return  receipt . 
requested,  postagepre'lJEid,  or  (c)|3y  confirmed  fac|Lm|le,  electronic,  or  digital  means  other  than 
email  (any  of  whicli  shu'!  I  •Ke.Jci.-:nc'd    "writing"  fo^purposes  hereof),  in  each  case  as  follows: 

1^0^''  \  '  li-.c.f  .v>ir.;r.i:-      ,        :  die'-'Sbmmissioners,  or  the  Executive  Director  at  the 
x^ommissioriwlife.  ^-W^-^ 


To  a  Respom|.nt,  (a)  ^|:lie  Respondent  is  then  a  City  Official  or  other  City 
tM^^jQQ,  to  such  R^^ondent's  City  office  address,  if  any,  and  if  none,  to  the  address 
hstea^|i^iJth  the  Contibljler/  Payroll  as  such  Respondent's  current  address  or  (b)  if  the 
Respori4^"|jis  a  foriii^r  City  official  or  other  employee,  to  the  address  listed  for  such 
Respond^;^.the|;(iity's  retirement  system  or  (c)  if  the  Respondent  is  neither  a  current 
nor  former  (^l^Sfficial  or  other  City  employee,  to  such  Respondent's  last  Icnown 
residence  addr'^s  or  an  address  that  is  reasonably  believed  to  reach  the  Respondent. 

3 .  To  a  Complainant  in  a  Complaint,  to  the  address  given  in  the  Complaint  for 
receipt  of  notices  and  other  communications  relating  to  the  Complaint, 

4.  To  a  Complainant  in  an  Enforcement  Action,  to  the  address  given  m  the  original 
complaint  filed  with  the  Task  Force  or  in  the  Petition  filed  with  the  Supemsor  of 
Records,  as  the  case  may  be. 
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G,  At  the  time  a  Complaint  or  Enforcement  Action  is  filed  with  or  received  by  the  Executive 
Director,  the  address  for  receipt  of  notices  of  each  of  the  affected  parties  shall  be  confirmed  by 
the  Executive  Director.  Any  affected  party  to  any  Complaint  or  Enforcement  Action  may 
supplement  or  change  the  address  for  notice  by  giving  notice  conforming  to  the  above  to  the 
other  affected  pailies. 

H.  All  notices  shall  be  deemed  deUvered  on  the  business  day  received  or  on  the  business  day 
received  when  received  by  confirmed  facsimile.  Any  notice  received  after  5:00  P.M.  on  a 
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I  I-  PREAMBLE 


Pursuant  to  San  Francisco  Charter  section  1§  5.102,  the  San  Francisco  Ethics 
Commission  promulgates  these  Regulations  in  order  to  ensure  comphancc  v>dthcan-y  out 
the  purposes  and  provisions  of  the  San  Francisco  Sunshine  Ordinance,  S.F.  Admin.  Code.  ■ 
§§  67.1,  et  seq.  These  Regulations  shall  apply  only  to  complaints  alleging  willful 
violations  of  the  Sunshine  Ordinance  and  referrals  fromactions  for  enforcement  of  orders 
issued  by  the  Sunshine  Ordinance  Task  Forcer  and  the  Supervisoi  of  Records.  AH 
matters  involving  alleged  violations  of  conflict  of  interest,  camn^f^-fjinance,  lobbyist, 
campaign  consultant  or  other  ethics  laws  shall  be  handled  unde^e  Ethics  Commission's 
Regulations  for  Investigations  and  Enforcement  Proceedings^"%||>.;, 

Comment:  See  $111  (pases  3-4)  explaining  why  non-willful  complaints  are  not  subject 
to  the  Commission's  jurisdiction  and  the  inclusion  of  Supen'isor  of  Records  Orders. 

n.       DEFINITIONS  \ 

For  purposes  of  these  Regulations,  the  following  deS^ioasj-shall  "apply: 

A.  "Business  day"  means  any  dl^^her  than  a  Satur Ja^^|mday,  City  hohday,  or  a 
day  on  which  the  Commission  office  is-Mo^d  for  business.  y> 

B.  "City"  means  the  City  and  CountW)f  San^^^i||o. 

C.  "Commission;;>:^'^!^S;Jhe  Ethics  Commission.  ' 

■  \ 

D.  ''Comp,l,9i|;t?^nieans  a  '^Itten  document>:gIlcgmg  a  violation  of  the  Sunahme 
Ordinancc-jSled  wit^te  Coi^issionT  in  any  foim^f  media,  including  any  electronic 
format,  alleging  one  o^i3reR^I^'^^lati^^       the  Sunshine  Ordinance  by  an  elected 
official:flEj^'^^artment  h^l."?c):f  the  C^^^lliBunty  of  San  Francisco. 

Corhmetit:  Makes  clear  that  a  "Complaint"  can  he  on Iv  for  a  willful  violation.  See 

E.  '^^^Dmplamant"  nj^^ans,  as  applicable,  a  person  or  entity  that  files  a 
complaiB^&aiplaint  or  ^^^o  was  the  original  complainant  in  a  SOTF  Refen-al  or  an 
EnfoTcemen#l|ation.y# 

"^^^W^     .  ...     ....  .       .  .         .     ..  ,. 

Commefit:  Because  the  original  complainant  in  a  referral  is  the  rehlpdrW  in  interest, 
the  definition  has  been  broadened. 

F.  "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  ne?rt  business 
day. 

G.  "Deliver"  means  transmit  by  U.S.  moll  or  personal  delivery  to  a^erson  or  entit)'. 

Maflitttosli  HDiUaersdlemdFeideFfDwktepiSGH^bmittQl/Ettos^tAgs/Gf^smafrA^  O.deo 
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Thic  CommiGsion,  the  Executive  Dii-ootor,  the  Task  Force  or  q  Respondent  rcccivkig 
material  may  consent  to  any  other  means  of  delivery,  mcluding  delivery  by  e  mail  or  fax. 
In  any  proceeding,  the  CommlGGion  Chairperson,  designated  CommiGGioner  or  hearing 
officer  may  order  that  delivery  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

"Enforcement  Action"  means  a  SOTF  RefeiTal  or  Enforcement  Petition,  as  apphcable. 

Comment:  Usins  a  defined  term  id  distinguish  a  refen'M  enforcement  case  and  a 
^'Complaint"  nied  with  the  Commission.  See  SV,  vases  9-ll}j-  ^f^^% 

/a 

H.       '^Enforcement  Petition"  means  a  petition  filed  by  a  CoMpl^ant  pursuant  to 
Section  67.35  fd)  of  the  Sunshine  Ordinance  to  corDmence>^proce'giipg.  for  enforcement 
of  (1)  an  SOTF  Order  of  Determmationthat  is  not  the,sbibje%  of  a  S(M;fRefen-al  or  (2) 
a  Supervisor  of  Records  Order  that  has  not  been  coTs^Ke^miih  by  the  RetplsHdent  to 
whom  issued.  ''^^iffy. 
.,  ,  „.  .  /-"^ifefi,         \  ^^^^^ 

L        "Executive  Director"  means  the  Executive  Dire^^^the  Commission  or  the 
Executive  Dh-ector's  designee.  "^'^-Av 
^^^^^^^^^        'Ullwb.  ... 
Comment:  Giveh  the  resydnsibilities  involved  in  these  cases,  only  the  ED  should  be 
allowed  to  make  the  decisions  assigned  to^the:.ED.^^^^^^^  ^^  ^ 

JL  "Hearing  Panglfl^^^Sns  a  panel  of  f^^^ComrriissiQ^ers  assigned  to  conduct  a 

hearing  on  a  Comi^int.  '"^1^1.,  %.  ^         '  ■ 

.. .  _         n  ,     %  . ,.  .„.  ,  .„ ,  „.,„  

Comment:  Using  outside  Hearing  Officers  has  been  eliminaied  as  the  SOTF  believes 
ihe  nature  df  ihese  cases  req^u^^^   the  direct  involvement  bf  the'Commissioners  at 

"Order  of  B|||i^iinati6^^^aj^s  a  final  recommendation  issued  by  the  Task 
¥|||c.concci-mng  a  yi^^n  of  Mgfnshinc  Ordmancc. 

''OfM^^hmQans  either  ai'-'^TF  Order  of  Detenoination  or  a  Supervisor  of  Records  Order, 
as  appifible.  M 
(0 

"E,cfcfai;:.  mcap.ya  rofcroncc  for  enforcement  and/or  penalties  from  the  Task 
^^^^^     ,  after  the  Task  Force  has  issued  an  Order  of  Determinatiea 
finding  a  violatio^Y  the  Sunshine  Ordmancc.  "Respondent"  means  either  (1)  an  elected 
official  or  department  head  who  is  alleged  in  a  Complaint  to  have  wiUfully  \iolated  the 
Sunshine  Ordiaance  or  (2)  the  official,  department  head  or  other  person  who  has  failed  to 
comply  with  an  Order. 

Comment:  Another  clarification  of  the  difference  betipeen  the  Respondent  in  an 
enforcement  case  dnd  ont  who  is  subject  to  a  willf id  violation  claim. 
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M.      "Respondent"  meam  a  person  who  is  allegod  or  identified  in  a  complaint  to  ha¥e 
oommitted  a  violation  of  the  Sunshine  Ordinance.  "SOTF  Order  of  Determination"  means 
an  Order  issued  bv  the  Task  Force  to  a  Respondent  finding  a  violation  of  the  Sunshine 
Ordinance  and  requiring  the  Respondent  to  correct  the  \iolation. 

N.       "Stipulated  order"  means  an  order  regarding  a  complaint,  the  terms  of  which  have 
been  agreed  to  by  both  the  Executive  Director  and  the  Pv.espondent."SOTF  Referral" 
means  a  referral  from  the  Task  Force  to  the  Commission,  for  the  enforcement  of  an  SOTF 
Order  of  Determinafion  that  has  not  been  complied  v^ith  bv  the  Rea^f  Silent  to  'w^hom 
issued. 

0.  "Sunshine  Ordinance"  means  San  Francisco  Adminlf^ative'"^'|.e  section  1 , 
et  seq..  as  amended  from  time  to  time,  or  any  ordinanc^epl^cing  it.  ^ 

P.       "Supervisor  of  Records  Order"  means  an  cdlbr  issued  by  the  Super^lj-^f 
Records  to  a  Respondent  pursuant  to  Section  6i^l;i;.(d)  of  thd'^gunshine  OrdinaS^^I;to# 

Comment:  See  footnote  S.  yase  3  of  ihe  MemorandmtUr,.^^^'     ^"^  * 

Q_,  "Task  Force"  means  the  Sunshing  Ordinance  Task"5^&r|e,  established  by  San 

Francisco  Administrative  Code  seotidi|=igj^J^.>.^  ^I^t'- 

Q:  Willful  violation"  means  a  -violatlpn  whc^<i:^'^.(fiyiduQl-ijitcntionaIly  violated 

the  Sunshine  Ordinance  and  acted  or  faileq;'to  j].!;;^^im%o^9"wlcdge  that  such  act  or 
failure  to  act  was  a  p(>tatt^ji'r.jaf  the  Simshiiiii^pminance.  '^J?^ 

m.     C0IS1PL#NTS  .\L6lfclNG  ^n[OL.triONS  OF  THE  SUNSHINE 
Or;^]  -X AN<^r.c5f fp.L AINf ^/S OIF  REFEliMLS/ENEQRCEMENT 

A.y^y  /Vny  pcrs.o.n,  ;  .  J       :  '  -  'ii::i::tji-ion  staff,  or  entity  may  file  a  complaintComplaint 
_,j^^the  ConmiissToh  i  •;,      I  i.-'vi^^orc^^  alleging  .  Each  Complaint  shall  be  administered 
^majegordance  witli  Sci  iiuL  \  \  orilie"'le  Rcgidations.  Upon  receipt  of  a  violation  of  tho 
Sunwiie  Ordinance.  WjfenComjIiaint  the  Executive  Director  recoivesshall  immediately 
notify^Moi-forward  a  cor^aint  that  the  Task  Force  has  not  yet  considered  or  that  is  still 
pending  af^ljij^ask  Forcj;'' the  Executive  Director  may  handle  the  complaint 
pursuontcopfe^fereof  tgpection  IV  of  these  Regulations  or  may,  in  his  or  her  discretion, 


rthe  District  Attorney  and  the  California 

Attorney  Genera!. 

Comment:  This  paragraph  A  and  the  next  parn^^rajyh  B  establisli  tlic  /wo  separate 
paths  that  arc  followed  depcndiiiL;  on  h'/ierlier  there  is  a  "(\>inplainl"  filed  for  a  M'iUfid 
violation  (^A)  or  an  "enforcement  "  referral  (MB)  See  <^V  (pases,  9-11}^ 

I  B.       When  the  Executive  Director  receives  a  rofciral  from  tho  Task  Force,  SOTF 
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Referral  or  an  Epforcement  Petitioru  the  Executive  Director  shall  immediately  fl) 
schedule  a  hearing  on  it  at  the  next  regular  meeting  of  the  Commission,  provided  that:  1 ) 
the  Executive  Dii-octor  isaue  a  VvTitten  notice  to  eafeh-be  held  more  than  21  days  after 
receipt  thereof  and  (2)  give  notice  to  the  Respondent  and  the  original  Complainant  fas  the 
real  party  in.  interest)  and,  in  the  case  of  a  SOTF  Refei-ral,  the  Task  Force,  of  the  date, 
time  and  location  of  the  hearing,  at  least  15  days  in  advance  of  the  heai'ing  date.  Tho  . 
Executive  Dnector  shall  also  pro\ade  a  courtesy  notice  to  the  Task  Force.  Such  heai-ings 
shall  othervv'ise  be  govomed  by  the  provisions  of  Section  V  of  these  Regulationo..  Section 
V  of  these  Regulations  shall  otherwise  govern  the  SOTF  Referral  an€^^Eliforcement 
Petition,  to  the  extent  applicable.  /Mt 

.  .  ,  

See  prior  cofnmenL  In  addition ^  this  yamsrayh  reindves  the  ED  as  a  part\>,  limiting  his 
or  Iter  role  io  thai  of  dit  administrator.  %. 


C.       If  the  Taalc  Force'  or  a  Complainant  noti£iQ.:^e  District  Attorney  i 
Attorney  General  of  a  violation  or  alleged  viojj]^|.^.of  the  S^shine  Ordinanoe^^e^^ 
Executive  Director  shall  not  talce  action  on  tlie  rej'^^^-.or  cor^loint  regarding  thjit^" 
violation  or  alleged  \iolation  until  at  least  ^  0  days  aRMfeg^btificntion  daterNo"^ 
enforcement  action  shall  be  taken  on  a  SOTF  Referral  6j$gl|:^Enforcement  Petition  nor  any 
action  taken  by  the  Commission  wi^ss^ect  to  a  Complai^^^less  at  least  40  days  have 
elapsed  after  the  date  the  District  Att^^|md  the'  Califoima'^^^rpey  General  shah  have 
been  notified  by  the  Ta^k  Force  of  the  ^.inj^i^fecomplaint  relffiiS'g  in  the  SOTF 
Refen-al  or  by  the  Executive  Dkector,  in^jgie  cas^^p^S-QmplaintMr  Enforcement  Petition, 
as  the  case  may  be.  '%    .^S^  '^'^^iM^^ 


Comment:  Reyhrasine  of  the  liards^raph  Staff  mcliidedio  satisfy  the  4  O-day  threshold 
in  Section  67.35(d),  as  explained  in  Staff  s  Merhofhridum,  yase  4,  re  this  Section  lU.  C. 

IV.     COMPLAIW']jgB{VBS«@^;IIO.NS!.REPORT  AND  RECOMMENDATION 

Cornrhent:  Tliis  Seciion  TV  deals  s^^^  Comyldints  for  willful  vwlations. 

M         "^fBs  .      .  ■  .  . 

'^L?;^!^,  Factual  Invcs^^^tion.  TM-Executive  Dhector's  investigation  may  include,  but 
shaH^||be  hmitod  to,^^mterview  of  the  Pvcspondcnt(s)  and  any  Vvitnesscs,  and  the 
re\de-W''G^-dQcumentary^  an^  other  evidence.  The  The  Executive  Director  shall  thoroughly 
uivestigai[:^iiiach  ComplaM:.  The  iavestigation  fa)  shall  be  completed  within  30  days  after 
the  Complainlis^filed.ill'  shall  include  interviews  of  the  Complaiaant  and  the 
Respondent  anH^feei^fw  of  all  documentary  and  other  evidence  submitted  by  the 
Complainant  and'^^spondent,  or  by  other  persons  on  their  respective  behalves,  in  support 
of  or  in  opposition  to  the  allegations  in  the  Complaint  and  fc)  may  include  interviews  of 
any  other  persons  and  the  review  of  any  other  documentary  and  other  evidence  deemed 
relevant.  All  interviews  shall  be  audio  recorded  and  maintained  as  part  of  the  ■ 
investigative  files. 

-Comment:  This  section  has  beeri reworked  to  emphasize  the  need  for  prompt 

corny  letion  of  the  investigation,  its  completeness  and  ensure  the  information  obtained 
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is  availabU'  to  ilw  parries  and  the  public. 


vestigation  shall  be  conducted  in  a  confidentiQl  j 


Charter,  Appendix  C,  scotion  C3.699  13. 


,  pursuant  to  San  Fra 


Report  of  Investigation. 

After  the 


■It  i\fter  the  Executive  Director  hasinvestigation  of  the  Complaint  is  completed-^ 

or  her  investigation,  the  Executive  Director  shall  prepare  a  witton.dm#i;ej)ort 
summarizing  his  or  her  with  proposed  factual  nnd  Iftgnl  finding^^'he  draft  report  shall 
contain  a  summary  of  the  legal  pro\isiorLs  cited  by  the  com|il^t:|^^  the  evidence 


gathered  through  the  Ethics  Con 


istigation,  ]^f0i^mg'^^^^QxcVi\p^Liory  and 


mitigating  information.  In  investigation,  (b)  the  provisiens''i3i  the  SuuStike  Ordinance 
relevant  to  the  report.  Complaint  and  the  Executive ^^recf Qi^  raay  presenf^^ements 
including  hearsay,  declarations  of  ijT^^n.^tigntnrQ  r>r-#jnpr';  r-''-^---  -^^ — ^.u:.J^^-^^ 


3  relating  to  the  statci^ 


witnesses,  or  the  examination  of  any  other  evi4:§i[j:c^  The  repgrt  shall  not  exce^^',Q^#-^ 
pages  excluding  attachments.  "^^Cljk     yM^%  W 

proposed  findings  and  Cc)  the  Executive  Director's  recoS^^dation,  which  shall  be 
comprised  of  one  of  the  following:  (1)  a  finding  l31^|spondent  willfullv 

violated  the  Sunshine  Ordinance  witl^^^lfo^gsed  order  and  afl^^pposed  penalties;  b(2) 
a  finding  that  Respondent  willfullv  vioT|teH^g;;|;^hine  Ordin^^^d  a  proposed 
settlement  fin  the  form  of  a  stipulation,  d|cisioh''£m^fe.tbe  Complainant  and  order; ' 
Respondent)  satisfactory  to  the  Executive%irect6f  or^^ijl^ESHing  of  no  \iolation  of  that 
the  Respondent  has  n^i^^fellv  violated  tnfeg^shine  Ordinance  and  dismissal.  Thea 
recommendation  jMUheC^ml^laint  be  dismilsed.  ^ 

Comment:  While  some  members  of  Staff  may  be  lawyers,  the  SOTF  believes  ihat  the 


staff's  invesdiuition  and  factual  findins's  should  be  the  extent  of  their  report  to  the 
Com^nissiotL  If  an  attorney's  explanation  of  applicable  law  is  needed,  the  DCA 
assigned  to  the  Commission  can  provide  it,  much  as  the  DCA  assigned  to  the  SOTF 


does  with  respect  to  each  complaint  filed  with  it.  Since  the  report  will  be  short  or  Ions 
'^depending  on  the  extent  and  complexity  of  the  i?ivestisation,  a  page  lif?iit  seems 
inappropriate.  J"' 

C.       filiiraft  report  ^lill  be  delivered  to  the  Commission. 

ft; — Flad^^of  ViolatioaComplainant  and  the  Respondent,  each  of  whom, 
witmn'^O  days  after  receipt  of  Sunshine  Ordinance  and  Penalties.  If  the 
rep6rt  recommends  a  finding  of  violation  and  penalties,  the  Executive 

Rogulationa.. 

hereafter,  any  two  •or-mer e-Coi 
WQ?-VVEST:?PASl\4g3Q??029,l  -Ji 


may  came  the  draft  report  may  submit  comments  and  proposed  changes  to  the  draft 
report  to  the  matter  to  be  calendared  for  consideration  by  the  full  CommisGion  in  epes 
seasion  at  the  ne?ct  Commission  meeting  held  no  sooner  than  ten  days  after  the  date  the 
Executive  Diicctor  informs  the  Commission  of  the  proposed  stipulation,  decision  and 
order,  Dui'ing  the  meeting  at  which  the  Commission  considers  the  proposed  stipulation. 
Commissioners  may  ask  staff  questions  and  shall  take  one  of  the  following  actions,  each 
of  which  requires  the  vote  of  three  Commissioners:  1)  accept  the  proposed  stipulation;  2) 
reject  the  proposed  stipulation  and  instruct  staff  to  seek  a  different  setti.ement  amount;  or 
3)  reject  the  proposed  stipulation  and  instruct  staff  to  schedule  a  hg^M|^p.ur5uant  to 
Section  IV.C.  of  these  Regulations  .Executive  Dnector  and  to  the-^o.tiier.  Within  1 0  days 
after  receipt  of  any  such  comments  and  proposed  changes,  tfae^^^lutiye  Director  shall 


meet  and  confer  with  the  submitting  party  regarding' them^^llowinjjsUph  meetings  the 


Executive  Director  may  revise  and  shall  complete  the  r.eport-^knd  subrS^a%to  the 


Commission,  the  Complainant  and  the  Respondent.  ^^t^'^Sbmplainant  aiidl^^pondent 


may  each  submit  to  the  Commission  written  excegiibns  to  the  report  at  leasMpdays 


before  the  meeting  at  which  the  report  is  sche^il%to  be  heasd-  Copies  of  sucli^|;%>  _ 
exceptions  shall  also  be  sent  to  the  Executive''15ir'§^^jF.,and  th^^er  party.  y 


Comment:  Tlie  chansss  to  t^^^  intended  to  sive  the  parties  an 


opportunity  to  review  the  draft  report  for  errors  and  convince  the  ED  to  modify  it 


before  it  soes  to  the  Commissioners.  f:f^^r^.^ 


D .       If  the  Executive  Director' s  reporej-ecornmpi^-jaiindingji  willful  violationCsl 


and  proposes  any  order  and/or  the  imposition  oJanv  pefm^it^the  Executive  Director 


shall  schedule  a  hearitfp^^fae  full  Commi'^^at  its  nexi^f  gular  meeting  to  be  held 


sooner  than  20  day^fter  t 


ngn  thGf^g^pii^^;  3)  H'^^c  R^^tf^pign  the  stipulation;  and  ^)  info  rm  the 
C^^famanf  of^^^ding^^^         and  stipulated  order.- 

^Conifneht:  Th  is  parasrdph  :ensures  th  at  th  ere  will  be  a  hear  ins  whenever  the  ED 
'recotkmends  a  finding  ofwillfui  violation  and  penalties.  The  Respondent  is  entitled  to 
a  hearing,  as  the  consequences  are  potentially  too  severe  not  to  have  the  Commission 
itself  make  the  fin  al  decision. 

^  w 

E.       If  die  ^i.iu.ti^' Director's  report  recommends  a  finding  of  wiUfol  violation(s) 
and  approval  of  a^oposed  settlement  in  die  form  of  a  stipulation  signed  by  the 
Complainant  and'the  Respondent  the  Executive  Director  shall  schedule  a  hearing  by  the 
full  Conmiission  at  its  next  regular  meeting  to  be  held  no  sooner  than  20  days  after  the 
date  the  Commission  receives  the  report.  Following  the  hearing,  the  Commission,  by  the 
vote  of  at  least  three  Commissioners,  shall  either:  fa)  approve  the  proposed  settiement 
and  enter  any  orders  and/or  impose  any  penalties  consistent  with  it;  fb)  reject  the 
proposed  settiement  and  insti'uct  the  Executive  Director  to  seek  a  different  settlement;  or 
(c)  reject  the  proposed  settlement  and  instruct  the  Executive  Dhector  to  schedule  a 
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hearing  in  by  the  ful]  Commission  at  its  next  regulai-  meetmg.  If  the  Comxnission 
approves  the  settlement,  the  stipulation  shall  be  and  become  fiiUy  enforceable  and  the 
order(s)  and  penalties  provided  for  therein  shall  be  deemed  orders  issued  and  penalties 
imposed  by  the  Commission,  effective  the  date  of  such  approval  v>dththe  same  force  and 
effect  as  an  order  issued  or  penalty  imposed  by  the  Commission. 

Comment:  This  paragraph  aenerallY  follows  the  Staff's,  with  some  further  specifics 
resardi/i<^  ihc  licarini^  since  the  fact  of  a  "■willful  violation"  by  an  Official  or 
department  licad  requires  the  Commission 's  attention,  ahhouoh  a  complaint  may  be 
satisfied.  .-M' 

br— Fmdmg  of  No  Violation  of  SunsMnc  Ordm.ii!Dcc  anAgj^jsjnissair-^If  the 

Executive  Director's  report  recommends  a-fincling  of  no'\apjtation  and  that 
the  Respondent  has  not  willfully  violated'^e'-Smshine  Ordmiase  and 
dismissal  of  the  Complaint  the  Executive  Director  shall  se-inil^^jfee 
CommisGion.  Thereafter,  any  t^^Q.^-'toore  Cor^misGioncrs  may  c6!iig'^.Jhe 
matter  to  be  calendared  for  conGiderh^jijti:..sched]l^^^^  by  the 

Commission  in  open  session  at  theits  nei^||S|g^iSiis sfer^         meeting  to  be 
held  no  sooner  than  tea20  days  after  the  d§^!^^e  Executive  Director 
informsCommission  re'e!ei'y..es  the  Commissidh^j^^eport.  Following  the ' 
diGmisGal  recorrimGndati(^|p.uiinghearing  on  th^^ee^g  at  whichreport 
the  Commission  zonz-'A&i^^^i^^^^^^  recommef^'^dn,  Commissioners 
may  ask  staff  questions  and^by  the  ^t^iSte  vote,  sh^  talce  one  ofeither:  fa) 
enter  an  order  of  dismissing  %e  i^(^Ym%-^^^j0l       of  v/hich  requires 
the  vot^^^-g^_^€ommis3ion^^j''l)  accept  t|ig''diGmisGal  rccommendatieaj 
SComplaint;  ?W^tsject  the  dismissal  recommendation  and  instruct  the 
E^gjailti-ve  Direc'lorlto  seek  a  settlernent;  or  fc)  reject  the  dismissal 
recorri:^%idation%|i.d  instruct  staff tQ^seek  a  settlement;  or  3)  reject  the 
AXr.^\^r.^^4'X'>.r,^-^1i:^is;A^.r.^       ^-"^^'^^3^-s^^tbe  Executive  Director  to 
1  rV.C.  of  these  Regulations. 


A  Cdi^t^Gioncf'''^|i^UQfft  to  calendaron  the  matter  for 


considen 


gfj^bnCompl^antby  the  full  Commission  must  be  received  by  the 


Exeoutive^^jMeeter^^-fewcr  than  five  days  prior  to  the  date  of  the  meeting, 
""^  "^^-^  GO  that  the  ^^cutive  Director  may  comply  with  the  apphcable  notice  and 
'''^<|ji.kgenda  req^^cmcnts. 


ti'regular  meeting.  If  two  or  more  members  of  the  CommisGioB-de 
ae^^ACSt  the  matter  to  be  calondai-ed^a  hearing  is  scheduled  the  Executive 
Director  shall  talce  no  further  action  except  that  he  or  she  shall  inform  the 
•  notify  the  Respondent  and  Complaiaant  and  the  Responderit  of  the  finding 
of  no  violation  and  dismissajr 

Comment:  This  paragraph  ensures  that  there  will  bi a  hedHns  Whenever  the  ED 


recommends  a  findinij  of  no  willful  violation.  The  complainant  is  entitled  to  a  day  in 


court  and  the  maintaining'  of  a  level  phiyini^  field  is  too  important  not  to  have  the 
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CdTfimissiofi  itself  make  the  final  decision. 


G-.  Dclivciy  of  Report  and  Notice  of  Hearing.  If  a  heaiing  is  scheduled  pursuant  to 

section  IV.B.,  the  Executive  Director  shall  deliver  to  each  Respondent  and  the 
Complainant  a  copy  of  the  report  summarizing  the  Ethics  Commission's  investigation, 
v»ith  written  notice  of  the  date,  time  and  location  of  the  heaimg,  at  least  4§-28  days  in 
advance  of  the  hearing  date.  The  notice  shall  inform  each  Pvespondej^t^that  he  or  she  has 
tho  right  to  be  present  and  represented  by  counsel  at  the  hoaring.  ^0^"%^ 

i  ..  ...     .....     .   .    .  '   

Comment:  As  noted  in  the  Memo  ran  dum,  under  the  Sunshine  Ordinance,  the  City 
Attorney  may  be  disqualified  from  reyresentins  the  respondent  "^M^^ 

   .  jihS 

G.       At  any  time  after  the  Coniimssion  receives. afEomplaint,  the  ExeciItiy-eDhector 
may  enter  into  negotiations  with  Respondent  aiid>|^e  Complainant  for  the  pitf|>:0ise  of 
setthng  the  allegations  in  a  Complaint,  the  tes^^^which,  irl|luding  a  propose(l'-!::;;j^=^ 


Commission  order  and/or  penalties,  would  be  incdf|'^^ated  injo^-stipulation. 


 Response  to  the  Report.  ^|:|^''" 


1.  If  a  hearing  is  scheduled,  eacjE^^|G^ondent  may  subf^ft^writtcn  response  to  the 
report.  The  response  may  contain  legi^l^^^ts,  a  summar}''^^^^ej^.dsnoG,  and  any . 


.tigating  hiformation.  The  response  sH^.  n^'t'?i^^|j|^10  pages  Jf^luding 


attacbmonts.Any  stipulation,  shall  exphcilly  state-;lnawl^.;-.u 

If  any  R-Csp^^^^^feiits  a  respon^hc  or  she  mtfst  dcHvcr  the  response  no  latoi 


than  20  days  pn.^^p  the  dat'e^|"flic  hearing,  ^o  Pvespondont  must  dehver  eight  copies 
of  the  rcsponGd^'to-!^;.Executi-^Director.  The'^^^c^utive  Dnector  must  then  immediately 


3p^fl||.^If  the  Exocutjjpl 
Directof'§E^t  dehver  th(p|)buttal  to  the  Commission  and  each 
Respondeni|j^ned  in  d;^-leport  no  later  than  seven  days  prior  to  the  date 


of  the  hearui^;^j|^e  rgl^ultal  shall  not  exceed  five  pages  excluding 
attachmen  "'^0^ 


(a)  Th^'Respondent  knowingly  and  voluntarily  waives  any  and  ah  procedural 


rights  under  law  and  these  Regulations; 

(h)      ■     The  Respondent  understands  and  aclcnowledges  that  neither  the  settlement 
nor  any  terms  in  the  stipulation  are  binding  on  any  other  agency  or  body,  and  does 
not  preclude  the  Commission  or  its  staff  from  referring  the  matter  to,  cooperating 
with,  or  assisting  any  other  agency  or  body  with  regard  to  the  inatter,  or  any  other 
matter  related  to  it;  and 
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(c)  In  the  event  the  Commission  does  not  approve  the  proposed  settlement 

and,  accordinedv.  a  hearing  before  the  Commission  or  a  Hearing  Panel  on  the 
Complaint  becomes  necessary,  no  Commissioner  shall  be  disqualified  because  of 
prior  consideration  of  the  stipulation. 

2.        The  stipulation  shall  set  forth  the  pertinent  facts  and  may  include  an  agreement  by 
Respondent  as  to  any  order  issued  or  penalty  imposed  that  an'Slihrng  b-y.ihe  Commission 
for  a  willful  violation  of  the  Sunshine  Ordinance. 

H.       All  witten  submissions  to  the  Commission  or  any  He^^^yLanel  shall  be  on  one 
side  of  letter  size  pages  with  mai-gins  of  at  least  one  inch  ajj^e  lefif^japht  top  and  bottom 
of  the  page,  double-spaced  in  no  smaller  than  12  point  fepe?-t£ach  pag^kd  any 
attachments  shall  be  consecutively  numbered.        ^<f^^'^'''->  ^ 

-  -  .  "^^.^  ,  , 

Comjnent:  These  "stipulation"  provisions  were  mew.!   '  ■''/,''  part  of  Section  Vancf 
eenerallv  folhw  the  Staff's  Draft.  "%r  ^ 

V.       HEARINGS:  GENERAL  ''^i^^ 

A.       General  Rules  and  Proccdur^Vl^';^^;^ 


^-  Pubho  Hearing 


Tho  hcQiing  shall  be..p^pe'fl.^|t^c  pubhc.All 'askings  on  CdMplaints  and  Enforcement 
Actions  shall  be  pyfMic  he^ili^.  The  Connffcijsion  mayshaU  hold  the  hearing,  or  the 

'"^'"^'^'jie  hearih'fels  on  a  Compliint,  in  which  case,  it  may  assign  one  of  its 


members  or  a  hGofm^ffi-ceraMearing  Panel  to'^|pd  the  hearing  and  submit  a  report  and 


^;yjj.-..L^ie^v^uj^^        hoMs  the  hearing,  tlie 


'^^'^"'^"fficor  as  the  presiding  of&cer  at  the  hearing, 


parties  have  the  right  to  appear  and  spealc  on  his 


.  i  hcrwise  provided  herein,  whenever  the  Commission  assigns  a 

  iL.u  a  i.  :cjmplaint,  the  assigned  Hearing  Panel  shall  have  the  same 

authority,  sul^Si^tto  tha^'ame  restrictions,  as  the  Commission. 

Original  'p^ 

C.       A  Hearing  Panel  shall  subniit  its  report  to  the  Commission,  no  later  than  30  days 
after  the  date  the  Complaint  hearing  is  concluded.  The  report  shall  include  proposed 
findings  of  fact  proposed  conclusions  of  law  and  any  proposed  orders  or  penalties.  Upon 
receipt  of  the  report,  the  Executive  Director  shall  (a)  deliver  copies  to  the  Complainant 
(and  each  Respondent  and  fb)  schedule  a  hearing  on  the  report  at  the  next  regular 
Commi^sion.meeting  to  be  held  which  is  more  than  1 5  days  after  the  date  the  report  is 
received  by  the  Commission. 
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ir        D.       At  hearings  on  EnForcement  Actions,  the  Complainant  fas  the  real  party  in 
interest)^  and  Respondent(s')  shall  have  the  right  to  appear  and  speak  on  his  or  her  own 
behalf.  In  addition,  other  individuals  may  testify  in  support  of  either  of  them.  At  the 
conclusion  of  the  testimony,  public  comment  shall  be  had  in  accordance  with  the 
Commission  pohcy. 

E.       At  hearings  on  Complaiuts,  the  Executive  Director,  the  Compl-ainant  and  the 
Respondent(s)7 

tcctmon;-  shaD  be 

For  complaints  alleghig  a  violation  of  the  Sunshine  Ordinqg|e,  thc'fiii^wmg  paities  each 
have  the  right  to  appeal"  and  speak  on  his  or  her  own  behglA^In  addit/gt^^Mher 
individuals  may  testify  in  support  of  either  the  Comp^!^iit.or  Respondelit||il.  At  the 
conclusion  of  the  testimony,  pubhc  comment  shalilje  had  with  a  maximum'^^ye 


minutes  per  speaker  and  otherwise  ia  accordangl^th  the  Commission  pohcy'!'^s<y.^^>;/' 

ms,,  'til--' 


.  .  ,,  .  

Comment: '  The  fof-sdiris  paragraphs  open  up  the  hearins  to  the  public  and  the  yarties 


so  that  the  concept  of  an  open  and  full  hearing,  (is  is  the  practice  of  theSOTF,  is 


emulated.  The  restrictions  on  speakers;  including  the  public  is  not  consistent  with  that 


concepi;  -^^WP^^y- 
Executive  Director;  and 


ir  F.  For  the  puiposes  of  these  ]ffegnklibns?i^Keaiyt  concludes  on  the  last  , 
.date  on  which  the  Co^^^im  or  the  Hearm^P"anel  hear^M;gument  or  testimony  in  the 


proceeding  and  closes  the  nea^hg. 


^,a:^{<;^Rc.pomit(c).  \^ 

m.  'tg^l^^Io  otheEmve  testimony  slmll'he  permitted.- 

■  ^^^"^^^ 

G.       At  or  pifoxama  hearlngibn  an  Enforcement  Action,  no  evidence  presented,  heard 


^fifleonsidered  in  co^teJion  y^W@.0  its- hearings  on  the  original  complaiut  or  subsequent 
.^^l^edings  before  l3jSask  For^pior  to  the  S OTF  Referral  or  (2 .  Standard  c 


ifehe  petition  to  t]^ipnipervi-sfir  of  Records  giving  rise  to  its  Order,  as  the  case  may 
be,  shICjil&.admissible  c^lonsidered  by  the  Commission,  all  of  which  Orders  shall  be 


deemed  m|-Baand  conclusive  for  all  purposes  hereunder.  The  Commission's  sole 


determinatio'mMhall  berime  nature  and  scope  of  the  penalties  or  other  enforcement 


actions  against  m@B;^spondent(s). 


\Gomrnent:  This  ne\v  section  reflects  the  principle  that  afi  "enforcement"  hearifts 


cannot  be  used  to  retry  the  underlyins  facts  that  lead  to  the  Enforcement  Order  that 


has  not  been  complied  with.  Staff's  proposal  to  simply  shift  the  burden  of  proof  -  see, 


pdrasrraph  3  below  —  reopens  the  entire  process  when  the  complaint  was  one  for  a 


non-will ful  violation:  It  is  because  of  the  respondent's  inaction,  after  several  hearings 


beforeJhe  SOTF,  ih at  ih e  case  is  beins  heard  by  the  Commission. 
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The  Commission  may  determine  that  a  R.espondent  has  committed  a  \dolatioD  of  the 
Sunshine  Ordinance  only  if  a  person  of  ordinaiy  caution  and  prudence  would  concl^ader 
based  on  a  preponderance  of  tlie  evidence,  that  the  Respondent  has  conunittcd-the 

Comment:  lliis  provision  was  eliminated,  as  the  SOTF  believes  the  Commissioners 
can  determine  for  themselves  what  level  of  proof  or  standard  is  suitable. 

H;       No  formal  rules  of  evidence  shall  apply  to  testimony  given  at  ahearinR  or  to 
documents  or  records  submitted  as  exhibits,  but  the  Conunission  oiv^'Hearing  Panel  may 


require  that  all  testimony  talcen  in  a  hearing  be  given  under  oath.-^d  any  exhibits 


presented  properly  authenticated.  "When  heaiing  a  Complaint-:'^fe<i^QinmLssion 


or  a 


Hearing  Panel  may  examine  in  camera  any  public  record  that  a  Re'S|)i^i!ident  asserts  is 


wholly  exempt  from  disclosure  under  a  specifically  id&ntifi'^  exeniptiMWailable  under 


the  Smishine  Ordinance.  x<''''"""^<i. 

~~  •   £ 

Comment:  The  provision  to  apply  th e  Administrative  Procedure  Act  to  hearings  has 


been  dropped.  (See  paragraph  4  below.)  Since  complainants  are  not  expected  to  know 


those  rules  and  the  evidence  is  generally  simple  and  not  controverted,  gr\'ins  the 


Commission  the  right  to  decide  how  much  of  it  should  meet  some  evidentiary  standard 


seemed  sufficient.  %%!:..^  ''^f%. 

Burden  of  Proofl.       A  Respondent^ni|-^ils  to  appear '^tl^earing  on  a 


Complaint  shall  be  deemed  to  have  willMly  vioWfl|h.e...SunshiHl  Ordinance  as  alleged 


in  such  Complaint. 


.  .   .      »^  W  .  .  W 

Comment:  This  provision  was  moved  from  Section  VI,A.7  below. 


If  the  matter  is 


Tos^^'p^.prce  i^h^al,  the  PvespoOpnt  will  bear  the 
burden  of  proof  to  GhS''-^j^j^1;.;Mi^|Sh9.:xM  the  Sunshinp 


OrdiD5g.gg^g^gti  casS^j^Rci^^^^  rcfiito  or  rebut 


id;0nce  to  sKo^^t  he  or'l^^did  not  violate  the  Sunshine  Ordinance. 


DETEmjmmrioN  wwmLYUL  violations. 


'orce  tfeferral,  the  Executive  Director  bears  the  bm'den  of  proof 


and  mtf||^et  the  stand^  set  forth  in  Section  V,A.2.  of  these  P^.egulations  in  order  for 


the  Comi^^ion  to  find0S.t  the  Respondent  has  committed  a  violation  of  the  Sunshine 
OrriinnrK 


the  Simshine  OrdMahce  the  Commission  shall  apply  the  California  Penal  Code  definition 


of  "wiUfiiUy"  cufrently  California  Penal  Code  section  7. 


Comment:  See  Memofdndum, 


■  Rules  of  Evidcnoo 


AyrOvi^gBbee-adjmsgible  in  on  Qdminiafa-ative  proceeding  govemed  by  the  Cahfomia 
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AdmiiiistiutivG  Procedure  Act  sball  be  admissible  in  the  hearing.  The  Executive  Direotor 
or  the  original  Complainant  (for  Task  Force  referrals)  and  each  Ps-espondent  and  shall 
have  the  right  to  introduce  e;diibits  and  to  rebut  any  evidence  presented, 

Comment:  See  Comment  to  Section  V.H.  above. 


E?d]ibits 


Wh&iQ  the  Executive  Director  or  the  original  Complainant  (for  Ta3.|<:;tP"Drc^  referrals)  and 
the  PvBspondent  stipulate  to  the  admissibihty  of  an  exhibit,  thev^all  so  advise  the 
Commission  in  advance  of  the  hearing.  For  all  other  exhibi^^itli^vthc  ExccutiA^e 


Director 


and  each  Pvespondent  shall  be  allowed  oral  argument.  Tl^^pmmission,  assigned 
ComTnissioner,  or  hearing  officer  slil|^|[eteTTnino  the  appr'^|£^|o  length  for  the 


ai-guments. 


Comment:  The  rides  for  the  conduct  of  the  hedrins  can  be  adopted  ad  hoc  by  the 


Commission  br  in  its  By-laws,  rather  than  beins spelled  out  in  detail  in  the 
kes^ulations,  based  on  its  experience  hear  ins  these  cases.P' 


If  the  Coi 


id0L5  the  The  Commission  shall  determine,  no  later  than  30  days 
after  (a")  theHi^.;a  hearing,  the'  Commission  shall  determine,  no  later  than  45  days  after 


lifted  a  violation 


the  date  the.hearigig'j|^£oncluded,  whether  the  Pvespondent  has 
the  Sunshine  Qrdiffimce.  If  fbc  Commission  assigns  one  of  its  members  or  an  outside 
hearing  officer  to'' conduct  the.hoaring,  the  assigned  member  or  hearing  officer  shall 


submit  a  report  and  recommendation  to  the  Con 


3  later  than  30  days  after  the 
date  the  hearing  on  a  Complaint  conducted  by  it  is  concluded,  as  described  in  section 
VI.E  of  these  PvCgulations.  Thereafter,  the  Commission  shall  determine,  no  later  than  1 


days  after  or  (b)  the  date  it  receives  the  date-report  and  recommendation  of  the  report  and 
recommendation  is  dehveredHearing  Panel  that  conducted  a  healing  on  a  Complaint, 
whether  the  Respond ent(s}  has  committed  a  willful  violation  of  the  Sunshine  Ordinance.. 


Macintosh  HD:UsersJIom6Folder:DGslrtop:SOTF  Submittal/EthroD  Regs/Gr 
W02-WEST:SDAS1\403055029.1  il2z 


WorlcFDe:Rcgs.SuashinG.ComplaintsA'jgTiDL:7.2010.doc 
45 


C,  The  votes  vote  of  at  least  three  Commissioners  areshall  be  required  to  find  that  a 

Respondent  has  oommittcd  a  violation  ofuillfullv  violated  the  Sunshine  Ordinance. 
ThfiA  finding  of  a  willfoi  violation  of  the  Sunshine  Ordinance  shall  be  supported  by 
findings  of  fact  and  conclusions  of  law  and  shaU  be  based  on.  Prior  to  taking  the  entire 
record  of  the  proceedings.  Each  vote,  a  Commissioner  who  participates  in  did  not  attend 
the  hearing  held  by  the  deoision  shall  ceitify  OHCommission  or  by  the  record  Hearing 
Panel  shall  certify  that  he  or  she  personally  heard  the  testimony  (cithc|.,in  person  or  by 
hstening  to  a  tape  or  recording  of  the  proceeding)  and  reviewed  th6:^i^Gincc,  or 
otherviise  reviewed  the  entire  record  of  the  proceedingST,  includi^ an  audio  recording  of 
the  hearing.  .^?r^'^P&=. 

G-.  Admimstrativc  Orders  and  Penalties;  Warnnag  Etttcrs.  ^■^^^o 

Vn.    ADMINISTRATrVE  ORDERS  AND  PEN^TiES"  "^^.^ 

^A.     The  vetesmajority  vote  of  at  least  threj.j;^^^missione|s  areshall  be  requirfe%p"(a} 
dismiss  a  Complaint  or  fb)  issue  any  order  of'"iin;^^^^3:ders j^feny  penalties  ("iW^r  a 
wiUiul  violation  of  the  Simshine  OrdinanceT  '"'^ 

or  (2.  To  determine  whether  a  viora,|ii.on)  enforcing  a  So4!^l^rder  of  Determination  or 
an  Order  of  the  Sun.qhinc  Ordinance  ik|v^^ffi.^^^_the  ConmiiG3ioi^||hall  opnGider  all  the 
relevant  circum.stances  surroundinf^  the%.as'fe1lSy^^        but  not  fi|^^^Supervisor  of 
Records.  ''^V,^  ^-  <^ 

B.       The  CommissioH^'^vissue  an  ordeii;;tt)r 


(a)  wJiethgcfffd^and/or  ii^fose  penalties  ^^a  Respondent  complied  with  all  aspects 
of  the  SunshiS^^i.'in  -'^e  ^  t  jaded-who  V^iifally  violated  the  Sunshine  Ordinance 
or  who  is  the  sii'-  '  '  vroement  A<mon  requiring  such  Respondent  to  fa) 

imm'|iralB3--y.,ce .  i  -C'mlMI^olation  or  comply  with  the  order,  fb)  cui'e 

v^and  corre'c^ill^vilirul  violaiion  thi'ough  whatever  action  is  necessary,  fc) 
immediately  ^^^iy  withli^l^.ajjpropriate  time-firame  for  good  cause; 
^^^^^v  ■  ''IIP' 

"'^<^^^^e  volume  of  ^djp'.^rds  revested,  and  the  extent  to  which  they  were  practically 
a(fl^e%gij)le;  and/e? 

(€)  wh^l^'fiwith  (ilmie  Complainant's  request  that  was  the  subject  of  the  Complaint 
or  (2)  the  'S^^lBB^^rder^ jr  the  Supervisor  of  Records  Order  that  was  the  Respondent 
consulted  wi^''^ounscl  prior  to  committiag-subject  of  the  alleged  violation. 

^.  If  the  Commissibn  finds  that  Respondent  committed  a  willful  violation  of  SOTT  ■ 

Referral  or  the  Enforcement  Petition,  as  the  Sunshine  Ordinance,  the  Commission  may 
issue  orders  and  penalties  requii-ing  the  Respondent  to: 

(q)  ooqso  and  desist  the  violation; 


MaeiflA<»tv4P:<JflCf9!HeaieI^der:j>9k1ep!SOTF^^«bmiaay^ 


(b)  discloGe  any  documents  or  rocordG  required  by  law;  and^or 


(e)  case  may  be  and/or  (d)  as  a  penalty,  pay  a  monetary  penalty^  Cont  of  pen-  City 

fimds)  to  the  general  fund  of  the  City  iavyithin  30  days  from  the  date  of  imposition  an 
amount  up4e-not  less  than  fiye  hundred  ($500.00)  nor  more  than  Hve  thousand  dollars 
($5,000)  for  each  violation.  The  R.eGpondent  may  not  uso  Cit}'  monies  to  pay  such 
penalties.willful  violation  or  failure  to  comply  with  an  SQTF  Order  of  Determir^ation  or 
Supervisor  of  Records  Order.  In  addition,  the  Commission  may  refer  .a.  Respondent  who 
wiUfully  violated  the  Sunshine  Ordinance  to  the  San  Francisco  Distiii^-^ttomey  for 
possible  criminal  action.  ,4^^ 

4C .     If  the  Commission  finds  that  a  Respondent  who  is  .a|;>"elected>^^cial  or  a 
department  head  cormnittod  a  willful  violation  ofwillfu-Hy  violated  the'^'lnh.shine 
Ordinance,  tiie  Commission  may  also  issue  a  finding-:jpf  frHd.  o'fQcial  miscq||uct  by  such 
Respondent  and  go  inform  the  Mayor  or  appointin^&uthorit^^ 

^  "When  deciding  penalties,  proceed  in  acc^^m  wit^iliUapplicable  proviiions  of 

Article  XV"  of  the  Commission  shall  consider  aU  tlief^|;v^^c'irculnstanceG  surrounding 
the  case,  including  hut  not  limited  to: City  Charter. 

.  ,    .   "^.^  .  

Comment::  Most  of  theSe  parasrcwhs  have  been' edited  for  better  understanding,  with 
ko  siffnificant  chanses  in  their  substaiitive  effect.  The  exception  is  the  recjuirement  in 
parasraph  5  to  '^'consider  all  tite  relevant  circumstances"  which,  with  its 


subparasrraphs,  has  been  eliminated.  See  'SVi-f^ 

(a)  the  scvcrit>^f  tiic^m^on; 

%  %  . 

vm.  MISCELtWEOUSiBaRQ VISIONS  'fW 


(b)  thesp^^gcx^Qx  absent^^tp-f  any  inMitfQii^to  eonced  deceive,  ormisleadj 
W     Once  a  CoM|ftakLt  is  filf^lwith.^the  Commission  or  an  Enforcement  Action  is 


:ed  by  the  Com^|lion,  no  ll^^missioner  shall  engage  in  communications  of  any 


kintl^tside  of  a  ComTTi^ion  meeting  or  Hearing  Panel  hearing  regarding  the  merits  of 


the  C(^^^^t  or  the  Ehfe'jfcement  except  for  procedm-al  communications. 


(c)  whe1%BMhe  viojafaon  was  an  isolated  mcident 


(d)  whether 'the  Respondent  has  a  pnor  record  of  violafaons;^  and 

(o)  the  degroo  to  which  the  R.e3pondent  cooperated  with  the  investigation  and 
demonstrated  a  willingness  to  remedy  any  violations. 

If  the  Commission  finds  that  Respondent  has  violated  the  Sunshine  Ordinance  but 


has  not  committed  B.  All  Complaints,  investigative  records  of  whatever  nature  or 
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descriptioD,  as  well  as  all  records  relating  to  Enforcement  Actions,  in  whatever  form,  all 
infonnatioD  contained  therein,  including  any  work  product  (as  defined  in  Code  of  Civil 
Procedure  §2018.030,  in  the  custody  of  the  Commission  and  its  staff,  includiiig  internal 
notes  taken  by  the  Executive  Director  or  any  wi1]fi3l  vinlatinn,  the.  Cnmmi.'^'^inn  rmyy  issup- 
waming  letters  urging  the  Respondent  to: 

fa)  ceasestaff  member  constitute  pubhc  information  and  desist  the  violation:  ,  fully 
disclosable  non-exempt  pubUc  records,  except  and/ey  /^^' 

(h)  disclose  solely  to  the  extent  disclosure  thereof  i  >  " .  , ' '  v  'prohibited  pursuant  to 
any  documentsprovision  of  the  California  Public  K ,  :-el^-ds  required  by  of 

any  other  State  law-,  provided  that  the  specific  statia  fcij?|uch  -withholding  is 

cited  in  writing  in  accordance  with  subdivision  (h)  of  Se.ciiori 67.27  o'f^^^unshine 


Ordinance.  ~~~  ^ 


Comment:  See  §V  (5)  of  the  Memorandum.  The  confidentiality'  provisions  of  the  City 


Charier  relied  on  by  Staff  in  the  draft  — see  the  last  deleted  paragraph  in  deleted^' 


Section  VI  be[0M>  -  do  not  apply  to  open  government  cases  "investisjated"  by  the 


Commission  or  to  any  individual  Respondent,  who  is  required  to  be  familiar  with  the 


Sunshine  Ordinance  provisions  that  broaden  the  public's  access  to  public  records  and 


meetinss. 


Gee 


Unless  otherwise  ordered  by  the  t^pmniis1j|B|i:^|!XDy..penal];j^^^^  imposed  by  the 


ist  be  pa|d^^  fiill  by  the  R:e^^^cnt  wi^^^^^€ays  of  the  Con 
The  Coia^ssion  andl^vidual  Comi^ssioners  assigned  to  conduct  hearings 


may  administer  oamwnd  affixations. 


D.    ^.^.MEjffliQf  No  \nf(!^pn.The%^llff^^  the  Complainant  or  any 

Respincient  mayTc'o'  '■  '  nuance  of  the  date  of  a  scheduled  bearing  on  a 

Qi'thplaint.  The  R 'c :  :  Complainant  in  an  Enforcement  Action  may  request 

■^j^^'ontinuance  of  i; n  j.-k     a  NcUe&led  hearing  on  the  Enforcement  Action.  The 
reqtle|t|shall  be  subniitte'ciao  the  -Executive  Director  and  copies  provided  to  all  other 
parti es^'Tiolliater  than  14  dl^i^s  before  the  date  of  the  scheduled  hearing.  The  Commission 
Chair  or  flfe'lC'i     '  '"  •hc'^fcaring  Panel,  as  the  case  may  be,  shall  approve  or  deny  a 
timely  requ  l  - 1 1  days  of  the  submission  of  the  request  and,  in  addition,  shall 

have  the  di^L  i.  ider  and  rule  on  untimely  requests  for  continuances. 

If  the  Commissidn  determines  that  there  is  insufficient  evidence  to  estabhsh  that  the 
Respondent  has  committed  a  violation  of  the  Sunshine  Ordinance,  the  CommiGGion-shaM 
publicly  announce  this  fact.  The  Commission's  amiouncement  may  but  need  not  include 

oomploint.  The  Executive  Director  shall  infoim  each  Respondent  and  the  Complainant  or 
originiil  ComplQinont  (for  Task  Force  referrals)  of  the  Comrnission's-determihatiorb 
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The  application  of  any  of  tiie  coDiidentiQlit)^  provisionG  of  the  San  Francisco  Charter, 
inoluding  but  not  hmiteci  to  sections  Appendix  C,  section  C3.699  13,  and  j^ppendix  F, 


sections  F1.1Q7,  Fl.llQ,  and  Fl.lll,  unless  such  pro vii 


onfidentiahty  pro 


onflicts  with  an  expn 


1  California  Government  Code  section  6250  et  soq.  (Cahfomia 


Public  R.ecords  Act)  or  section  54950  et  scq.  (Ralph  M.  Bro\-\n  Act),  is  a  defense  against 
an.alleged  violation  of  the  Sunshine  Ordinance. 

Comment:  See  above  Comment  and  Memorandumi 

¥t  mSCELL.\NEOUS  PRQ^HISIONS 

Ar.  Ex  Parte  Communications. 


P^.espondent,  the  Complainant,  original  ConipTain'i^||:|pr  TQs|ggQrcG  referrals),  a^""^ 
member  of  the  Task  Force  or  any  person  oommumclit||^^^chalf  of  the  P^,cspofident, 
Complainant,  original  Complainant  (for  Task  Force  ref(^"d|s)  or  any  member  of  the  Task 


Force  except  for  c 


between  a  court  and  a  party  appearing; 


Access  to  Complaints  and  Rcla^lpd  Doc^^%|si;^nd  Des-i^cration 


Compla: 
■cept  a 


Pubhc  F^ecord; 


the  c^^iict  of 


1  and  informauoji^  contained '.merein  shall  not  be  disclosed 


.^e^gation  c 


i^::^^^pQvei-rut^||t  Code  scctio:^^|250,  ct  scq.)  or  the 


s  reqmred  by  the  California 


^an  Franci 


ihinc  Ordmancel^i  orderj;^^  guarantee  the  i^^giit}''  of  the  investigation,  internal 


notes  talcen  by  the  ^iii^^^(k^'^^^^^^^^^^,'0r  staff  regarding  complaints  shall  not  be 
disclose4:;S|3::-:Q|lP  of  t]S%l.ov/inglMl^ef$iui$cd: 

Jjf     1.  •  the  Co^%>ionhat%optcd  staffs  dismissal  recommendation;  '  ' 
't^^k^.  the  Commisi^  has  a;^rovcd  a  stipulation,  decision  and  order;  or 

.  |i 

3.''S|^&  ComTmsstSji  has  issued  its  final  decision  follovv'mg  the  heanng. 
Gt-  Oaths  ftla^jSrmations. 

F  . 

The  Conmnssioh;  and  m^ividual  Commissioners  and  hearmg  officers- assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 


©1  Selection  of  DcsigiKie  by  the  Executive  Director. 


"WTienever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  dut>^  aiismg  from  the  Charter  or  these  PvCgulations,  the 


^lder:Deslctop:SQTF  SubmittoL^tliics  Rogs/Gro, 


W02-WEST:5DAS1\403055029.1 


Executive  Director  shall  notify  the  ,Co\ 
business-day. 


of  the  designQtion  no  later  than,  the  next 


Pqwc 


nd  Duties  of  Individual  Cominis; 


Unless  othei-wise  pro\ided,  whenever  the  ComniissioD  assigns^  individual 


CorDntisGioner  or  hearing  officer  to  hear-  any  matter  under  tlicse  RgifflflafeQj 


lissioner  or  hearing  officer  shall  ha- 
:  restrictions,  as  the  Commi: 

— When  on  indi^tidual  Gea 


^4he^ 


MiuthQrity,,.ja|i:d  be  subject  to  the 


a  hearin^offic^i  i, 


li^U^d^^^o  conduct  a 


hearing  under  these  Regulations,  he  or  she  shall  su^ 
decision  by  the  Corr 


l-'epoh  and  r 


The  report  and  roc^jnincndation  shall  contain'^j^^^i 


jjGndation  for 
sed 


findings  of  fact  and  conclusions  of  law.  Copi^ 


•epoit'iand  r 


nendang^hdll 


be  dehvered  to  the  Corn-mission,  Executive  DirecW^^ach  Pve^6i;ident,  and  the  oit|mal 
Complainant  (for  Task  Force  referrals)  no  later  than%'^^aj^'''^er'''"the  date  the  heai'ing  ' ' 


concluded,  Thereafter,  the  Executive  Drrector  shall  calci^^  the  matter  for  consideration 
at  the  next  Con 


recommendation  is  delivered  to  the 


ion  meeting  nofilfess  than  15  days  aftor!|l%^ate  the  report  and 


men  the  Con 


s  thcr,1ici 


,  Viith  an  outside 


hearing  officer  presiding,^the  beanng  offic^Sj  sh^f  rule'^5"ii^l|p'ldural  matters  and  on  the 

nr^minninr.  n-nA  nvrh->r4^^^'^<f^-<.AAr.,-,rr^  OUly,  O^^-^hall  haVB  ^0  role  lu  the  dccisj'^^  '^'^  ^'^'^ 


admission  and  cxcl 


tha^^^^u^in^s^day^^        the/d'ate  of  the  hearing.  The  Coi 


Chair  or  the 


isioneM 


submisi 


J-appf< 

1  of  the  request,  fhe  Commisi 


^Chair  or  the  indi\iduQl  Con: 


hearing  officer  assigied  to-hol-d  the  hearing  may  grant  the  request  only  upon  a  showing  of 
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G-.  Recordings. 

Evary  hearing  shall  be  electronically  recorded. 


 Place  of  Delivery. 

4rr — ■ — Whenever  these  R.cgulationG  reqnhe  dehvery  to  the  Commjpi'^l:?:;^^  members, 
the  Execntivo  Director,  dohvciy  shall  be  effected  at  the  Commis^|n  o:^^ 

2t-  Whenever  these  regnlationa  roqnne  deliver}^  to  a  R.,^0ondoht^^plivcry  shall  be 

effective  and  sufficient  if  made  by  U.S.  mail,  personal  ^Iv'Mij  or  anf'^^j  means  of 
delivery  agreed  upon  by  the  parties  imder  section  Il^y^smtettioh  G,  to: 

If  the  R.cspondcnt  is  a  Cit)'  om_plg^,^^  to  the  employee's  CiPy  ^^^t^j^y^ 


address  or  to  tbe  addrcGS  hstcd  mth  the  (Co  "^^o^'M^Q,  employee's  c^^ent 


addre; 


the.R,espondont  is  4^^nicr  Cit>'  employeBjlto^the  address  hsted.v.ith  the 


City's  retirement  system.  ''^^^^^^^  , 


If  neitber  subsections  (a)  l^r  (b)  al^^^^j^qable,  tja^ 


calculated  to  give  notice  to  and  reach  the  ;^^GpQ.];dent!"'^^lp||g'-'^ 


y  igSffective^^n  the  date  oraehvery,  not  the  date  of  receipt. 


Page  ^^iml'l^^^s  an^^ormat  RcqiLLr(>^fe1its.' 


^^agc,  t>'pewriTO^^M  douB'fel^ncgd  in  no  smaller  than  12  point  type.  Each  page-aad 


^an^^achments  Ghalf';^^onGecut|ply  numbered. 


J;  ^^:^cImioii  of  I^||ring. 


For  the  purp'Gi|^^_^of  th^^Tv.cgulations,  a  hearing  conclades  ( 
CorriTniGsion  hl^^-^ment  or  testimony  in  the  proceeding 

¥3; — STIPULATED  ORDERS 


2  the  last  date  on  v/hich  the 


A;  At  any  time  after  the  CommiGsion  talces  jurisdiction  over  a  complaint,  the 

Executive  Director  may  enter  into  negotiations  v/ithP^-CGpondcnt  for  the  purpose  of 


isolviag  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  j\ny  proposed  stipulation,  decision  and  order  shall  cxphcitly  gtate  that: 
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(1)  the  proposed  gtipulation,  decision  and  order  is  subject  to  approval  by  the 
CoEiniission;- 

(2)  the  Respondent  Icnowingly  and  ^■olllDtarily  waives  any  and  all  proccdiu-al  rights 
under  the  law  and  these  ReguJations; 

(3)  the  Respondent  understands  and  aclcnowlcdgeG  that  the  stipulation  is  not  binding 
on  any  other  agency,  and  does  not  preclude  the  Commission  or  its,,stafF  from 
referring  the  matter  to,  cooperating  ^sdth,  or  assisting  any  othc;:.ff^6nc.y  ^^'ith  regard  to 
the  matter,  or  any  other  matter  related  to  it;  ^^^^ 

(4)  the  Respondent  agi-ees  that  in  the  event  the  Conmal^'^n  re^^a^to  approve  the 
proposed  stipulation,  it  shall  become  null  and  voidi^mi^^.      -  "^^^i. 

% 

(5)  m  the  event  the  ComrmsGion  rejects  the  p]p|)03ed  stipulation  and  a  M|j|i|aring 
before  the  Commission  becomes  necesssgyljm^jaembeftxf  the  ComniiGGio^^^lI="be 
disquohlied  because  of  prior  consideration  of '^f^^tipukp^  " 


0§^^J.y.  The^^ato(!fM\^M  have  the  full  force  of  an  order  of  the 


the  validit}^  of  the  remainder  of  the  Regulatie: 
apphoabiUt^;"'i||^ch  p^^sions  to  other  persons  and  circimistanccs  shall  not  be  affected 


thereby. 

F 

Every  hearing  on  a  Complaint  and  Enforcement  Action  shall  be  electi-onically 


audio  recorded  and  made  available  on  the  Commission's  website  within  48  hours  after 


the  hearing  ends. 


F.       All  notices  and  other  communications  hereunder  (any  of  which  is  a  "notice")  to 


be  eifective  shall  be  in  vyriting.  Notice  shall  be  dehvered  by  one  or  more  of  the  following 
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means:  (a)  personally,  mcluduig  delivery  by  a  recognized  national  overnight  courier  with 
a  signed  acknowledgement  of  receipt,  fb)  if  mailed,  by  priority  fost  class  certified  mail, 
return  receipt  requested^  postage  prepaid  or  fc)  by  confiimed  facsimile,  electi^onic  or 
digital  means  other  than  email  fany  of  which  shall  be  deemed  a  "^writing"  for  purposes 
hereof),  in  each  case  as  follows: 

 1 ,        To  the  Commission,  any  of  the  Commissioners  or  the  Executive  Dhector, 

at  the  Commission  office. 

 2.        To  a  Respondent,  Ca)  if  the  Respondent  is  then  a.@iry  Official  or  other  City- 


employee,  to  the  such  Respondent's  City  office  addreg^f^f^y,  and  if  none,  to  the 
.  address  listed  with  the  (Controller/  Payi'oll)  as  suck^esporia^ife!:S  cuiTent  address 
or  OS)  if  the  Respondent  is  a  former  City  ofFiciabor  a£her  empl^^te.  to  the  address 
listed  for  such  Respondent  m  the  City's  retir&m^l"%ystem  or  ("c)  iM|fe^Respondent 
is  neither  a  current  or  former  City  of5cialyj# other  City  employee,  td^gaeh 
Respondent's  last  known  residence  addrp^or  an  addiess  that  is  -iz2&or^^^^f 
believed  to  reach  the  Respondent.     ^  ^'"^Mhs 

3.  To  a  Complainant  in  a  Complaint,  to  the'^Cdfess  grven  in  the  Complaint 
■  for  receipt  of  notices  and  otliii^G.oiTimunications  reeling  to  the  Complaint. 

4.  To  a  Complainant  m  an  ■fafdM^^snt  Action,  to  mfejaudress  given  in  the 
original  complaint  filed  with  the'lask  Fof^#|:mthe  Petilion  filed  with  the 
Supervisor  of  Records,  as  the  case%iay.b:^"^ 

^        ^  ^" 

C.       At  the  tirnei:  Compl 


Executive  DirsQifeflhe  addrelllbr  receipt  of  ^tices  of  each  of  the  affected  parties  shall 


be  confirmed  Sy  t6^^ecutiv^€)irector.  Any  aSe^^d  party  to  any  Complaint  or 


Enforcement  Action'^^^it^l&^-i^t;Qr-.changg      address  for  notice  by  giving  notice 


confqga^lMts.  above^^e  other  ^^j^fdyparties. 


%€i '    All  notices^ii^.be  de^^si.delivered  on  the  business  day  received,  or  on  the 


Less  day  receiveg^^en  receiUpl'T)y  confirmed  facsimile.  Any  notice  received  after 


on  a  businesWiav  shall^Se  deemed  received  the  next  business  day. 


■  MQcinto3liHD:Uaer3:HoiiicFolder:Deslctop:SOTFS-ubmittaJ/Ethic5  Regs/Grossmcm  WorlcFileiRegs.Sunshino.Complaiiit 
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San  Francisco  Charter 


ARTICLE  XV: 
ETHICS 


Sec.  15,100. 

Ethics  Commission. 

Sec,  15,101. 

Executive  Director  and  Commission  Staff. 

Sec.  15.102. 

Rules  and  Regulations, 

Sec.  15.103, 

Conflict  of  Interest, 

Sec.  15.105. 

Suspension  and  Removal, 

Sec.  15.107. 

Reporting  of  Campaign  Financing, 

The  Ethics  Commission  shall  consist  of  five  members  who  shall  serve  six-year  terms;  provided  that  the  first  five  commissioners 
to  be  appointed  to  take  office  on  the  first  day  of  February,  2002  shall  by  lot  classify  their  terms  so  that  the  term  of  one 
commissioner  shall  expire  at  12:00  o'clock  noon  on  each  of  the  second,  third,  fourth,  fifth  and  sixth  anniversaries  of  such  date, 
respectively;  and,  on  the  expiration  of  these  and  successive  tenns  of  office,  the  appointments  shall  be  made  for  six -year  terms. 

The  Mayor,  the  Board  of  Supervisors,  the  City  Attorney,  the  District  Attorney  and  the  Assessor  each  shall  appoint  one  member 
of  the  Commission,  The  member  appointed  by  the  Mayor  shall  have  a  background  in  pubhc  information  and  pubhc  meetings.  The 
member  appointed  by  the  City  Attorney  shaU  have  a  background  in  law  as  it  relates  to  government  ethics.  The  member  appointed 
by  the  Assessor  shall  have  a  background  in  campaign  fmance.  The  members  appointed  by  the  District  Attorney  arid  Board  of 
Supervisors  shall  be  broadly  representative  of  the  general  pubhc. 

In  the  event  a  vacancy  occurs,  the  officer  who  appointed  the  member  vacating  the  office  shall  appoint  a  quahfied  person  to 
complete  the  remainder  of  the  term.  Members  of  the  Commission  shall  sei-ve  without  compensation.  Members  of  the  Commission 
shall  be  officers  of  the  City  and  County,  and  may  be  removed  by  the  appointing  authority  only  pursuant  to  Section  15.105. 

No  person  may  serve  more  than  one  six-year  term  as  a  member  of  the  Commission,  provided  that  persons  appointed  to  fiLU  a 
vacancy  for  an  unexpired  terni  with  less  than  three  years  remaining  or  appointed  to  an  initial  term  of  three  or  fewer  years  shall  be 
ehgible  to  be  appointed  to  one  additional  six-year  term.  Any  term  served  before  the  effective  date  of  this  Section  shall  not  count 
toward  a  member's  term  limit.  Any  person  who  completes  a  term  as  a  Commissioner  shall  be  eligible  for  reappointment  sbc  years 
after  the  expiration  of  his  or  her  teim.  Notwithstanding  any  provisions  of  this  Section  or  any  other  section  of  the  Charter  to  the 
contrary,  the  respective  terms  of  office  of  the  members  of  the  Commission  who  shall  hold  office  on  the  first  day  of  February,  2002, 
shall  expire  at  12  o'clock  noon  on  said  date,  and  the  five  persons  appointed  as  members  of  the  Commission  as  provided  in  this 
Section  shall  succeed  to  said  offices  on  said  first  day  of  February,  2002,  at  12  o'clock  noon;  provided  that  if  any  appointing 
authority  has  not  made  a  new  appointment  by  such  date,  the  sitting  member  shall  continue  to  serve  until  replaced  the  new 
appointee, 

During  his  or  her  tenure,  members  and  employees  of  the  Ethics  Commission  are  subject  to  the  following  restrictions: 

(a)  Restrictions  on  Holding  Office.  No  member  or  employee  of  the  Ethics  Commission  may  hold  any  other  City  or  County 
office  or  be  an  officer  of  a  political  party. 

(b)  Restrictions  on  Employment.  No  member  or  employee  of  the  Ethics  Commission  may  be  a  registered  lobbyist  or  campaign 
consultant,  or  be  employed  by  or  receive  gifts  or  other  compensation  from  a  registered  lobbyist  or  campaign  consultant.  No  member 
of  the  Ethics  Commission  may  hold  employment  with  the  City  and  County  and  no  employee  of  the  Commission  may  hold  any  other 
employment  with  the  City  and  County. 

(c)  Restrictions  on  Political  Activities.  No  member  or  employee  of  the  Ethics  Commission  may  participate  in  any  campaign 
supporting  or  opposing  a  candidate  for  City  elective  office,  a  City  ballot  measure,  or  a  City  officer  running  for  any  elective  office. 


11/9/2011  9:31  AM 


http://w\^^. amlegal.com/alpscripts/get-contenLaspx 


For  the  purposes  of  this  section,  participation  in  a  campaign  includes  but  is  not  limited  to  making  contributions  or  soliciting 
contributions  to  any  committee  within  the  Ethics  Commission's  jurisdiction,  publicly  endorsing  or  urging  endorsement  of  a 
candidate  or  ballot  measure,  or  participating  in  decisions  by  organizations  to  participate  in  a  campaign. 

The  Commission  may  subpoena  witnesses,  compel  their  attendance  and  testimony,  administer  oaths  and  affinnations,  take 
evidence  and  require  by  subpoena  the  production  of  any  books,  papers,  records  or  other  items  material  to  the  performance  of  the 
Commission's  duties  or  exercise  of  its  powers. 

(Amended  November  2001;  Nox-ember  2002;  November  2003) 

SEC.  15.101.  EXECUTIVE  DIRECTOR  AND  COMMKS^nTtA^ 

The  Commission  shall  appoint  and  may  remove  an  Executive  Director.  The  Executive  Director  shall  have  a  backgi'ound  in 
campaign  finance,  pubhc  information  and  public  meetings  and  the  law  as  it  relates  to  governmental  ethics.  The  Executive  Director 
shall  be  the  chief  executive  of  the  department  and  shall  have  all  the  powers  provided  for  department  heads.  Subject  to  the  civil 
service  provisions  of  this  Charter,  the  Executive  Director  shall  have  the  power  to  appoint  and  remove  other  employees  of  the 
Commission.  In  addition  to  any  other  conflict  of  interest  provisions  applicable  to  City  employees,  the  Executive  Director  and  all 
other  employees  of  the  Commission  shall  be  subject  to  the  conflict  of  interest  provisions  in  Section  15.100,  except  that  the 
post-employment  restrictions  contained  therein  shall  apply  only  to  the  Executive  Director  and  management-level  employees. 

(Amended  November  2001) 

'^cTs^ioTTEEesTot 

The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  consistent  with  and  related  to  carrying  out  the  pui-poses 
and  provisions  of  this  Charter  and  ordinances  related  to  campaign  finances,  conflicts  of  interest,  lobbying,  campaign  consultants 
and  governmental  ethics  and  to  govern  procedures  of  the  Commission.  In  addition,  the  Commission  may  adopt  rules  and  regulations 
relating  to  carrying  out  the  purposes  and  provisions  of  ordinances  regarding  open  meetings  and  public  records.  The  Commission 
shall  transmit  to  the  Board  of  Supervisors  rules  and  re.gulations  adopted  by  the  Commission  within  24  hours  of  their  adoption.  A 
rule  or  regulation  adopted  by  the  Commission  shall  become  effective  60  days  after  the  date  of  its  adoption  unless  before  the 
expiration  of  this  60-  day  period  two-thirds  of  all  members  of  the  Board  of  Supervisors  vote  to  veto  the  rule  or  regulation. 

The  City  Attorney  shall  be  the  legal  advisor  of  the  Commission. 

Any  ordinance  which  the  Supervisors  are  empowered  to  pass  relating  to  conflicts  of  interest,  campaign  finance,  lobbying, 
campaign  consultants  or  governmental  ethics  may  be  submitted  to  the  electors  at  the  next  succeeding  general  election  by  the  Ethics 
Commission  by  a  four-fifths  vote  of  all  its  members, 

(Amended  November  2001) 

SEC  15.103.  CONFLICT  OF  INTEREST. 

Public  office  is  a  public  trust  and  all  officers  and  employees  of  the  City  and  County  shaU  exercise  theu-  public  duties  in  a  manner 
consistent  with  this  trust.  Tie  City  may  adopt  conflict  of  interest  and  governmental  ethics  laws  to  implement  this  provision  and  to 
prescribe  penalties  in  addition  to  discipline  and  removal  authorized  in  this  Charter.  AU  officers  and  employees  of  the  City  and 
County  shall  be  subject  to  such  conflict  of  interest  and  governmental  ethics  laws  and  the  penalties  prescribed  by  such  laws, 

(Amended  November  2003) 


SEC.  15.104. 

(Repealed  November  2003) 


SEC.  15.105.  SUSPENSION  AND  REMOVAL. 

(a)    ELECTTVE  AND  CERTAIN  APPOINTED  OFFICERS.  Any  elective  officer,  and  any  member  of  the  Aiiport  Commission, 
Asian  Art  Commission,  Civil  Service  Commission,  Commission  on  the  Status  of  Women,  Golden  Gate  Concourse  Authority  Board 
of  Directors,  Health  Commission,  Human  Services  Commission,  Juvenile  Probation  Commission,  Municipal  Transportation  Agency 
Board  of  Directors,  Port  Commission,  Pubhc  Utilities  Commission,  Recreation  and  Park  Com-mission,  Fine  Arts  Museums  Board  of 
Trustees,  Taxi  Commission,  War  Memorial  and  Performing  Art  Center  Board  of  Trustees,  Board  of  Education  or  Community 
College  Board  is  subject  to  suspension  and  removal  for  official  misconduct  as  provided  in  this  section.  Such  ofiRcer  may  be 
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suspended  by  the  Mayor  and  the  Mayor  shall  appoint  a  qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of 
suspension.  Upon  such  suspension,  the  Mayor  shall  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof  in 
writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the  Ethics  Commission  and  Board 
of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such  suspension,  and  shall  immediately  furnish  a  copy  of  the  same 
to  such  officer,  who  shall  have  the  right  to  appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  The  Ethics 
Commission  shall  hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics  Commission 
shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Supervisors  with  a  recommendation  as  to  whether  the  charges  should  be 
sustained.  If,  after  reviewing  the  complete  record,  the  charges  are  sustained  by  not  less  than  a  tliree-fourths  vote  of  all  members  of 
the  Board  of  Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by  the  Board  of 
Supervisors  within  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the  suspended  officer  shall  thereby  be 
reinstated. 

(b)  BUILDING  INSPECTION  COMMISSION,  PLANNING  COMMISSION,  BOARD  OF  APPEALS,  ELECTIONS 
COMMISSION,  ETHICS  COMMISSION,  AND  ENTERTAINMENT  COMVESSION.  Members  of  the  Building  Inspection 
Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections  Commission,  the  Ethics  Commission,  and  the 
Entertainment  Commission  may  be  suspended  and  removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section  except  that 
the  Mayor  may  bitiate  removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  aU 
other  appointees. 

(c)  REMOVAL  FOR  CONVICTION  OF  A  FELONY  CRIME  INVOLVING  MORAL  TURPITUDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  immediately  remove  fi-om  office  any  official  enumerated  in  subsections  (a)  or  (b) 

upon: 

(i)  a  court's  final  conviction  of  that  official  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  official  was 
convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any  elective  official. 

(C)  Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b)  of  this  section. 

(2)  Other  Officers  and  Employees. 

(A)  At  will  appointees.  Officers  and  employees  who  hold  theii-  positions  at  the  pleasure  of  theii-  appointing  auihority 
must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  appointee  was 
convicted  waiTants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for  cause  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  appointee  was 
convicted  wan-ants  removal. 

(3)  Penalty  for  FaUure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this  subsection  shall  be  offi'cial 
misconduct. 

(d)  DISQUALIFICATION. 

(1)  (A)  Any  person  who  has  been  removed  from  any  federal,  state.  County  or  City  office  or  employment  upon  a  final 
conviction  of  a  felony  crime  involving  moral  turpitude  shall  be  ineligible  for  election  or  appointment  to  City  office  or  employment 
for  a  period  of  ten  years  after  removal. 

(B)    Any  person  removed  from  any  federal,  state.  County  or  City  office  or  employment  for  official  misconduct  shall  be 
ineligible  for  election  or  appointment  to  City  office  or  employment  for  a  period  of  five  years  after  removal. 

(2)  (A)     Any  City  department  head,  board,  commission  or  other  appointing  authority  that  removes  a  City  officer  or 
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employee  from  office  or  employment  on  the  grounds  of  official  misconduct  must  invoke  the  disqualification  provision  In  subsection 
(dXl)(B)  and  provide  notice  of  such  disqualification  in  writing  to  the  City  officer  or  employee. 

(B)    Upon  the  request  of  any  former  City  officer  or  employee,  the  Ethics  Commission  may,  after  a  public  hearing, 
overturn  the  application  of  the  disqualification  provision  of  subsection  (d)(1)(B)  if:  (i)  the  decision  that  the  former  officer  or 
employee  engaged  in  official  misconduct  was  not  made  after  a  hearing  by  a  court,  the  Board  of  Supervisors,  the  Ethics  Commission, 
an  administrative  body,  an  administrative  hearing  officer,  or  a  labor  arbitrator;  and  (ii)  if  the  officer  or  employee  does  not  have  the 
ri^t  to  appeal  his  or  her  restriction  on  holding  ftamre  office  or  employment  to  the  San  Francisco  Civil  Service  Commission. 

(e)    OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in  relation  to  the  duties 
of  his  or  her  office,  willful  in  its  character,  including  any  failure,  refusal  or  neglect  of  an  officer  to  perform  any  duty  enjoined  on 
him  or  her  by  law,  or  conduct  that  faUs  below  the  standard  of  decency,  good  faith  and  right  action  impliedly  requii  ed  of  all  public 
officers  and  including  any  violation  of  a  specific  conflict  of  interest  or  governmental  ethics  law.  When  any  City  law  provides  that  a 
violation  of  the  law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject  the 
person  to  discipUne  and/or  removal  from  office. 

(Amended  November  2001;  March  2002;  November  2003) 

SEC.  15.106.  ™»=™™=«==== 

(Repealed  November  2003) 


SEC.  15.107.  REPORTINC,  OF  (  AMPAIGN  FINANCING. 

The  Board  of  Supervisors  shall,  by  ordinance,  prescribe  requii-ements  for  campaign  contributions  and  expenditures  and  a 
limitations  thereon  with  respect  to  candidates  for  elective  office  and  ballot  measures  in  the  City  and  County. 


SEC.  15.108. 

(Repealed  November  2003) 
Disclaimer. 

This  Code  of  Ordinances  and/or  any  other  documents  that  appear  on  this  site  may  not  reflect  the  most  current  leglslaUon  adopted  by  the  Municipality.  American  Legal  F 
Corporation  provides  these  documents  forinformalional  purposes  only.  These  documents  should  not  be  relied  upon  as  the  definitive  authority  for  local  legislation.  Addit 
lormatiing  and  pagination  of  the  posled  documents  varies  from  the  tonmalting  and  pagination  of  the  official  copy.  The  official  printed  copy  of  a  Code  of  Ordinances  shoi 
prior  to  any  action  being  taken. 

lis  site,  please  contact  the  Municipality  diteclly  or 

©  201 1  American  Legal  PublisWng  Corporation 
lechsupport@amlegal.com 
1.800.445.5588. 
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These  employees  shall  have  no  authority  to  provide  advice  to  or  represent  the  City  and  County  or  any  of  its  ofQcei-s  or  employees. 

(d)  Nothing  in  this  section  shall  be  construed  to  prevent  City  and  County  officers  and  employees  from  seeking  advice  from  the 
City  attorney  concerning  conflict  of  interest  and  governmental  ethics  laws. 

C3.699-13  INVESTIGATIONS  AND  E^JtoRCeSnTp^ 

The  commission  shall  conduct  investigations  in  accordance  with  this  subdiAnsion  of  alleged  violations  of  this  charter  and  City 
ordinances  relating  to  campaign  finance,  lobbying,  conflicts  of  interest  and  governmental  ethics. 

(a)  Investigations. 

If  the  commission,  upon  the  receipt  of  a  sworn  compliant  of  any  person  or  its  own  initiative,  has  reason  to  believe  that  a 
violation  of  this  charter  or  City  ordinances  relating  to  campaign  finance,  lobbying,  conflicts  of  pterest  or  governmental  ethics  has 
occurred,  the  commission  immediately  shall  forward  the  complaint  or  information  in  its  possession  regarding  the  alleged  violation  to 
the  district  attorney  and  City  attorney.  Within  ten  working  days,  after  receipt  of  the  complaint  or  information,  the  district  attorney 
and  City  attorney  shall  inform  the  commission  in  v^Titing  regarding  whether  the  distiict  attorney  or  City  attorney  has  initiated  or 
intends  to  pursue  an  investigation  of  the  matter 

If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines  that  there  is  sufficient  cause  to  conduct  an 
investiption,  it  shall  investigate  alleged  violations  of  this  charter  or  City  ordinances  relating  to  campaign  finance,  lobbying, 
conflicts  of  interest  and  governmental  ethics.  A  complaint  filed  with  the  commission  shaU  be  investigated  only  if  it  identifies  the 
specific  alleged  violations  which  form  the  basis  for  the  complaint  and  the  commission  determines  that  the  complaint  contains 
sufficient  facts  to  warrant  an  investigation. 

Within  14  days  after  receiving  notification  that  neither  the  district  attorney  nor  City  attorney  intends  to  pursue  an 
investigation,  the  commission  shall  notify  in  writing  the  person  who  made  the  complaint  of  the  action,  if  any,  the  commission  has 
taken  or  plans  to  take  on  the  complaint,  together  with  the  reasons  for  such  action  or  non-action.  If  no  decision  has  been  made 
within  14  days,  the  person  who  made  the  complaint  shall  be  notified  of  the  reasons  for  the  delay  and  shall  subsequently  receive 
notification  as  provided  above. 

The  investigation  shall  be  conducted  in  a  confidential  manner.  Records  of  any  investigation  shall  be  considered  confidential 
information  to  the  extent  permitted  by  state  law.  Any  member  or  employee  of  the  commission  or  other  person  who,  prior  to  a 
determination  concerning  probable  cause,  discloses  information  about  any  preliminary  investigation,  except  as  necessary  to  conduct 
the  investigation,  shall  be  deemed  guilty  of  official  misconduct.  The  unauthorized  release  of  confidential  information  shall  be 
sufficient  grounds  for  the  termination  of  the  employee  or  removal  of  the  commissioner  responsible  for  such  release. 

(b)  Findings  of  Probable  Cause. 

No  finding  of  probable  cause  to  believe  that  a  provision  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  or  governmental  ethics  has  been  violated  shaU  be  made  by  the  commission  unless,  at  least  21  days 
prior  to  the  commission's  consideration  of  the  alleged  violation,  the  person  alleged  to  have  committed  the  violation  is  notified  of  the 
alleged  violation  by  service  of  process  or  registered  mail  with  return  receipt  requested,  is  provided  with  a  summary  of  the  evidence, 
and  is  informed  of  his  or  her  right  to  be  present  m  person  and  to  be  represented  by  counsel  at  any  proceeding  of  the  commission 
held  for  the  purpose  of  considering  whether  probable  cause  exists  for  believing  the  person  committed  the  violation.  Notice  to  the 
alleged  violator  shall  be  deemed  made  on  the  date  of  service,  the  date  the  registered  mail  receipt  is  signed,  or,  if  the  registered  mail 
receipt  is  not  signed,  the  date  returned  by  the  post  office.  A  proceeding  held  for  the  purpose  of  considering  probable  cause  shall  be 
private  to  the  extent  permitted  by  state  law  unless  the  alleged  violator  files  with  the  commission  a  written  request  that  the 
proceeding  be  public. 

(c)  Administrative  Orders  and  Penalties. 

(i)    When  the  commission  deteimines  there  is  probable  cause  for  believing  a  provision  of  this  charter  or  Cit>'  ordinance  has 
been  violated,  it  may  hold  a  public  hearing  to  determine  if  such  a  violation  has  occurred.  When  the  commission  determines  on  the 
basis  of  substantial  evidence  presented  at  the  hearing  that  a  violation  has  occurred,  it  shall  issue  an  order  which  may  require  the 
violator  to: 

( 1 )  Cease  and  desist  the  violation; 

(2)  File  any  reports,  statements  or  other  documents  or  information  required  by  law;  and/or 

(3)  Pay  a  monetary  penalty  to  the  general  f^nd  of  the  City  of  up  to  five  thousand  dollars  ($5,000)  for  each  violation  or 
three  times  the  amount  which  the  person  failed  to  report  properly  or  unlawfully  contributed,  expended,  gave  or  received,  whichever 
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is  greater.  Penalties  that  are  assessed  but  uncoDected  after  60  days  shall  be  refen'ed  to  the  bureau  of  delinquent  revenues  for 
collection. 

In  addition,  with  respect  to  City  officers  other  than  those  identified  m  Section  8.107  of  this  charter,  when  the  commission 
determines  on  the  basis  of  substantial  evidence  presented  at  the  hearing  that  a  violation  has  occurred,  the  commission  may 
recommend  to  the  appointing  officer  that  the  officer  be  removed  from  office. 

When  the  commission  deteixnines  that  no  violation  has  occurred,  it  shall  pubUsh  a  declaration  so  stating. 

(d)    In  addition  to  any  other  penalty  that  may  be  imposed  by  law,  any  person  who  violates  any  provision  of  this  charter  or  of  a 
City  ordinance  relating  to  campaign  finance, 'lobbying,  conflicts  of  interest  or  governmental  ethics,  or  who  causes  any  other  person 
to  violate  any  such  provision,  or  who  aids  and  abets  any  other  person  in  such  violation,  shall  be  Uable  under  the  provisions  of  this 
section.  ■ 

(Amended  November  2001) 


C3.699-14  COMMISSION  FUNDING 

The  ethics  commission  may  impose  fees  related  to  the  administration  and  enforcement  of  ordinances  and  provisions  of  this 
charter  related  to  campaign  finance,  lobbying,  campaign  consultants  and  governmental  ethics.  The  fees  shall  become  effective  30 
days  after  their  approval  by  the  commission  unless  the  board  of  supervisors,  by  a  vote  of  two-thirds  of  all  of  its  members, 
disapproves  the  fees  within  this  30  day  period. 

(Amended  November  2001) 


C3.699-15 


(Repealed  November  2001 ) 


C3.699-16  TRANSFER  OF  POSITION 

Upon  the  effective  date  of  this  section,  the  civil  service  commission  immediately  shall  conduct  a  study  to  classify  a  position  and 
determine  the  proper  salary  for  the  ethics  commission  employee  who  will  be  primarily  responsible  for  administering  and  enforcing 
the  City's  Improper  Government  Activities  Ordinance.  Effective  July  1,  1994,  the  mayor  and  board  of  supervisors  shall  transfer 
fi-om  the  mayor's  office  to  the  ethics  commission  one  position.  This  transfer  will  be  effected  as  follows.  The  mayor  and  board  of 
supervisors  will  adopt  an  ordinance  eliminating  one  position  in  the  mayor's  office.  The  position  ehminated  shall  be  the  position  with 
the  salary  that  most  closely  approximates  the  salary  determined  by  the  civil  service  commission  for  the  employee  who  will  be 
primarily  responsible  for  administering  and  enforcing  the  City's  Improper  Government  Activities  Ordinance.  At  the  same  time,  the 
mayor  and  board  of  supervisors  shall  adopt  an  ordinance  creating  and  fundrag  the  position  of  the  ethics  commission  employee  who 
wiU  be  primarily  responsible  for  administering  and  enforcing  the  City's  Improper  Government  Activities  Ordinance. 


C8.105 


(Repealed  November  2003) 
Disclaimer 

"Hiis  Code  of  Ordinances  and/or  any  other  documents  that  appear  on  this  site  may  not  reflect  the  most  cun-ent  legislation  adopted  by  the  Municipality.  American  Legal  Pubfishlng 
Corporation  provides  these  documents  for  Informational  purposes  only.  These  documents  should  not  be  relied  upon  as  the  definitive  authority  for  local  legislation.  Addlbonally.  (he 
formatting  and  pagination  of  the  posted  documents  varies  from  the  fonnatting  and  pagination  of  the  official  copy.  The  official  printed  copy  of  a  Code  of  Ordinances  should  be  consiiled 

For  further  Information  regarding  the  official  version  of  any  of  this  Code  of  Ordinances  or  other  documents  posted  on  this  site,  please  contact  the  MunidoaBty  directly  or  contact 
American  Legal  Publlstiing  toll-free  at  800^45-5588. 

©  201 1  American  Legal  Publishing  Corporation 
lechsuppor1@amlegal.com 
1.800.445.5588. 
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San  Francisco  Administrative  Code 


CHAPTER  61: 

THE  SAN  FRANCISCO  SUNSHINE  ORDINANCE  OF  1999 

Article 

I,  IN  GENERAL 

n.  PUBLIC  ACCESS  TO  MEETINGS 

HI.  PUBLIC  INFORMATLON  AND  PUBLIC  RECORDS 

IV.  POLICY  IMPLEMENTATION 

ARTICLE  I: 
IN  GENERAL 

Sec.  67. L        Findings  and  Purpose. 
Sec.  67.2.  '  Citation. 

SEG.67.1.  FINDINGS  AND  PUTUPOSE. 

The  Board  of  Supervisors  and  the  People  of  the  City  and  County  of  San  Francisco  find  and  declare: 

(a)  Govemment's  duty  is  to  serve  the  public,  reaching  its  decisions  ia  full  view  of  the  public. 

(b)  Elected  officials,  commissions,  boards,  councils  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's 
business.  The  people  do  not  cede  to  these  entities  the  right  to  decide  what  the  people  should  know  about  the  operations  of  local 
government. 

(c)  Although  California  has  a  long  tradition  of  laws  designed  to  protect  the  public's  access  to  the  workings  of  government, 
every  generation  of  governmental  leaders  includes  officials  who  feel  more  comfortable  conducting  public  business  away  from  the 
scrutiny  of  those  who  elect  and  employ  them.  New  approaches  to  government  constantly  offer  public  officials  additional  ways  to 
hide  the  making  of  public  policy  from  the  public.  As  government  evolves,  so  must  the  laws  designed  to  ensure  that  the  process 
remains  visible. 


(d)  The  right  of  the  people  to  know  what  their  government  and  those  acting  on  behalf  of  their  government  are  doing  is 
fundamental  to  democracy,  and  with  very  few  exceptions,  that  right  supersedes  any  other  policy  interest  government  officials  may 
use  to  prevent  public  access  to  information,  Only  in  rare  and  unusual  cifcumstances  does  the  public  benefit  fi-om  allowing  the 
business  of  government  to  be  conducted  in  secret,  and  those  circumstances  should  be  carefully  and  narrowly  defined  to  prevent 
public  officials  from  abusing  their  authority, 

(e)  Public  officials  who  attempt  to  conduct  the  public's  business  in  secret  should  be  held  accountable  for  their  actions.  Only  a 
strong  Open  Government  and  Sunshine  Ordinance,  enforced  by  a  strong  Sunshine  Ordinance  Task  Force,  can  protect  the  public's 
interest  in  open  government. 

(f)  The  people  of  San  Francisco  enact  these  amendments  to  assure  that  the  people  of  the  City  remain  in  control  of  the 
government  they  have  created. 

(g)  Private  entities  and  individuals  and  employees  and  officials  of  the  City  and  County  of  San  Francisco  have  rights  to  privacy 
that  must  be  respected.  However,  when  a  person  or  entity  is  before  a  policy  body  or  passive  meeting  body,  that  person,  and  the 
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public,  has  the  right  to  an  open  and  public  process.  ^ 

(Added  by  Ord.  265-93,  App,  8/18/93;  troended  by  Proposition  G,  1 1/2/99) 

SEC.  67.2.  CTTATTON. 

This  Chapter  may  be  cited  as  the  San  Francisco  Sunshine  Ordinance. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposilion  G,  1 1/2/99) 

ARTICLE  II: 
PUBLIC  ACCESS  TO  INIEETINGS 


Definitions. 

Passive  Meetings. 

Meetings  To  Be  Open  and  Public;  Application  of  Brown  Act. 

Conduct  of  Business;  Time  and  Place  For  Meetings. 

Sec.  67.7-1 . 

Public  Notice  Requirements, 

Sec.  67.8. 

Agenda  Disclosures;  Closed  Sessions. 

Sec.  67.8-1. 

Additional  Requirements  for  Closed  Sessions. 

Sec.  67.9. 

Agendas  and  Related  Materials:  PubUc  Records. 

Sec.  67.10. 

Closed  Sessions:  Permitted  Topics. 

Sec.  67.11. 

Statement  of  Reasons  For  Closed  Sessions. 

Sec.  67.12. 

Disclosure  of  Closed  Session  Discussions  and  Actions. 

Sec.  67.13. 

Barriers  to  Attendance  Prohibited. 

Sec.  67.14. 

Video  and  Audio  Recording,  Filming  and  Still  Photography. 

Sec.  67.15. 

Public  Testimony. 

Sec.  67.16. 

Minutes. 

Sec.  67.17. 

Public  Comment  By  Members  of  Policy  Bodies. 

SEC.  67.3.  DEFINITIONS. 

Whenever  in  this  /Article  the  following  words  or  phrases  are  used,  they  shall  have  the  following  meanings: 

(a)  "City"  shall  mean  the  City  and  County  of  San  Francisco. 

(b)  "Meeting"  shall  mean  any  of  the  following: 

(1)    A  congregation  of  a  majority  of  the  members  of  a  policy  body  at  the  same  time  and  place; 
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(2)  A  series  of  gatherings,  each  of  which  involves  less  than  a  majority  of  a  policy  body,  to  hear,  discuss  or  debTjerate  upon 
any  item  that  is  within  the  subject  matter  jurisdiction  of  the  City,  if  the  cumulative  result  is  that  a  majority  of  members  has  become 
involved  in  such  gatherings;  or 

(3)  Any  other  use  of  personal  intermediaries  or  communications  media  that  could  permit  a  majority  of  the  members  of  a 
policy  body  to  become  aware  of  an  item  of  business  and  of  the  views  or  positions  of  other  members  with  respect  thereto,  and  to 
negotiate  consensus  thereupon. 

(4)  "Meeting"  shall  not  include  any  of  the  following: 

(A)  Individual  contacts  or  conversations  between  a  member  of  a  policy  body  and  another  person  that  do  not  convey  to 
the  member  the  views  or  positions  of  other  members  upon  the  subject  matter  of  the  contact  or  conversation  and  in  which  the 
member  does  not  soUcit  or  encourage  the  restatement  of  the  views  of  the  other  members; 

(B)  The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  a  regional,  statewide  or  national  conference,  or  at 
a  meeting  organized  to  address  a  topic  of  local  community  concern  and  open  to  the  public,  provided  that  a  majority  of  the  members 
refrains  from  using  the  occasion  to  collectively  discuss  the  topic  of  the  gathering  or  any  other  business  within  the  subject  matter 
jurisdiction  of  the  City;  or 

(C)  The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  a  purely  social,  recreational  or  ceremonial 
occasion  other  than  one  sponsored  or  organized  by  or  for  the  policy  body  itself,  provided  that  a  majority  of  the  members  refrains 
from  using  the  occasion  to  discuss  any  business  within  the  subject  matter  jurisdiction  of  this  body.  A  meal  gathering  of  a  policy 
body  before,  during  or  after  a  business  meeting  of  the  body  is  part  of  that  meeting  and  shall  be  conducted  only  under  circumstances 
that  permit  public  access  to  hear  and  observe  the  discussion  of  members.  Such  meetings  shall  not  be  conducted  m  restaui-ants  or 
other  accommodations  where  public  access  is  possible  only  in  consideration  of  making  a  pui-chase  or  some  other  payment  of  value. 

(C-1)*     The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  an  open  and  noticed  meeting  of  a  standing 
committee  of  that  body,  provided  that  the  members  of  the  pohcy  body  who  are  not  members  of  the  standing  committee  attend  only 
as  observers. 

(D)  Proceedings  of  the  Department  of  Social  Services  Child  Welfare  Placement  and  Review  Committee  or  similar 
committees  which  exist  to  consider  confidential  information  and  make  decisions  regarding  Department  of  Social  Services  cUents. 

(c)  "Passive  meeting  body"  shall  mean: 

(1)  Advisory  committees  created  by  the  initiative  of  a  member  of  a  pohcy  body,  the  Mayor,  or  a  department  head; 

(2)  Any  group  that  meets  to  discuss  with  or  advise  the  Mayor  or  any  Department  Head  on  fiscal,  economic,  or  policy 

issues; 

(3)  Social,  recreational  or  ceremonial  occasions  sponsored  or  organized  by  or  for  a  pohcy  body  to  which  a  majority  of  the 
body  has  been  invited, 

(4)  "Passive  meeting  body"  shall  not  include  a  committee  that  consists  solely  of  employees  of  the  City  and  County  of  San 
Francisco  created  by  the  mitiative  of  a  member  of  a  pohcy  body,  the  Mayor,  or  a  department  head; 

(5)  Notwithstanding  the  provisions  of  paragi'aph  (4)  above,  "Passive  meeting  body"  shall  include  a  committee  that  consists 
solely  of  employees  of  the  City  and  County  of  San  Francisco  when  such  committee  is  reviewing,  developing,  modifying,  or  creating 
City  pohcies  or  procedures  relating  to  the  public  health,  safety,  or  welfare  or  relating  to  services  for  the  homeless; 

(d)  "Policy  Body"  shall  mean: 

(1)  The  Board  of  Supervisors; 

(2)  Any  other  board  or  commission  enumerated  in  the  Charter; 

(3)  Any  board,  commission,  committee,  or  other  body  created  by  ordinance  or  resolution  of  the  Board  of  Supervisors; 

(4)  Any  advisory  board,  commission,  committee  or  body,  created  by  the  initiative  of  a  policy  body; 

(5)  Any  standing  conmiittee  of  a  policy  body  irrespective  of  its  composition. 

(6)  "Policy  Body"  shall  not  include  a  committee  which  consists  solely  of  employees  of  the  City  and  County  of  San 
Francisco,  unless  such  committee  was  estabUshed  by  Charter  or  by  ordmance  or  resolution  of  the  Board  of  Supervisors. 
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(7)  Any  advisory  board,  commission,  committee,  or  council  created  by  a  federal,  State,  or  local  grant  whose  members  are 
appointed  by  City  officials,  employees  or  agents. 

(Added  by  Od  265-93,  App.  8/18/93;  amended  by  Ord.  129-98.  App.  4/17/98;  Proposition  G,  1 1/2/99) 

Editor's  note 

*The  drafters  of  Proposition  G  (November  2,  1999)  inadvertently  omitted  section  67.3(b)(4)(C-l),  formerly  section  67.3(b) 
(^)(D),from  the  text  of  the  ordinance  submitted  to  the  voters. 

^^^^IaT^ASSV^^KW'^,   ^.  ^  '-'^-^ 

(a)  All  gatherings  of  passive  meeting  bodies  shall  be  accessible  to  individuals  upon  inquii^  and  to  the  extent  possible 
consistent  with  the  facilities  in  which  they  occur. 

(1)  Such  gatherings  need  not  be  formally  noticed,  except  on  the  City's  website  whenever  possible,  although  the  time,  place 
and  nature  of  the  gathering  shaU  be  disclosed  upon  inquiry  by  a  member  of  the  public,  and  any  agenda  actually  prepared  for  the 
gathering  shall  be  accessible  to  such  inquirei-s  as  a  public  record. 

(2)  Such  gatherings  need  not  be  conducted  in  any  particular  space  for  the  accommodation  of  members  of  the  public, 
although  members  of  the  public  shall  be  permitted  to  observe  on  a  space  available  basis  consistent  with  legal  and  practical 
restrictions  on  occupancy. 

(3)  Such  gatherings  of  a  business  nature  need  not  provide  opportunities  for  comment  by  members  of  the  public,  although 
the  person  presiding  may,  in  his  or  her  discretion,  entertain  such  questions  or  comments  from  spectators  as  may  be  relevant  to  the 
business  of  the  gathering. 

(4)  Such  gatherings  of  a  social  or  ceremonial  nature  need  not  provide  refreshments  to  spectators. 

(5)  Gatherings  subject  to  this  subsection  include  the  following:  advisory  committees  or  other  multimember  bodies  created 
in  writing  or  by  the  initiative  of,  or  otherwise  primarily  formed  or  existing  to  serve  as  a  non-governmental  advisor  to,  a  member  of  a 
policy  body,  the  Mayor,  the  City  Administrator,  a  department  head,  or  any  elective  ofQcer,  and  social,  recreational  or  ceremonial 
occasions  sponsored  or  organized  by  or  for  a  policy  body  to  which  a  majority  of  the  body  has  been  mvited.  This  subsection  shall  not 
apply  to  a  committee  which  consists  solely  of  employees  of  the  City  and  County  of  San  Francisco. 

(6)  Gatherings  defined  in  subdivision  (5)  may  hold  closed  sessions  under  circumstances  allowed  by  this  Article. 

(b)  To  the  extent  not  inconsistent  with  State  or  federal  law,  a  policy  body  shall  include  in  any  contract  with  an  entity  that 
ovras,  operates  or  manages  any  property  in  which  the  City  has  or  will  have  an  ownership  interest,  including  a  mortgage,  and  on 
which  the  entity  performs  a  government  function  related  to  the  furtherance  of  health,  safety  or  welfare,  a  requii-ement  that  any 
meeting  of  the  governing  board  of  the  entity  to  address  any  matter  relating  to  the  property  or  its  government  related  activiries  on  the 
property,  or  performance  under  the  contract  or  grant,  be  conducted  as  provided  in  Subdivision  (a)  of  this  section.  Records  made 
available  to  the  governing  board  relating  to  such  matters  shall  be  likewise  available  to  the  public,  at  a  cost  not  to  exceed  the  actual 
cost  up  to  10  cents  per  page,  or  at  a  higher  actual  cost  as  demonstrated  in  v/riting  to  such  governing  board. 

(Added  by  Ord.  265-93.  App.  8/1 8/93;  amended  by  Ord.  287-96.  App.  7/12/96;  Proposiuon  0,  1 1/2/99) 

SEclvir^iiTiNGS  TO  IM  lU.IC;  AIM^LICATION  OF  BROVW^^ 

ACT. 

All  meetings  of  any  policy  body  shall  be  open  and  public,  and  governed  by  the  provisions  of  the  Ralph  M,  Brown  Act 
(Government  Code  Sections  54950  et.  seq.)  and  of  this  Article.  In  case  of  inconsistent  requirements  under  tlie  Brown  Act  and  this 
Article,  the  requii-ement  which  would  result  in  greater  or  more  expedited  public  access  shall  apply. 

(Added  by  Ord  265-93.  App.  8/18/93;  amended  by  Proposition  0.  1 1/2/99) 


SEC.  67.6.  CONDUCT  OF  BUSINESS;  TIME  AND  PLACE  FOR  MEETINGS. 

(a)  Each  policy  body,  except  for  advisory  bodies,  shall  establish  by  resolution  or  motion  the  time  and  place  for  holding  regular 
meetings. 
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(b)  Unless  otherwise  required  by  state  or  federal  law  or  necessary  to  inspect  real  property  or  personal  property  which  cannot 
be  conveniently  brought  within  the  territory  of  the  City  and  County  of  San  Francisco  or  to  meet  with  residents  residing  on  property 
owned  by  the  City,  or  to  meet  with  residents  of  another  jurisdiction  to  discuss  actions  of  the  policy  body  that  affect  those  residents, 
all  meetings  of  its  policy  bodies  shall  be  held  within  the  City  and  County  of  San  Francisco. 

(c)  If  a  regular  meeting  would  otherwise  fall  on  a  holiday,  it  shall  instead  be  held  on  the  next  business  day,  unless  otherwise 
rescheduled  in  advance, 

(d)  If,  because  of  fire,  flood,  earthquake  or  other  emergency,  it  would  be  unsafe  to  meet  at  the  regular  meeting  place, 
meetings  may  be  held  for  the  duration  of  the  emergency  at  some  other  place  specified  by  the  policy  body.  The  change  of  meeting 
site  shall  be  announced,  by  the  most  rapid  means  of  communication  available  at  the  time,  in  a  notice  to  the  local  media  who  have 
requested  written  notice  of  special  meetings  pursuant  to  Government  Code  Section  54956.  Reasonable  attempts  shall  be  made  to 
contact  others  regarding  the  change  in  meeting  location. 

(e)  Meetings  of  passive  meeting  bodies  as  specified  in  Section  67.6(d)(4)  of  this  article  shaU  be  preceded  by  notice  delivered 
personally  or  by  mail,  e-mail,  or  facsimile  as  reasonably  requested  at  least  72  hours  before  the  time  of  such  meeting  to  each  person 
who  has  requested,  in  writing,  notice  of  such  meeting.  If  the  advisory  body  elects  to  hold  regular  meetings,  it  shall  provide  by 
bylaws,  or  whatever  other  rule  is  utilized  by  that  advisoiy  body  for  the  conduct  of  its  business,  for  the  time  and  place  for  holding 
such  regular  meetings.  In  such  case,  no  notice  of  regular  meetings,  other  than  the  posting  of  an  agenda  pursuant  to  Section  67.7  of 
this  article  in  the  place  used  by  the  poUcy  body  which  it  advises,  is  required.  ' 

(f)  Special  meetings  of  any  policy  body,  including  advisory  bodies  that  choose  to  establish  regular  meeting  times,  may  be 
called  at  any  tkne  by  the  presiding  officer  thereof  or  by  a  majority  of  the  members  thereof  by  delivering  personally  or  by  mail 
written  notice  to  each  member  of  such  poUcy  body  and  the  local  media  who  have  requested  written  notice  of  special  meetings  in 
writing.  Such  notice  of  a  special  meeting  shall  be  delivered  as  described  in  (e)  at  least  72  hours  before  the  time  of  such  meeting  as 
specified  in  the  notice.  The  notice  shall  specify  the  time  and  place  of  the  special  meeting  and  the  business  to  be  transacted.  No 
other  business  shall  be  considered  at  such  meetings.  Such  written  notice  may  be  dispensed  with  as  to  any  member  who  at  or  prior  to 
the  time  the  meeting  convenes  files  with  the  presiding  officer  or  secretary  of  the  body  or  commission  a  written  waiver  of  notice. 
Such  waiver  may  be  given  by  telegram.  Such  written  notice  may  also  be  dispensed  with  as  to  any  member  who  is  actually  present  at 
the  meeting  at  the  time  it  convenes.  Each  special  meeting  shall  be  held  at  the  regular  meeting  place  of  the  policy  body  except  that 
the  poUcy  body  may  designate  an  alternate  meeting  place  provided  that  such  alternate  location  is  specified  in  the  notice  of  the 
special  meeting;  fiirther  provided  that  the  notice  of  the  special  meeting  shall  be  given  at  least  15  days  prior  to  said  special  meeting 
being  held  at  an  alternate  location.  This  provision  shall  not  apply  where  the  alternative  meetmg  location  is  located  within  the  same 
building  as  the  regular  meeting  place, 

(g)  If  a  meeting  must  be  canceled,  continued  or  rescheduled  for  any  reason,  notice  of  such  change  shall  be  provided  to  the 
pubUc  as  soon  as  is  reasonably  possible,  including  posting  of  a  canceUation  notice  in  the  same  manner  as  described  in  Section 
67, 7(c),  and  mailed  notice  if  sufficient  time  permits, 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.7.  AGEOTA  REQUIREMENTS;  REGULAR  MEETINGS. 

(a)  At  least  72  hours  before  a  regular  meetbg,  a  policy  body  shall  post  an  agenda  containing  a  meanmgful  description  of  each 
item  of  business  to  be  transacted  or  discussed  at  the  meeting.  Agendas  shall  specily  for  each  item  of  business  the  proposed  action  or 
a  statement  the  item  is  for  discussion  only.  In  addition,  a  policy  body  shall  post  a  current  agenda  on  its  Internet  site  at  least  72  hours 
before  a  regular  meeting, 

(b)  A  description  is  meaningful  if  it  is  sufficiently  clear  and  specific  to  alert  a  person  of  average  intelligence  and  education 
whose  interests  are  affected  by  the  item  that  he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more  information  on  the  item. 
The  description  should  be  brief  concise  and  written  in  plain,  easily  understood  English.  It  shall  refer  to  any  explanatory  documents 
that  have  been  provided  to  the  pohcy  body  in  connection  with  an  agenda  item,  such  as  correspondence  or  reports,  and  such 
documents  shaU  be  posted  adjacent  to  the  agenda  or,  if  such  documents  are  of  more  than  one  page  in  length,  made  available  for 
public  inspection  and  copying  at  a  location  indicated  on  the  agenda  during  normal  office  hours. 

(c)  The  agenda  shall  specify  the  time  and  location  of  the  regular  meeting  and  shall  be  posted  in  a  location  that  is  freely 
accessible  to  members  of  the  pubhc, 

(d)  No  action  or  discussion  shall  be  undertaken  on  any  item  not  appearing  on  the  posted  agenda,  except  that  members  of  a 
policy  body  may  respond  to  statements  made  or  questions  posed  by  persons  exercising  their  public  testimony  rights,  to  the  extent  of 
asking  a  question  for  clarification,  providing  a  reference  to  staff  or  other  resources  for  factual  infomation,  or  requesting  staff  to 
report  back  to  the  body  at  a  subsequent  meeting  concerning  the  matter  raised  by  such  testimony. 
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(e)  Notwithstanding  Subdivision  (d),  tlie  policy  body  may  take  action  on  items  of  busmess  not  appearing  on  the  posted  agenda 
under  any  of  the  following  conditions: 

(1)  Upon  a  determination  by  a  majority  vote  of  the  body  that  an  accident,  natural  disaster  or  work  force  disruption  poses  a 
threat  to  pubb'c  health  and  safety. 

(2)  Upon  a  good  faith,  reasonable  determination  by  a  t%N'o-thii-ds  vote  of  the  body,  or,  if  less  than  two-thirds  of  the  members 
are  present,  a  unanimous  vote  of  those  members  present,  that  (A)  the  need  to  take  immediate  action  on  the  item  is  so  imperative  as 
to  threaten  serious  injury  to  the  public  interest  if  action  were  deferred  to  a  subsequent  special  or  regular  meeting,  or  relates  to  a 
purely  commendatory  action,  and  (B)  that  the  need  for  such  action  came  to  the  attention  of  the  body  subsequent  to  the  agenda 
being  posted  as  specified  in  subdivision  (a). 

(3)  The  item  was  on  an  agenda  posted  pursuant  to  subdivision  (a)  for  a  prior  meeting  of  the  body  occurring  not  more  than 
frvc  calendar  days  prior  to  the  date  action  is  taken  on  the  item,  and  at  the  prior  meeting  the  item  was  continued  to  the  meeting  at 
which  action  is  being  taken. 

(f)  Each  board  and  commission  enumerated  in  the  Charter  shall  ensure  that  agendas  for  regular  and  special  meetbgs  are  made 
available  to  speech  and  hearing  impaired  persons  through  telecommunications  devices  for  the  deaf,  telecommunications  relay 
services  or  equivalent  systems,  and,  upon  request,  to  sight  impaired  persons  through  Braille  or  enlarged  type. 

(g)  Each  policy  body  shall  ensure  that  notices  and  agendas  for  regular  and  special  meetings  shall  include  the  following  notice: 

KNOW  YOUR  RIGHTS  UNDER 
TOE  SUNSHINE  ORDINANCE 
(Chapter  67  of  the 
San  Francisco  Administrative  Code) 

Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public. 

Commissions,  boards,  councils  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance 
assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION 
ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE 
ORDINANCE  OR  TO  REPORT  A  VIOLATION 
OF  THE  ORDINANCE,  CONTACT  THE  , 
SUNSHINE  ORDINANCE  TASK  FORCE. 

(h)  Each  agenda  of  a  policy  body  covered  by  this  Sunshine  Ordinance  shall  include  the  address,  area  code  and  phone  number, 
fax  number,  e-mail  address,  and  a  contact  person's  name  for  the  Sunshine  Ordinance  Task  Force.  Information  on  how  to  obtain  a 
free  copy  of  the  Sunshine  Ordinance  shall  be  included  on  each  agenda. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  292-95,  App.  9/8/95;  Ord.  185-96,  App.  5/8/96;  Proposition  O,  1 1/2/99) 


SEC.  67.7-1.  PUBLIC  NOTICE  REQUIREMENTS. 

(a)  Any  public  notice  that  is  mailed,  posted  or  published  by  a  City  department,  board,  agency  or  commission  to  residents 
residing  within  a  specific  ai'ea  to  infoiTn  those  residents  of  a  matter  that  may  impact  their  property  or  that  neighborhood  area,  shall 
be  brief,  concise  and  witten  in  plain,  easily  understood  English. 

(b)  The  notice  should  inform  the  residents  of  the  proposal  or  planned  activity,  the  length  of  time  planned  for  the  activity,  the 
effect  of  the  proposal  or  activity,  and  a  telephone  contact  for  residents  who  have  questions. 

(c)  If  the  notice  informs  the  public  of  a  public  meeting  or  hearing,  then  the  notice  shall  state  that  persons  who  are  unable  to 
attend  the  pubhc  meeting  or  hearing  may  submit  to  the  City,  by  the  time  the  proceeding  begins,  written  comments  reprding  the 
subject  of  the  meeting  or  hearing,  that  these  comments  will  be  made  a  part  of  the  official  public  record,  and  that  the  cominents  will 
be  brought  to  the  attention  of  the  person  or  persons  conducting  the  public  meeting  or  hearing.  The  notice  should  also  state  the  name 
and  address  of  the  person  or  persons  to  whom  those  written  comments  should  be  submitted. 

(Added  by  Ord.  185-96.  App.  5/8/96;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.8.  AGENDA  DISCLOSURES:  CLOSED  SESSIONS. 


6  of  25 


1 1/9/2011  9:32  AM 


http://www.amlegal.com/alpscnpts/get-contenLaspx 


(a)    In  addition  to  the  brief  general  description  of  items  to  be  discussed  or  acted  upon  in  open  and  public  session,  the  agenda 
posted  pursuant  to  Government  Code  Section  54954.2,  any  mailed  notice  given  pursuant  to  Government  Code  Section  54954.1,  and 
any  call  and  notice  delivered  to  the  local  media  and  posted  pursuant  to  Government  Code  Section  54956  shall  specify  and  disclose 
the  nature  of  any  closed  sessions  by  providing  all  of  the  following  information: 

(1)  With  respect  to  a  closed  session  held  pursuant  to  Government  Code  Section  54956.7; 
LICENSE/PERMIT  DETERMINATION: 

 applicant(s) 

The  space  shall  be  used  to  specify  the  number  of  persons  whose  appUcations  are  to  be  reviewed. 

(2)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Secrion  54956.8: 

CONFERENCE  WITH  REAL  PROPERTY 

NEGOTIATOR 

Property: 

Person(s)  negotiating: 

Under  negotiation: 

Price:  Tenns  of  payment:  Both:  

The  space  under  "Property"  shall  be  used  to  list  an  address,  including  cross  streets  where  apphcable,  or  other  description  or 
name  which  permits  a  reasonably  ready  identification  of  each  pai'cei  or  structure  subject  to  negotiation.  The  space  under  "Person(s) 
negotiating"  shall  be  used  to  identify  the  person  or  persons  with  whom  negotiations  concerning  that  property  are  in  progress.  The 
spaces  under  "Under  negotiation"  shall  be  checked  off  as  apphcable  to  indicate  which  issues  are  to  be  discussed. 

(3)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54956.9, 

either: 

CONFERENCE  WITH  LEGAL  COUNSEL 
Existing  litigation: 

 Unspecified  to  protect  service  of  process 

 Unspecified  to  protect  settlement  posture 

or: 

CONFERENCE  WITH  LEGAL  COUNSEL 

Anticipated  litigation:  As  defendant  As  plamtiff 

The  space  under  "Existing  litigation"  shall  be  used  to  specifically  identify  a  case  under  discussion  pursuant  to  subdivision  (a)  of 
Government  Code  Section  54956.9,  including  the  case  name,  court,  and  case  number,  unless  the  identification  would  jeopardize  the 
City's  abihty  to  effectuate  service  of  process  upon  one  or  more  unserved  parties,  in  which  instance  the  space  in  the  next  succeeding 
Ime  shall  be  checked,  or  unless  the  identification  would  jeopardize  the  City's  ability  to  conclude  existing  settlement  negotiations  to 
its  advantage,  in  which  instance  the  space  in  the  next  succeeding  line  shall  be  checked.  If  the  closed  session  is  called  pursuant  to 
subdivision  (b)  or  (c)  of  Section  54956.9,  the  appropriate  space  shall  be  checked  under  "Anticipated  litigation"  to  indicate  the  City's 
anticipated  position  as  defendant  or  plaintiff  respectively.  If  more  than  one  instance  of  anticipated  litigation  is  to  be  reviewed,  space 
may  be  saved  by  entering  the  number  of  separate  instances  in  the  "As  defendant"  or  "As  plaintiff'  spaces  or  both  as  appropriate. 

(4)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Secrion  54957, 

either: 

THEREAT  TO  PUBLIC  SERVICES  OR  FACILITIES 

Name,  title  and  agency  of  law  enforcement  ofGcer(s)  to  be  conferred  with: 

or: 

PUBLIC  EMPLOYEE  APPOINIMENT/HERING 
Title/ description  of  position(s)  to  be  filled: 

PUBLIC  EMPLOYEE  PERFORMANCE 
EVALUAT[ON 


11/9/2011  9:32  AM 


http://www.amlegal.com/alpscripts/get-contentaspx 


Position  and,  in  the  case  of  a  routine  evaluation,  name  of  employee(s)  being  evaluated: 
or 

PUBLIC  EMPLOYEE  DISMISSAL 
Number  of  employees  affected: 

or: 

(5)     With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54957.6, 

either 

COMFERENCE  WITH  NEGOTIATOR 
COLLECT[\'E  BARGAINING 
Name  and  title  of  City's  negotiator: 

Organi2ation(s)  representing: 

 Police  officers,  firefighters  and  aiiport  police 

 Transit  Workers 

 Nurses 

 Miscellaneous  Employees 

Anticipated  issuc(s)  under  negotiation: 

 Wages 

 Hours 

 Benefits 

 Working  Conditions 

 Other  (specify  if  known) 

 All 

Where  renegotiating  a  memorandum  of  understanding  or  negotiating  a  successor  memorandum  of  understanding,  the  name  of  the 
memorandum  of  understanding: 

In  case  of  multiple  items  of  business  under  the  same  category,  lines  may  be  added  and  the  location  of  information  may  be 
reformatted  to  eliminate  unnecessary  duplication  and  space,  so  long  as  the  relationship  of  information  concerning  the  same  item  is 
reasonably  clear  to  the  reader.  As  an  alternative  to  the  inclusion  of  lengthy  lists  of  names  or  other  information  in  the  agenda,  or  as  a 
means  of  adding  items  to  an  earUer  completed  agenda,  the  agenda  may  incoiporate  by  reference  separately  prepared  documents 
containing  the  required  information,  so  long  as  copies  of  those  documents  are  posted  adjacent  to  the  agenda  within  the  time  periods 
required  by  Government  Code  Sections  54954.2  and  54956  and  provided  with  any  mailed  or  delivered  notices  required  by  Sections 
54954.1  or  54956. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 


SEC.  67.8-1.  ADDITIONAL  REQUIREMENTS  FOR  CLOSED  SESSIONS. 

(a)  All  closed  sessions  of  any  policy  body  covered  by  this  Ordinance  shall  be  either  audio  recorded  or  audio  and  video 
recorded  in  their  entirety  and  all  such  recordings  shall  be  retained  for  at  least  TEN  years,  or  permanently  where  technologically  and 
economically  feasible.  Closed  session  recordings  shall  be  made  available  whenever  all  rationales  for  closing  the  session  are  no 
longer  applicable.  Recordings  of  closed  sessions  of  a  policy  body  covered  by  this  Ordinance,  wherein  the  justification  for  the  closed 
session  is  due  to  "anticipated  litigation"  shall  be  released  to  the  public  in  accordance  with  any  of  tlie  following  provisions:  TWO 
years  after  the  meeting  if  no  litigation  is  filed;  UPON  EXPIRATION  of  the  statute  of  limitations  for  the  anticipated  litigation  if  no 
litigation  is  filed;  as  soon  as  the  controversy  leading  to  anticipated  litigation  is  settled  or  concluded. 

(b)  Each  agenda  item  for  a  policy  body  covered  by  this  ordinance  that  involve  existing  litigation  shall  identify  the  court,  case 
number,  and  date  the  case  was  filed  on  the  written  agenda.  For  each  agenda  item  for  a  group  covered  by  this  ordinance  that 
involves  anticipated  litigation,  the  City  Attorney's  Office  or  the  policy  body  shall  disclose  at  any  time  requested  and  to  any  member 
of  the  public  whether  such  anticipated  litigation  developed  into  Litigation  and  shall  identify  the  court,  case  number,  and  date  the 
case  was  filed. 

(Added  by  Piopo-.it-Ln  '■,  ! ""i 

SEC  77.9    \  ( .  I  \  I )  \  s  \  M )  RELATEDlSi^RMSrPlJBLlC  RECORDS. 
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(a)  Agendas  of  meetings  and  any  other  documents  on  file  with  the  clerk  of  the  policy  body,  when  intended  for  distribution  to 
all,  or  a  majority  of  all,  of  the  members  of  a  policy  body  in  connection  with  a  matter  anticipated  for  discussion  or  consideration  at  a 
public  meeting  shall  be  made  available  to  the  public.  To  the  extent  possible,  such  documents  shall  also  be  made  available  through 
the  policy  body's  Internet  site.  However,  this  disclosure  need  not  mclude  any  material  exempt  fi-om  public  disclosure  under  this 
ordinance. 

(b)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  intended  for  distribution  to  a  policy  body 
prior  to  commencement  of  a  pubUc  meeting  shall  be  made  available  for  public  inspection  and  copying  upon  request  prior  to 
commencement  of  such  meetiag,  whether  or  not  actually  distributed  to  or  received  by  the  body  at  the  time  of  the  request. 

(c)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  distributed  during  a  pubUc  meeting  but  prior 
to  commencement  of  their  discussion  shall  be  made  available  for  public  inspection  prior  to  commencement  of  and  during,  their 
discussion. 

(d)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  distributed  during  their  discussion  at  a  pubhc 
meeting  shall  be  made  available  for  public  inspection  immediately  or  as  soon  thereafter  as  is  practicable. 

(e)  A  policy  body  may  charge  a  dupUcation  fee  of  one  cent  per  page  for  a  copy  of  a  pubhc  record  prepared  for  consideration 
at  a  pubhc  meeting,  unless  a  special  fee  has  been  estabhshed  pursuant  to  the  procedure  set  forth  in  Section  67.28(d).  Neither  this 
section  nor  the  California  Pubhc  Records  Act  (Government  Code  sections  6250  et  seq.)  shaD  be  construed  to  limit  or  delay  the 
pub  he's  right  to  inspect  any  record  requii'ed  to  be  disclosed  by  that  act,  whether  or  not  distributed  to  a  policy  body. 

(Added  by  Ord.  265-93,  App.  8/1 8/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67 JOrCLOSED  SESSIONS:  PERMITTED  TOPICS. 


A  pohcy  body  may,  but  is  not  required  to,  hold  closed  sessions: 

(a)  With  the  Attorney  General,  District  Attorney,  SheiiEf,  or  Chief  of  PoUce,  or  their  respectr/e  deputies,  on  matters  posing  a 
threat  to  the  security  of  pubhc  buildings  or  a  threat  to  the  pubhc's  right  of  access  to  pubhc  services  or  public  facilities. 

(b)  To  consider  the 'appointment,  employment,  evaluation  of  performance,  or  dismissal  of  a  City  employee,  if  the  policy  body 
has  the  authority  to  appoint,  employ,  or  dismiss  the  employee,  or  to  hear  complaints  or  charges  brought  against  the  employee  by 
another  person  or  employee  unless  the  employee  complained  of  requests  a  public  hearing.  The  body  may  exclude  from  any  such 
public  meeting,  and  shall  exclude  from  any  such  closed  meeting,  during  the  comments  of  a  complainant,  any  or  all  other 
complainants  in  the  matter.  The  term  "employee"  as  used  in  this  section  shaU  not  include  any  elected  official,  member  of  a  pohcy 
body  or  applicant  for  such  a  position,  or  person  providing  services  to  the  City  as  an  independent  contractor  or  the  employee 
thereof,  including  but  not  limited  to  independent  attorneys  or  law  fii-ms  providing  legal  services  to  the  City  for  a  fee  rather  than  a 
salary. 

(c)  Notwithstanding  section  (b),  an  Executive  Compensation  Committee  estabhshed  pursuant  to  a  Memorandum  of 
Understanding  with  the  Municipal  Executives  Association  may  meet  in  closed  session  when  evaluating  the  perfoiTnance  of  an 
individual  officer  or  employee  subject  to  that  Memorandum  of  Understanding  or  when  estabhshing  performance  goals  for  such  an 
officer  or  employee  where  the  setting  of  such  goals  requires  discussion  of  that  individual's  performance. 

(d)  Based  on  advice  of  its  legal  counsel,  and  on  amotion  and  vote  in  open  session  to  assert  the  attomey-cUent  privilege,  to 
confer  with,  or  receive  advice  from,  its  legal  counsel  regarding  pending  htigation  when  discussion  in  open  session  concerning  those 
matters  would  likely  and  unavoidably  prejudice  the  position  of  the  City  in  that  htigation.  Litigation  shall  be  considered  pending 
when  any  of  the  foUowing  circumstances  exist: 

(1)  An  adjudicatory  proceeding  before  a  court,  adminisfrative  body  exercising  its  adjudicatory  authority,  hearing  officer,  or 
arbiti-ator,  to  which  the  City  is  a  party,  has  been  initiated  formally;  or, 

(2)  A  point  has  been  reached  where,  in  the  opinion  of  the  policy  body  on  the  advice  of  its  legal  counsel,  based  on  existing 
facts  and  circumstances,  there  is  a  significant  exposure  to  htigation  against  the  City,  or  the  body  is  meeting  only  to  decide  whether  a 
closed  session  is  authorized  pursuant  to  that  advice  or,  based  on  those  facts  and  circumstances,  the  body  has  decided  to  initiate  or  is 
decidmg  whether  to  initiate  litigation. 

(3)  A  closed  session  may  not  be  held  under  this  section  to  consider  the  qualifications  or  engagement  of  an  independent 
confract  attorney  or  law  firm,  for  litigation  services  or  otherwise, 

(e)  With  the  City's  designated  representatives  regarding  matters  within  the  scope  of  collective  bargaining  or  meeting  and 
conferring  with  pubhc  employee  organizations  when  a  pohcy  body  has  authority  over  such  matters. 
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(1)  Such  closed  sessions  shall  be  for  the  purpose  of  reviewing  the  City's  position  and  instructing  its  designated 
representatives  and  may  take  place  solely  prior  to  and  during  active  consultations  and  discussions  between  the  City's  designated 
representatives  and  the  representatives  of  employee  organizations  or  the  unrepresented  employees.  A  policy  body  shall  not  discuss 
compensation  or  other  contractual  matters  in  closed  session  with  one  or  more  employees  directly  interested  in  the  outcome  of  the 
negotiations. 

(2)  In  addition  to  the  closed  sessions  authorized  by  subsection  67.10(e)(1),  a  policy  body  subject  to  Government  Code 
Section  3501  may  hold  closed  sessions  with  its  designated  representatives  on  mandatory  subjects  within  the  scope  of  representation 
of  its  represented  employees,  as  determined  p  ::  i.i  :  ;   "^l  .  non  3504. 

(Added  by  Ord.  265-93.  App.  8/18/93;  tmcnded  b\  ^  Proposition  G,  11/2/99) 

SEC.  67.11.  STATEMENT  OF  l^ASONS  FOR  CLOSED  SESSIONS.  — » 

Prior  to  any  closed  session,  a  poUcy  body  shall  state  the  general  reason  or  reasons  for  the  closed  session,  and  shall  cite  the 
statutory  authority,  including  the  specific  section  and  subdivision,  or  other  legal  authorit)'  under  which  the  session  is  being  held.  In 
the  closed  session,  the  poUcy  body  may  consider  only  those  matters  covered  in  its  statement.  In  the  case  of  regular  and  special 
meetings,  the  statement  shall  be  made  m  the  form  of  the  agenda  disclosures  and  specifications  required  by  Section  67.8  of  this 
Article.  In  the  case  of  adjourned  and  continued  meetings,  the  statement  shall  be  made  with  the  same  disclosures  and  specifications 
required  by  Section  67.8  of  this  Article,  as  part  of  the  notice  provided  for  the  meeting. 

In  the  case  of  an  item  added  to  the  agenda  as  a  matter  of  urgent  necessity,  the  statement  shall  be  made  prior  to  the  determination 
of  urgency  and  with  the  same  disclosures  and  specifications  as  if  the  item  had  been  included  in  the  agenda  pursuant  to  Section  67.8 
of  this  Article.  Nothing  in  this  section  shall  require  or  authorize  a  disclosure  of  information  prohibited  by  state  or  federal  law.  ■ 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G.  1 1/2/99) 

SEC.  67.12.  DISCLOSURE  OF  CLOSED  SESSION  DISCUSSIONS  AND  ACTIONS. 

(a)  Ai^er  every  closed  session,  a  policy  body  may  in  its  discretion  and  m  the  public  interest,  disclose  to  the  public  any  portion 
of  its  discussion  that  is  not  confidential  under  federal  or  state  law,  the  Charter,  or  non-waivable  privilege.  The  body  shall,  by  motion 
and  vote  in  open  session,  elect  either  to  disclose  no  information  or  to  disclose  the  information  that  a  majority  deems  to  be  in  the 
public  interest.  The  disclosure  shall  be  made  through  the  presiding  officer  of  the  body  or  such  other  person,  present  in  the  closed 
session,  whom  he  or  she  designates  to  convey  the  information. 

(b)  A  policy  body  shall  publicly  report  any  action  taken  in  closed  session  and  the  vote  or  abstention  of  every  member  present 
thereon,  as  follows: 

(1)  Real  Property  Negotiations:  Approval  given  to  a  policy  body's  negotiator  concerning  real  estate  negotiations  pursuant 
to  Government  Code  Section  54956.8  shall  be  reported  as  soon  as  the  agreement  is  final.  If  its  own  approval  renders  the  agreement 
final,  the  policy  body  shall  report  that  approval,  the  substance  of  the  agreement  and  the  vote  thereon  in  open  session  immediately. 
If  final  approval  rests  with  another  party  to  the  negotiations,  the  body  shall  disclose  the  fact  of  that  approval,  the  substance  of  the 
agreement  and  the  body's  vote  or  votes  thereon  upon  inquiry  by  any  person,  as  soon  as  the  other  paity  or  its  agent  has  informed  the 
body  of  its  approval.  If  notwithstanding  the  fmal  approval  there  are  conditions  precedent  to  the  fmal  consummation  of  the 
transaction,  or  there  are  multiple  contiguous  or  closely  located  properties  that  are  being  considered  for  acquisition,  the  document 
referred  to  in  Subdivision  (b)  of  this  Section  need  not  be  disclosed  until  the  condition  has  been  satisfied  or  the  agreement  has  been 
reached  with  respect  to  all  the  properties,  or  both. 

(2)  Litigation:  Direction  or  approval  given  to  the  body's  legal  counsel  to  prosecute,  defend  or  seek  or  refrain  from  seeking 
appellate  review  or  relief,  or  to  otherwise  enter  as  a  party,  intervenor  or  amicus  curiae  in  any  form  of  litigation  as  the  result  of  a 
consultation  pursuant  to  Government  Code  Section  54956.9  shall  be  reported  in  open  session  as  soon  as  given,  or  at  the  first 
meeting  after  an  adverse  party  has  been  served  in  the  matter  if  immediate  disclosure  of  the  City's  intentions  would  be  contrary  to 
the  public  interest.  The  report  shall  identify  the  adverse  party  or  parties,  any  co-parties  with  the  City,  any  existing  claim  or  order  to 
be  defended  against  or  any  factual  cij-cumstances  or  contractual  dispute  giving  rise  to  the  City's  complaint,  petition  or  other 
litigation  initiative. 

(3)  Settlement:  A  policy  body  shall  neither  solicit  nor  agree  to  any  term  in  a  settlement  which  would  preclude  the  release  of 
the  text  of  the  settlement  itself  and  any  related  documentation  communicated  to  or  received  from  the  adverse  party  or  parties.  Any 
written  settlement  agreement  and  any  documents  attached  to  or  referenced  in  the  settlement  agreement  shall  be  made  publicly 
available  at  least  10  calendar  days  before  the  meeting  of  the  policy  body  at  which  the  settlement  is  to  be  approved  to  the  extent  that 
the  settlement  would  commit  the  City  or  a  department  thereof  to  adopting,  modifying,  or  discontinuing  an  existing  policy,  practice 
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or  program  or  otherwise  acting  other  than  to  pay  an  amount  of  money  less  than  $50,000.  The  agenda  for  any  meeting  in  which  a 
settlement  subject  to  this  Section  is  discussed  shall  identify  the  names  of  the  parties,  the  case  number,  the  court,  and  the  material 
terms  of  the  settlement.  Where  the  disclosure  of  documents  in  a  litigation  matter  that  has  been  settled  could  be  detrimental  to  the 
City's  interest  in  pending  Litigation  arising  from  the  same  facts  or  incident  and  involving  a  party  not  a  party  to  or  otherwise  aware  of 
the  settlement,  the  documents  required  to  be  disclosed  by  Subdivision  (b)  of  this  Section  need  not  be  disclosed  until  the  other  case 
is  settled  or  otherwise  finally  concluded. 

(4)  Employee  Actions:  Action  taken  to  appoint,  employ,  dismiss,  transfer  or  accept  the  resignation  of  a  public  employee  in 
closed  session  pursuant  to  Government  Code  Section  54957  shall  be  reported  unmediately  in  a  manner  that  names  the  employee, 
the  action  taken  and  position  affected  and,  in  the  case  of  dismissal  for  a  violation  of  law  or  of  the  poUcy  of  the  City,  the  reason  for 
dismissal.  "Dismissal"  within  the  meaning  of  this  ordinance  includes  any  termination  of  employment  at  the  will  of  the  employer 
rather  than  of  the  employee,  however  characterized.  The  proposed  terms  of  any  separation  agreement  shall  be  immediately 
disclosed  as  soon  as  presented  to  the  body,  and  its  final  terms  shall  be  unmediately  disclosed  upon  approval  by  the  body. 

(5)  Collective  Bargaining:  Any  collectively  bargained  agreement  shall  be  made  pubhcly  available  at  least  15  calendar  days 
before  the  meeting  of  the  policy  body  to  which  the  agreement  is  to  be  reported. 

(c)  Reports  required  to  be  made  immediately  may  be  made  orally  or  in  writing,  but  shall  be  supported  by  copies  of  any 
contracts,  settlement  agreements,  or  other  documents  related  to  {he  transaction  that  were  finally  approved  or  adopted  in  the  closed 
session  and  that  embody  the  infonnation  required  to  be  disclosed  immediately  shall  be  provided  to  any  person  who  has  made  a 
written  request  regarding  that  item  following  the  posting  of  the  agenda,  or  who  has  made  a  standing  request  for  aU  such 
documentation  as  part  of  a  request  for  notice  of  meetings  pursuant  to  Government  Code  Sections  54954.1  or  54956. 

(d)  A  written  summary  of  the  mformation  required  to  be  immediately  reported  pursuant  to  this  Section,  or  documents 
embodying  that  infonnation,  shall  be  posted  by  the  close  of  business  on  the  next  business  day  following  the  meeting,  in  the  place 
where  the  meeting  agendas  of  the  body  are  posted. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

^C.  67.13.  ^bSrIERS  to  ATTENDANCE  PROHIBITED. 

(a)  No  policy  body  shall  conduct  any  meeting,  conference  or  other  function  in  any  facility  that  excludes  persons  on  the  basis 
of  actual  or  presumed  class  identity  or  characteristics,  or  which  is  inaccessible  to  persons  with  physical  disabilities,  or  where 
members  of  the  pubUc  may  not  be  present  without  making  a  payment  or  purchase.  Whenever  the  Board  of  Supervisors,  a  board  or 
commission  enumerated  in  the  charter,  or  any  committee  thereof  anticipates  that  the  number  of  persons  attending  the  meeting  will 
exceed  the  legal  capacity  of  the  meeting  room,  any  pubhc  address  system  used  to  amplify  sound  in  the  meeting  room  shaU  be 
extended  by  supplementary  speakers  to  permit  the  overflow  audience  to  listen  to  the  proceediugs  in  an  adjacent  room  or 
passageway,  unless  such  supplementary  speakers  would  disrupt  the  operation  of  a  City  office. 

(b)  Each  board  and  commission  enumerated  in  the  charter  shall  provide  sign  language  bterpreters  or  note-takers  at  each 
regular  meeting,  provided  that  a  request  for  such  services  is  communicated  to  the  secretary  or  clerk  of  the  board  or  commission  at 
least  48  hours  before  the  meeting,  except  for  Monday  meetings,  for  which  the  deadline  shall  be  4  p.m.  of  the  last  business  day  of 
the  preceding  week. 

(c)  Each  board  and  commission  enumerated  in  the  charter  shall  ensure  that  accessible  seating  for  persons  with  disabilities, 
uicluding  those  using  wheelchairs,  is  made  available  for  each  regular  and  special  meeting. 

(d)  Each  boai'd  and  commission  enumerated  in  the  charter  shaU  include  on  the  agenda  for  each  regular  and  special  meeting  the 
following  statement:  "In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies,  environmental  iUnesses, 
multiple  chemical  sensitivity  or  related  disabUities,  attendees  at  public  meetings  are  reminded  that  other  attendees  may  be  sensitive 
to  various  chemical  based  products.  Please  help  the  City  accommodate  these  individuals." 

(e)  The  Board  of  Supervisors  shall  seek  to  provide  translators  at  each  of  its  regular  meetings  and  all  meetings  of  its  committees 
for  each  language  requested,  where  the  hanslation  is  necessaiy  to  enable  San  Francisco  residents  with  limited  English  proficiency  to 
participate  in  the  proceedings  provided  that  a  request  for  such  translation  services  is  communicated  to  the  Clerk  of  the  Board  of 
Supervisors  at  least  48  hours  before  the  meeting.  For  meetings  on  a  Monday  or  a  Tuesday,  the  request  must  be  made  by  noon  of  the 
last  business  day  of  the  preceding  week.  The  Clerk  of  the  Board  of  Supervisors  shall  first  soHcit  volunteers  from  the  ranks  of  City 
employees  and/or  from  the  community  to  serve  as  translators.  If  volunteers  are  not  available  the  Clerk  of  the  Board  of  Supervisors 
may  next  solicit  translators  fi'om  non-profit  agencies,  which  may  be  compensated.  If  these  options  do  not  provide  the  necessary 
translation  services,  the  Clerk  may  employ  professional  translators.  The  unavaUabihty  of  a  translator  shall  not  affect  the  ability  of 
the  Board  of  Supervisors  or  its  committees  to  deliberate  or  vote  upon  any  matter  presented  to  them.  In  any  calendar  year  in  which 
the  costs  to  the  City  for  providing  franslator  services  under  this  subsection  exceeds  $20,000,  the  Board  of  Supervisors  shall,  as  soon 
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as  possible  thereafter,  review  the  provisions  of  this  subsection. 

(Added  by  Od.  265-93.  App.  S/18/93;  imended  by  Ord  292-95.  App.  9/S/95;  Ord  4S2-96.  App."  12/20/96;  Proposition  G.  11/2/99) 


SEC.  67.14.  VIDEO  AND  AUDIO  RECORDING,  FILMING  AND  STILL 
PHOTOGKAPm^ 


(a)  Any  person  attending  an  open  and  public  meeting  of  a  policy  body  shall  have  the  right  to  record  the  proceedings  with  an 
audio  or  video  recorder  or  a  still  or  motion  picture  camera,  or  to  broadcast  the  proceedings,  in  the  absence  of  a  reasonable  finding 
of  the  policy  body  that  the  recording  or  broadcast  cannot  continue  without  such  noise,  illumination  or  obstruction  of  view  as  to 
constitute  a  persistent  disruption  of  the  proceedings. 

(b)  Each  board  and  commission  enumerated  in  the  Charter  shall  audio  record  each  regular  and  special  meeting.  Each  such 
audio  recording,  and  any  audio  or  video  recording  of  a  meeting  of  any  other  policy  body  made  at  the  direction  of  the  poUcy  body 
shall  be  a  public  record  subject  to  inspection  pursuant  to  the  California  Public  Records  Act  (Government  Code  Section  6250  et 
seq.),  and  shall  not  be  erased  or  destroyed.  Inspection  of  any  such  recording  shall  be  provided  without  charge  on  an  appropriate 
play  back  device  made  available  by  the  City. 

(c)  Every  City  policy  body,  agency  or  department  shall  audio  or  video  every  noticed  regular  meeting,  special  meeting,  or 
hearing  open  to  the  public  held  in  a  City  Hall  hearing  room  that  is  equipped  with  audio  or  video  recording  facilities,  except  to  the 
extent  that  such  facilities  may  not  be  available  for  technical  or  other  reasons.  Each  such  audio  or  video  recording  shall  be  a  pubUc 
record  subject  to  inspection  pursuant  to  the  CaUfomia  Public  Records  Act  (Government  Code  Section  6250  et  seq.),  and  shall  not 
be  erased  or  destroyed.  The  City  shall  make  such  audio  or  video  recording  available  in  digital  form  at  a  centralized  location  on  the 
City's  web  site  (www.sfgov.org)  within  seventy-two  hours  of  the  date  of  the  meeting  or  hearing  and  for  a  period  of  at  least  two 
years  after  the  date  of  the  meeting  or  hearing.  Inspection  of  any  such  recording  shall  also  be  provided  without  charge  on  an 
appropriate  play  back  device  made  available  by  the  Cit}'.  This  subsection  (c)  shall  not  be  construed  to  limit  or  in  any  way  modify 
the  duties  created  by  any  other  provision  of  this  article,  including  but  not  limited  to  the  requirements  for  recording  closed  sessions 
as  stated  in  Section  67.8-1  and  for  recording  meetings  of  boards  and  commissions  enumerated  in  the  Charter  as  stated  in  subsection 
(b)  above. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G.  110/99;  Ord.  80-08,  FQe  No.  071596) 


SEC.  67.15.  PUBLIC  TESTIMONY. 


(a)  Every  agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the  public  to  directly  address  a  policy  body 
on  items  of  interest  to  the  public  that  are  within  policy  body's  subject  matter  jurisdiction,  provided  that  no  action  shall  be  taken  on 
any  item  not  appearing  on  the  agenda  unless  the  action  is  otherwise  authorized  by  Section  67.7(e)  of  this  article.  However,  in  the 
case  of  a  meeting  of  the  Board  of  Supervisors,  the  agenda  need  not  provide  an  opportunity  for  members  of  the  public  to  address  the 
Board  on  any  item  that  has  ah-eady  been  considered  by  a  committee,  composed  exclusively  of  members  of  the  Board,  at  a  pubhc 
meeting  wherein  all  interested  members  of  the  public  were  afforded  the  opportunity  to  address  the  committee  on  the  item,  before  or 
during  the  committee's  consideration  of  the  item,  unless  the  item  has  been  substantiaUy  changed  since  the  committee  heard  the 
item,  as  determined  by  the  Board. 

(b)  Every  agenda  for  special  meetings  at  which  action  is  proposed  to  be  taken  on  an  item  shall  provide  an  opportunity  for  each 
member  of  the  public  to  directly  address  the  body  concerning  that  item  prior  to  action  thereupon. 

(c)  A  policy  body  may  adopt  reasonable  regulations  to  ensure  that  the  intent  of  subdivisions  (a)  and  (b)  are  carried  out, 
including,  but  not  limited  to,  regulations  limiting  the  total  amount  of  time  allocated  for  public  testimony  on  particular  issues  and  for 
each  individual  speaker.  Each  policy  body  shall  adopt  a  rule  providing  that  each  person  wishing  to  speak  on  an  item  before  the 
body  at  a  regular  or  special  meeting  shall  be  permitted  to  be  heard  once  for  up  to  three  minutes.  Time  limits  shall  be  appUed 
uniformly  to  members  of  the  public  wishing  to  testify. 

(d)  A  policy  body  shall  not  abridge  or  prohibit  public  criticism  of  the  policy,  procedm-es,  programs  or  services  of  the  City,  or 
of  any  other  aspect  of  its  proposals  or  activities,  or  of  the  acts  or  omissions  of  the  body,  on  the  basis  that  the  performance  of  one  or 
more  public  employees  is  implicated,  or  on  any  basis  other  than  reasonable  time  constraints  adopted  in  regulations  pursuant  to 
Subdivision  (c)  of  this  Section. 

(e)  To  facilitate  public  mput,  any  agenda  changes  or  continuances  shall  be  announced  by  the  presiding  officer  of  a  policy  body 
at  the  beginning  of  a  meeting,  or  as  soon  thereafter  as  the  change  or  continuance  becomes  known  to  such  presiding  officer. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 


11/9/2011  9:32  AjM 


http://www.arQlegal.com/alpscripts/get-content.aspx 


SEC.  67.16.  MINUTES. 


The  clerk  or  secretary  of  each  board  and  commission  enumerated  in  the  Charter  shall  record  the  minutes  for  each  regular  and 
special  meeting  of  the  board  or  commission.  The  minutes  shall  state  the  time  the  meeting  was  called  to  order,  the  names  of  the 
members  attending  the  meeting,  the  roll  call  vote  on  each  matter  considered  at  the  meeting,  the  time  the  board  or  commission  began 
and  ended  any  closed  session,  the  names  of  the  members  and  the  names,  and  titles  where  applicable,  of  any  other  persons  attending 
any  closed  session,  a  list  of  those  members  of  the  pubUc  who  spoke  on  each  matter  if  the  speakers  identified  themselves,  whether 
such  speakers  supported  or  opposed  the  matter,  a  brief  summary  of  each  person's  statement  during  the  public  comment  period  for 
each  agenda  item,  and  the  time  the  meeting  was  adjourned.  Any  person  speaking  during  a  pubhc  comment  period  may  supply  a 
brief  written  summary  of  their  comments  which  shall,  if  no  more  than  150  words,  be  included  in  the  minutes. 

The  draft  minutes  of  each  meeting  shaU  be  available  for  inspection  and  copying  upon  request  no  later  than  ten  working  days 
after  the  meeting.  The  officially  adopted  minutes  shall  be  available  for  inspection  and  copying  upon  request  no  later  than  ten 
working  days  after  the  meeting  at  which  the  minutes  are  adopted.  Upon  request,  minutes  required  to  be  produced  by  this  Section 
shall  be  made  available  in  BraUle  or  increased  type  size. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEcT??'.!?."  'piiLIC^COMMEN^il^^^  POLICY  BODIES.  ""^"^"^ 

Every  member  of  a  poHcy  body  retains  the  full  constitutional  rights  of  a  citizen  to  comment  pubhcly  on  the  wisdom  or  propriety 
of  government  actions,  including  those  of  the  policy  body  of  which  he  or  she  is  a  member.  Policy  bodies  shall  not  sanction,  reprove 
or  deprive  members  of  their  rights  as  elected  or  appointed  officials  for  expressing  their  judgments  or  opinions,  including  those  which 
deal  with  the  perceived  inconsistency  of  non-pubUc  discussions,  communications  or  actions  with  the  requirements  of  State  or 
Federal  law  or  of  this  ordinance.  The  release  of  specific  factual  information  made  confidenrial  by  State  or  Federal  law  mciuding,  but 
not  Hmited  to,  the  privilege  for  confidential  attorney-client  communications,  may  be  the  basis  for  a  request  for  injunctive  or 
declaratory  relief,  of  a  complaint  to  the  Mayor  seeking  an  accusation  of  misconduct,  or  both. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G.  1 1/2/99) 

ARTICLE  III: 
PUBLIC  INFORMATION  AND  PUBLIC  RECORDS 


Sec.  67,20. 

Definitions, 

Sec.  67.21. 

Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals 

Sec.  67.21-1. 

Policy  Regarding  Use  and  Purchase  of  Computer  Systems. 

Sec.  67.22. 

Release  of  Oral  Public  Information. 

Sec.  67.23. 

Public  Review  File — Policy  Body  Communications. 

Sec.  67.24. 

Public  Infoi-mation  that  Must  Be  Disclosed. 

Sec.  67.25. 

Immediacy  of  Response. 

Sec.  67.26. 

Withholding  Kept  to  a  Minimum. 

Sec.  67.27. 

Justification  of  Withholding. 

Sec.  67.28. 

Fees  for  DupUcation. 

Sec.  67.29. 

Index  to  Records. 

Sec.  67.29-1. 

Records  Survive  Transition  of  Officials. 
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Sec.  67.29-2.  Internet  Access/^'orid  Wide  Web  Minimum  Standards. 
Sec.  67.29-3. 

Sec.  67.29-4.  Lobbyist  On  Behalf  of  the  City . 

Sec.  67.29-5.  Calendars  of  Certain  Officials. 

Sec.  67.29-6.  Sources  of  Outside  Funding. 

Sec.  67.29-7.  Correspondence  and  Records  Shall  Be  Maintained. 

VN^enever  in  this  article  the  follovtdng  words  or  phrases  are  used,  they  shall  mean: 

(a)  "Department"  shall  mean  a  department  of  the  City  and  County  of  San  Francisco. 

(b)  "Public  Information"  shall  mean  the  content  of  "pubhc  records"  as  defined  in  the  California  Public  Records  Act 
(Government  Code  Section  6252),  whether  provided  in  documentary  form  or  in  an  oral  communication.  "Public  Information"  shall 
not  bclude  "computer  software"  developed  by  the  City  and  County  of  San  Francisco  as  defined  in  the  California  Public  Records 
Act  (Government  Code  Section  6254.9). 

(c)  "Supervisor  of  Records"  shall  mean  the  City  Attorney. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Ord.  375,  App.  9/30/96;  Proposition  Q,  11/2/99) 


SEC.  67.21.  PROCESS  FOR  GAINING  ACCESS  TO  PUBLIC  RECORDS; 
ADMINISTRATIVE  APPEALS. 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter  referred  to  as  a 
custodian  of  a  public  record)  shaU,  at  normal  times  and  during  normal  and  reasonable  hours  of  operation,  without  unreasonable 
delay,  and  without  requiring  an  appointment,  permit  the  public  record,  or  any  segregable  portion  of  a  record,  to  be  inspected  and 
examined  by  any  person  and  shall  furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge,  not  to  exceed  the  lesser 
of  the  actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shall,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a  request  for  inspection 
or  copy  of  a  public  record,  comply  with  such  request.  Such  request  may  be  delivered  to  the  office  of  the  custodian  by  the  requester 
orally  or  in  writing  by  fax,  postal  delivery,  or  e-mail.  If  the  custodian  believes  the  record  or  information  requested  is  not  a  public 
record  or  is  exempt,  the  custodian  shall  justify  withholding  any  record  by  demonstrating,  in  writing  as  soon  as  possible  and  within 
ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express  provisions  of  this  ordinance. 

(c)  A  custodian  of  a  public  record  shall  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of  any  records  or 
information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not  the  contents  of  those  records  are  exempt 
from  disclosure  and  shall,  when  requested  to  do  so,  provide  in  writing  within  seven  days  following  receipt  of  a  request,  a  statement 
as  to  the  existence,  quantity,  form  and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enougli  specificity  to 
enable  a  requester  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  pubhc  record,  when  not  in 
possession  of  the  record  requested,  shall  assist  a  requester  m  directing  a  request  to  the  proper  office  or  staff  person. 

(d)  If  the  custodian  ref\jses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b),  the  person  making  the 
request  may  petition  the  supervisor  of  records  for  a  determination  whether  the  record  requested  is  public.  The  supers'isor  of 
records  shall  inform  the  petitioner,  as  soon  as  possible  and  within  10  days,  of  its  determinafion  whether  the  record  requested,  or  any 
part  of  the  record  requested,  is  public.  Where  requested  by  the  petition,  and  where  othemise  desirable,  tliis  determination  shall  be 
in  writing.  Upon  the  determination  by  the  supei-visor  of  records  that  the  record  is  public,  the  supervisor  of  records  shall  immediately 
order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  wth  any 
such  order  within  5  days,  the  supervisor  of  records  shall  notif^'  the  district  attorney  or  the  attorney  general  who  shall  take  whatever 
measures  she  or  he  deems  necessary  and  appropriate  to  insure  compUance  with  the  provisions  of  this  ordinance. 

(c)    If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b)  above  or  if  a  petition  is 
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denied  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine  Task  Force  for 
a  determination  whether  the  record  requested  is  public.  The  Sunshine  Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and 
within  2  days  after  its  next  meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination 
whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the  petition,  and  where  otherwise 
desirable,  this  determination  shall  be  in  widting.  Upon  the  determination  that  the  record  is  public,  the  Sunshine  Task  Force  shall 
immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply 
with  any  such  order  within  5  days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the  attomey  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the  provisions  of  this  ordinance.  The  Board  of  Supervisors 
and  the  City  Attorney's  office  shall  provide  sufficient  staff  and  resources  to  allow  the  Sunshine  Task  Force  to  fulfill  its  duties  under 
this  provision.  Where  requested  by  the  petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records 
request  denial.  An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend  any  hearing  and  explain 
the  basis  for  its  decision  to  withhold  the  records  requested. 

(f)  The  administrative  remedy  provided  under  this  article  shall  in  no  way  limit  the  availability  of  other  administrative  remedies 
provided  to  any  person  with  respect  to  any  officer  or  employee  of  any  agency,  executive  ofBce,  department  or  board;  nor  shall  the 
administrative  remedy  provided  by  this  section  in  any  way  limit  the  availability  of  judicial  remedies  otherwise  available  to  any 
person  requesting  a  pubhc  record.  If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for 
inspection  or  copy  of  a  pubhc  record  or  with  an  administrative  order  under  this  section,  the  superior  court  shall  have  jurisdiction  to 
order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be.  a  presumption  that  the  record  sought  is  pubhc,  and  the 
burden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the  supervisor  of  pubhc 
records  shall  prepare  a  taUy  and  report  of  every  petition  brought  before  it  for  access  to  records  since  the  time  of  its  last  tally  and 
report.  The  report  shall  at  least  identify  for  each  petition  the  record  or  records  sought,  the  custodian  of  those  records,  the  ruling  of 
the  supervisor  of  pubhc  records,  whether  any  ruling  was  overturned  by  a  court  and  whether  orders  given  to  custodians  of  pubhc 
records  were  followed.  The  report  shall  also  summarize  any  court  actions  during  that  period  regarding  petitions  the  Supervisor  has 
decided.  At  the  request  of  the  Sunshine  Ordinance  Task  Force,  the  report  shall  also  mclude  copies  of  all  rulings  made  by  the 
supervisor  of  public  records  and  all  opinions  issued. 

(i)  The  San  Francisco  City  Attorney's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  San  Francisco  to  access 
pubhc  information  and  pubhc  meetings  and  shall  not  act  as  legal  counsel  for  any  city  employee  or  any  person  having  custody  of  any 
pubhc  record  for  purposes  of  denying  access  to  the  public.  The  City  Attomey  may  publish  legal  opinions  in  response  to  a  request 
from  any  person  as,to  whether  a  record  or  information  is  public.  All  communications  with  the  City  Attorney's  Office  with  regard  to 
this  ordinance,  including  petitions,  requests  for  opinion,  and  optdons  shall  be  public  records. 

(i).    Notwithstanding  the  provisions  of  this  section,  the  City  Attomey  may  defend  the  City  or  a  City  Employee  in  hrigation 
under  this  ordinance  that  is  actually  filed  in  court  to  any  extent  required  by  the  City  Charter  or  Cahfomia  Law. 

(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a  copy,  shall  be 
governed  by  the  Cahfomia  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  in  particulars  not  addressed  by  this 
ordinance  and  in  accordance  with  the  enhanced  disclosure  requirements  provided  in  this  ordinance. 

(1)    Inspection  and  copying  of  documentary  pubhc  information  stored  in  electronic  form  shall  be  made  available  to  the  person 
requesting  the  information  in  any  form  requested  which  is  available  to  or  easily  generated  by  the  department,  its  officers  or 
employees,  including  disk,  tape,  printout  or  monitor  at  a  charge  no  greater  than  the  cost  of  the  media  on  which  it  is  duphcated. 
Inspection  of  documentary  public  information  on  a  computer  monitor  need  not  be  allowed  where  the  information  sought  is 
necessarily  and  unseparably  intertwined  with  infonnation  not  subject  to  disclosure  under  this  ordinance,  Nothing  in  this  section 
shall  requte  a  depaitment  to  program  or  reprogram  a  computer  to  respond  to  a  request  for  information  or  to  release  information 
where  the  release  of  that  infonnation  would  violate  a  Ucensing  agreement  or  copyright  law. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  253-96,  App.  6/19/96;  Proposition  G,  1 1/2/99) 


SEC.  67.21-1.  POLICY  REGARDING  USE  AND  PURCHASE  OF  COMPUTER 
SYSTEMS. 

(a)     It  is  the  poHcy  of  the  City  and  County  of  San  Francisco  to  utilize  computer  technology  in  order  to  reduce  the  cost  of  public 
records  management,  including  the  costs  of  collecting,  maintaining,  and  disclosing  records  subject  to  disclosure  to  members  of  the 
public  under  this  section.  To  the  extent  that  it  is  technologically  and  economically  feasible,  departments  that  use  computer  systems 
to  collect  and  store  public  records  shaU  program  and  design  these  systems  to  ensure  convenient,  efficient,  and  economical  public 
access  to  records  and  shall  make  pubhc  records  easily  accessible  over  public  networks  such  as  the  Internet. 
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(b)    Departments  purchasing  new  computer  systems  shall  attempt  to  reach  the  following  goals  as  a  means  to  achieve  lower 
costs  to  the  public  in  connection  with  the  public  disclosure  of  records: 

(1)  Implementing  a  computer  system  in  which  exempt  information  is  segregated  or  filed  separately  from  otherwise 
disclosabie  information. 

(2)  Implementing  a  system  that  permits  reproduction  of  electronic  copies  of  records  in  a  format  that  is  generally  recognized 
as  an  industry  standard  format. 

(3)  Implementing  a  system  that  permits  making  records  available  through  the  largest  non-profit,  non-proprietar\'  pubhc 
computer  network,  consistent  with  the  requirement  for  security  of  information. 

(Added  b>'  Ord.  265-93.  App.  8/18/93;  amended  by  Ord  253-96,  App.  6/19/96;  Proposition  G,  11/2/99) 


SEC.  67.22.  RELEASE  OF  ORAL  PUBLIC  INEORMATION. 

Release  of  oral  public  information  shall  be  accomplished  as  follows: 

(a)  Every  department  head  shall  designate  a  person  or  persons  knowledgeable  about  the  affairs  of  the  department,  to  provide 
information,  including  oral  information,  to  the  public  about  the  department's  operations,  plans,  policies  and  positions.  The 
department  head  may  designate  himself  or  herself  for  this  assignment,  but  in  any  event  shall  arrange  that  an  alternate  be  available 
for  this  function  during  the  absence  of  the  person  assigned  primary  responsibility.  If  a  department  has  multiple  bureaus  or  divisions, 
the  department  may  designate  a  person  or  persons  for  each  bureau  or  division  to  provide  this  information. 

(b)  The  role  of  the  person  or  persons  so  designated  shall  be  to  provide  information  on  as  timely  and  responsive  a  basis  as 
possible  to  those  members  of  the  pubhc  who  are  not  requestbg  infonnation  from  a  specific  person.  This  section  shall  not  be 
interpreted  to  curtail  existing  informal  contacts  between  employees  and  members  of  the  public  when  these  contacts  are  occasional, 
acceptable  to  the  employee  and  the  department,  not  disruptive  of  his  or  her  operational  duties  and  confined  to  accurate  information 
not  confidential  by  law. 

(c)  No  employee  shall  be  required  to  respond  to  an  inquiry  or  inquiries  from  an  individual  if  it  would  take  the  employee  more 
than  fifteen  minutes  to  obtain  the  information  responsive  to  the  inquiry  or  inquiries. 

(d)  Public  employees  shall  not  be  discouraged  from  or  discipHned  for  the  expression  of  their  personal  opinions  on  any  matter 
of  public  concern  while  not  on  duty,  so  long  as  the  opinion  (1)  is  not  represented  as  that  of  the  department  and  does  not 
misrepresent  the  department  position;  and  (2)  does  not  disrupt  coworker  relations,  impair  discipline  or  control  by  superiors,  erode  a 
close  working  relationship  premised  on  personal  loyalty  and  confidentiahty,  interfere  with  the  employee's  performance  of  his  or  her 
duties  or  obstruct  the  routine  operation  of  the  office  in  a  manner  that  outweighs  the  employee's  interests  in  expressmg  that  opinion. 
In  adopting  this  subdivision,  the  Board  of  Supervisors  intends  merely  to  restate  and  affirm  court  decisions  recognizing  the  First 
Amendment  rights  enjoyed  by  pubhc  employees.  Nothing  m  this  section  shall  be  construed  to  provide  rights  to  City  employees 
beyond  those  recognized  by  courts,  now  or  in  the  future,  under  the  First  Amendment,  or  to  create  any  new  private  cause  of  action 
or  defense  to  disciplinary  action. 

(e)  Notwithstanding  any  other  provisions  of  this  ordinance,  public  employees  shall  not  be  discouraged  from  or  disciplined  for 
disclosing  any  information  that  is  public  information  or  a  public  record  to  any  journalist  or  any  member  of  the  public.  Any  public 
employee  who  is  disciphned  for  disclosing  public  information  or  a  public  record  shall  have  a  cause  of  action  against  the  City  and  the 
supervisor  imposing  the  discipline. 

(Added  by  Ord.  265-93.  App.  8/1 8/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  "sT-STTpUbSc  REVIEW  FILE  -  POLICY  BODY  COMMUNICATIONS. 

(a)  The  clerk  of  the  Board  of  Supervisors  and  the  clerk  of  each  board  and  commission  enumerated  in  the  charter  shall 
maintain  a  file,  accessible  to  any  person  during  normal  ofQce  hours,  containing  a  copy  of  any  letter,  memorandum  or  other 
communication  which  the  clerk  has  distributed  to  or  received  from  a  quorum  of  the  pohcy  body  concerning  a  matter  calendared  by 
the  body  within  the  previous  30  days  or  likely  to  be  calendared  within  the  next  30  days,  irrespective  of  subject  matter,  origin  or 
recipient,  except  commercial  solicitations,  periodical  publications  or  conrununications  exempt  from  disclosure  under  the  California 
Public  Records  Act  (Government  Code  Section  6250  et  seq.)  and  not  deemed  disclosabie  under  Section  67.24  of  this  article. 

(b)  Communications,  as  described  in  subsection  (a),  sent  or  received  in  the  last  three  business  days  shall  be  maintained  in 
chronological  order  in  the  office  of  the  department  head  or  at  a  place  nearby,  clearly  designated  to  the  public.  After  documents 
have  been  on  file  for  two  full  days,  they  may  be  removed,  and,  in  the  discretion  of  the  board  or  commission,  placed  in  a  monthly 
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chronological  file. 

(c)  Multiple-page  reports,  studies  or  analyses  which  are  accompanied  by  a  letter  or  memorandum  of  transmittal  need  not  be 
included  lq  the  file  so  long  as  the  letter  or  memorandum  of  ti-ansmittal  is  included. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  Public  Records  Act,  the 
following  policies  shall  govern  specific  types  of  documents  and  information  and  shall  provide  enhanced  rights  of  public  access  to 
information  and  records; 

(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminaiy  draft  or  department  memorandum,  whether  in  printed  or 
electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254,  Subdivision  (a)  or  any  other  provision.  If 
such  a  document  is  not  normally  kept  on  file  and  would  othei^wise  be  disposed  of,  its  factual  content  is  not  exempt  under 
Subdivision  (a).  Only  the  recommendation  of  the  author  may,  in  such  circumstances,  be  withlield  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party  need  not  be 
disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public  review  for  10  days  prior  to  the 
presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the  body  finds  that  and  articulates  how  the  public  interest 
would  be  unavoidably  and  substantially  harmed  by  compliance  with  this  10  day  rule,  provided  that  pohcy  body  as  used  in  this 
subdivision  does  not  include  committees.  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which  an 
agency  of  the  City  is  offeiing  to  provide  facilities  or  services  in  direct  competition  with  other  public  or  private  entities  that  are  not 
required  by  law  to  make  their  competing  proposals  pubhc  or  do  not  in  fact  make  their  proposals  public,  the  pohcy  body  may 
postpone  public  access  to  the  final  draft  agi-eement  until  it  is  presented  to  it  for  approval. 

(b)  Litigation  Material.- 

(1)  Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  following  are  public  records  subject  to  disclosure 
under  this  Ordinance: 

.(i)    A  pre-litigation  claim  against  the  City;  ¥ 

(ii)  A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was  not 
attorn ey/client  privileged  when  it  was  previously  received  or  created; 

(iii)  Advice  on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any  communication  otherw'ise 
concerning  the  California  PubHc  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act,  any  San  Francisco  Governmental 
Ethics  Code,  or  this  Ordinance. 

(2)  Unless  otherwise  privileged  under  California  law,  when  litigation  is  fmally  adjudicated  or  otherwise  settled,  records  of 
aU  communications  between  the  department  and  the  adverse  party  shall  be  subject  to  disclosure,  including  the  text  and  terms  of  any 
settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254, 
subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not  forbidden: 

(1)     The  job  pool  characteristics  and  employment  and  education  histories  of  all  successful  job  apphcants,  including  at  a 
minimum  the  following  information  as  to  each  successful  job  appUcant: 

(i)  Sex,  age  and  ethnic  group; 

(ii)  Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipHne; 

(iii)  Years  of  employment  m  the  private  and/or  public  sector; 

(iv)  Whether  currently  employed  in  the  same  position  for  another  pubhc  agency. 

(v)  Other  non-identifying  particulars  as  to  experience,  credentials,  aptitudes,  training  or  education  entered  in  or 
attached  to  a  standard  employment  application  form  used  for  the  position  in  question. 
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(2)  The  professional  biography  or  curriculum  vitae  of  any  employee,  provided  that  the  home  address,  home  telephone 
number,  social  securitj'  number,  age,  and  marital  status  of  the  employee  shall  be  redacted. 

(3)  The  job  description  of  every  employment  classification. 

(4)  The  exact  gross  salary  and  City-paid  benefits  available  to  ever>'  employee. 

(5)  Any  memorandum  of  understanding  between  the  Cit)'  or  department  and  a  recognized  employee  organization. 

(6)  The  amount,  basis,  and  recipient  of  any  performance-based  increase  in  compensation,  benefits,  or  both,  or  any  other 
bonus,  awarded  to  any  employee,  which  shall  be  announced  during  the  open  session  of  a  policy  body  at  which  the  award  is 
approved. 

(7)  The  record  of  any  confirmed  misconduct  of  a  public  employee  involving  personal  dishonesty,  misappropriation  of 
public  fiinds,  resources  or  benefits,  unlawful  discrimination  against  another  on  the  basis  of  status,  abuse  of  authority,  or  violence, 
and  of  any  disciphne  imposed  for  such  misconduct. 

(d)  Law  Enforcement  Information. 

The  District  Attorney,  Qoief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other  members  of  the  public 
in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other  law  enforcement  activity.  However,  no  provision 
of  this  ordinance  is  intended  to  abrogate  or  interfere  with  the  constitutional  and  statutory  power  and  duties  of  the  District  Attorney 
and  Sheriff  as  inteipreted  under  Government  Code  section  25303,  or  other  applicable  State  law  or  judicial  decision.  Records 
pertaining  to  any  investigation,  aixest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once  the  Distnct  Attomey  or 
court  determines  that  a  prosecution  will  not  be  sought  against  the  subject  involved,  or  once  the  statute  of  limitations  for  filing 
charges  has  expired,  whichever  occurs  first.  Notwithstanding  the  occurrence  of  any  such  event,  individual  items  of  information  in 
the  following  categories  may  be  segi-egated  and  withheld  if,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  pubUc  interest  in  disclosure: 

(1)  The  names  of  juvenile  witnesses  (whose  identities  may  nevertheless  be  mdicated  by  substituting  a  number  or 
alphabetical  letter  for  each  individual  interviewed); 

(2)  Personal  or  otherwise  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure  would  constitute  an 
unwarranted  invasion  of  privacy; 

(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the  prospect  of 
enforcement  proceedings  is  concrete  and  definite. 

This  Subdivision  shall  not  exempt  fi-om  disclosure  any  portion  of  any  record  of  a  concluded  inspection  or  enforcement  action  by 
an  officer  or  department  responsible  for  regulatoiy  protection  of  the  public  health,  safety,  or  welfare. 

(e)  Contracts,  Bids  and  Proposals. 

(1)  Contracts,  contractors'  bids,  responses  to  requests  for  proposals  and  aU  other  records  of  communications  between  the 
department  and  persons  or  firms  seeking  conti-acts  shall  be  open  to  inspection  immediately  after  a  contract  has  been  awarded. 
Nothing  in  this  provision  requires  the  disclosure  of  a  private  person's  or  organization's  net  worth  or  other  proprietary  financial  data 
submitted  for  qualification  for  a  contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the  contract  or 
benefit.  All  bidders  and  contractors  shall  be  advised  that  information  provided  which  is  covered  by  this  subdivision  Viill  be  made 
available  to  the  pubhc  upon  request.  Immediately  after  any  review  or  evaluation  or  rating  of  responses  to  a  Request  for  Proposal 
("RFP")  has  been  completed,  evaluation  forms  and  score  sheets  and  any  other  documents  used  by  persons  in  the  RFP  evaluation  or 
contractor  selection  process  shall  be  available  for  public  inspection.  The  names  of  scorers,  graders  or  evaluators,  along  with  their 
individual  ratings,  comments,  and  score  sheets  or  comments  on  related  documents,  shall  be  made  unmediately  available  after  the 
review  or  evaluation  of  a  RFP  has  been  completed. 

(2)  Notwithstanding  the  provisions  of  this  Subdivision  or  any  other  provision  of  this  ordinance,  the  Director  of  Public 
Health  may  withhold  from  disclosure  proposed  and  final  rates  of  payment  for  managed  health  care  contracts  if  the  Dii  ector 
determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City  to  engage  in  effective  negotiations  for  managed 
health  care  contracts.  The  authority  to  withhold  this  information  applies  only  to  contracts  pursuant  to  which  the  Cit)'  (througli  the 
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Department  of  Public  Health)  either  pays  for  health  care  services  or  receives  compensation  for  providing  such  services,  including 
mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  of  payment.  This  provision  also 
applies  to  rates  for  managed  health  care  contracts  for  the  University  of  California,  San  Francisco,  if  the  contract  involves 
beneficiaries  who  receive  services  provided  jointly  by  the  City  and  University.  This  pro-<'ision  shall  not  authorize  the  Director  to 
withhold  rate  information  fi-om  disclosure  for  more  than  thj'ce  years. 

(3)    During  the  coiu-se  of  negotiations  for: 

(i)  personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such  a  process  has 
arrived  at  a  stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(ii)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred  thousand 
dollars  ($500,000)  or  more  or  having  a  term  of  ten  years  or  more;  or 

(iii)  any  firanchise  agreements, 

all  documents  exchanged  and  related  to  the  position  of  the  parties,  including  draft  contracts,  shall  be  made  available  for  public 
inspection  and  copying  upon  request.  In  the  event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the  above- 
mentioned  categories,  or  the  records  exchanged  do  not  provide  a  meaningful  representation  of  the  respective  positions,  the  City 
Attorney  or  City  representative  familiar  with  the  negotiations  shall,  upon  a  written  request  by  a  member  of  the  public,  prepare 
written  summaries  of  the  respective  positions  within  five  working  days  following  the  final  day  of  negotiation  of  any  given  week. 
The  summaries  will  be  available  for  public  inspection  and  copyiag.  Upon  completion  of  negotiations,  the  executed  contract, 
including  the  dollar  amount  of  said  contract,  shall  be  made  available  for  inspection  and  copying.  At  the  end  of  each  fiscal  year,  each 
City  department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into  during  the  past  fiscal  year. 
This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere  in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City  or  any  of  its 
departments,  programs,  projects  or  other  categories,  and  all  bills,  claims,  invoices,  vouchers  or  other  records  of  payment  obligations 
as  well  as  records  of  actual  disbursements  showing  the  amount  paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other 
than  payments  for  social  or  other  services  whose  records  are  confidential  by  law,  shaD  not  be  exempt  from  disclosure  under  any 
cii'cumstances. 

(g)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  California  Public  Records  Act  Section  6255  or  any 
similar  provision  as  the  basis  for  withholdmg  any  documents  or  information  requested  under  this  ordinance, 

(h)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  an  exemption  for  withholding  for  any  document  or 
information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by  California  Public  Records  Act  Section  6255  or  any 
other  provision  of  law  that  does  not  prohibit  disclosure. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  withholding  for  any  document  or 
information  based  on  a  fmding  or  showing  that  the  public  interest  in  withholding  the  information  outweighs  the  public  interest  in 
disclosure.  All  withholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  this  ordinance  providing  for 
withholding  of  the  specific  type  of  information  in  question  or  on  an  express  and  specific  exemption  provided  by  Cahfomia  PubUc 
Records  Act  that  is  not  forbidden  by  this  ordinance. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  292-95.  App.  9/8/95;  Ord.  240-98,  App.  7/17/98;  Proposition  G,  11/2/99) 

SEC.  67.25.  IMMEDIACY  OF  RESPONSK  ^^-^—^^-^      -  — 

(a)  Notwithstanding  the  10-day  period  for  response  to  a  request  permitted  in  Government  Code  Section  6256  and  in  this 
Article,  a  written  request  for  information  described  in  any  category  of  non-exempt  public  information  shall  be  satisfied  no  later  than 
the  close  of  business  on  the  day  following  the  day  of  the  request.  This  deadline  shall  apply  only  if  the  words  "Immediate  Disclosure 
Request"  are  placed  across  the  top  of  the  request  and  on  the  envelope,  subject  line,  or  cover  sheet  in  which  the  request  is 
transmitted.  Maximum  deadlmes  provided  in  this  article  are  appropriate  for  more  extensive  or  demanding  requests,  but  shaU  not  be 
used  to  delay  fulfilling  a  simple,  routine  or  otherwise  readily  answerable  request. 

(b)  If  the  voluminous  nature  of  the  information  requested,  its  location  in  a  remote  storage  facility  or  the  need  to  consult  with 
another  interested  department  warrants  an  extension  of  10  days  as  provided  in  Government  Code  Section  6456.1,  the  requester 
shall  be  notified  as  required  by  the  close  of  business  on  the  business  day  following  the  request. 

(c)  The  person  seeking  the  information  need  not  state  his  or  her  reason  for  making  the  request  or  the  use  to  which  the 
infoiTnation  will  be  put,  and  requesters  shall  not  be  routinely  asked  to  make  such  a  disclosure.  Where  a  record  being  requested 
contains  information  most  of  which  is  exempt  from  disclosure  under  the  Cahfomia  PubUc  Records  Act  and  this  article,  hov/ever. 
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the  City  Attorney  or  custodian  of  the  record  may  inform  the  requester  of  the  nature  and  extent  of  the  non-exempt  infonnation  and 
inquire  as  to  the  requester's  purpose  for  seeking  it,  in  order  to  suggest  alternative  sources  for  the  information  which  may  involve  less 
redaction  or  to  otherwise  prepare  a  response  to  the  request. 

(d)    Notwithstanding  any  provisions  of  California  Law  or  this  ordinance,  in  response  to  a  request  for  information  describing 
any  category  of  non-exempt  public  infonnation,  when  so  requested,  the  City  and  County  shall  produce  any  and  all  responsive 
public  records  as  soon  as  reasonably  possible  on  an  incremental  or  "rolling"  basis  such  that  responsive  records  are  produced  as  soon 
as  possible  by  the  end  of  the  same  business  day  that  they  are  reviewed  and  collected.  This  section  is  intended  to  prohibit  the 
wthholding  of  public  records  that  are  responsive  to  a  records  request  until  all  potentially  responsive  documents  have  been  reviewed 
and  collected.  Failure  to  comply  with  this  provision  is  a  violation  of  this  Article. 

(Ac^c.;-v   '  i  S  '8-;  •jmcndrdbvProposhionG.  11/2/99) 

SEC  .  o-.:().  W  H  I  I  HOLDING  KEPT  TO  A  MINIMUM. 

No  record  shall  be  withheld  from  disclosure  in  its  entirety  unless  all  information  contained  in  it  is  exempt  from  disclosure  under 
express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute.  Infonnation  that  is  exempt  from  disclosure  shall 
be  masked,  deleted  or  otherwise  segregated  in  order  that  the  nonexempt  portion  of  a  requested  record  may  be  released,  and  keyed 
by  footnote  or  other  clear  reference  to  the  appropriate  justifrcation  for  withholding  required  by  Section  67.27  of  this  Article.  This 
work  shall  be  done  personally  by  the  attorney  or  other  staff  member  conducting  the  exemption  review.  The  work  of  responding  to  a 
public-records  request  and  preparing  documents  for  disclosure  shall  be  considered  part  of  the  regular  work  duties  of  any  City 
employee,  and  no  fee  shall  be  chai'ged  to  the  requester  to  cover  the  personnel  costs  of  responding  to  a  records  request. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.27.  JUSTIFICATION  OF  WITHHOLDING. 

Any  withholding  of  information  shall  be  justified,  in  writing,  as  follows: 

(a)  A  withholding  under  a  specific  permissive  exemption  in  the  California  Pubhc  Records  Act,  or  elsewhere,  which  permissive 
exemption  is  not  forbidden  to  be  asserted  by  this  ordinance,  shall  cite  that  authority. 

(b)  A  withholding  on  the  basis  that  disclosure  is  prohibited  by  law  shall  cite  the  specific  statutory  authority  in  the  Public 
Records  Act  or  elsewhere. 

(c)  A  withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  liability  shall  cite  any  specific  statutory  or  case  law, 
or  any  other  public  agency's  litigation  experience,  supporting  that  position. 

(d)  When  a  record  being  requested  contains  information,  most  of  which  is  exempt  from  disclosure  under  the  California  Public 
Records  Act  and  this  Article,  the  custodian  shall  ioform  the  requester  of  the  nature  and  extent  of  the  nonexempt  mformation  and  ■ 
suggest  alternative  sources  for  the  infonnation  requested,  if  available. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  1 1  : 

SEC.  67.28.  FEES  FOR  DUPLICATION. 

(a)  No  fee  shaU  be  charged  for  making  public  records  available  for  review. 

(b)  For  documents  routinely  produced  in  multiple  copies  for  distribution,  e.g.  meeting  agendas  and  related  materials,  unless  a 
special  fee  has  been  established  pursuant  to  Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  one  cent  per  page  may  be  charged, 
plus  any  postage  costs. 

(c)  For  documents  assembled  and  copied  to  the  order  of  the  requester,  unless  a  special  fee  has  been  established  pursuant  to 
Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  10  cents  per  page  may  be  charged,  plus  any  postage. 

(d)  A  department  may  establish  and  charge  a  higher  fee  than  the  one  cent  presumptive  fee  in  Subdivision  (b)  and  the  10  cent 
presumptive  fee  in  Subdivision  (c)  if  it  prepares  and  posts  an  itemized  cost  analysis  estabhshing  that  its  cost  per  page  impression 
exceeds  10  cents  or  one  cent,  as  the  case  may  be.  The  cost  per  page  impression  shall  include  the  following  costs:  one  sheet  of 
paper;  one  duplication  cycle  of  the  copying  machine  in  terms  of  toner  and  other  specifically  identified  operation  or  maintenance 
factors,  excluding  electrical  power.  Any  such  cost  analysis  shall  identify  the  manufacturer,  model,  vendor  and  maintenance 
contractor,  if  any,  of  the  copying  machine  or  machines  referred  to. 
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(e)    Video  copies  of  video  recorded  meetings  shall  be  provided  to  the  public  upon  request  for  $10.00  or  less  per  meeting. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.77^9r][NDEX  TO  RECORDS. 

The  City  and  County  shall  prepare  a  public  records  index  that  identifies  the  types  of  information  and  documents  maintained  by 
City  and  County  departments,  agencies,  boards,  commissions,  and  elected  ofQcers,  The  index  shall  be  for  the  use  of  City  officials, 
staff  and  the  general  public,  and  shall  be  organized  to  permit  a  general  understanding  of  the  types  of  information  maintained,  by 
which  officials  and  departments,  for  which  purposes  and  for  what  periods  of  retention,  and  under  what  manner  of  organization  for 
accessing,  e.g.  by  reference  to  a  name,  a  date,  a  proceeding  or  project,  or  some  other  referencing  system.  The  mdex  need  not  be  in 
such  detail  as  to  identify  files  or  records  concerning  a  specific  person,  transaction  or  other  event,  but  shall  clearly  mdicate  where 
and  how  records  of  that  type  are  kept.  Any  such  master  index  shall  be  reviewed  by  appropriate  staff  for  accuracy  and  presented  for 
formal  adoption  to  the  administrative  official  or  policy  body  responsible  for  the  indexed  records.  The  City  Administrator  shall  be 
responsible  for  the  preparation  of  this  records  index.  The  City  Administrator  shall  report  on  the  progress  of  the  index  to  the 
Sunshine  Ordinance  Task  Force  on  at  least  a  semi-annual  basis  until  the  mdex  is  completed.  Each  department,  agency,  commission 
and  pubUc  official  shall  cooperate  with  the  City  Administrator  to  identify  the  types  of  records  it  maintains,  including  those 
documents  created  by  the  entity  and  those  documents  received  in  the  ordmary  course  of  business  and  the  types  of  requests  that  are 
regularly  received.  Each  department,  agency,  commission  and  public  official  is  encouraged  to  solicit  and  encourage  public 
participation  to  develop  a  meaningful  records  index.  The  index  shall  clearly  and  meaningfully  describe,  with  as  much  specificity  as 
practicable,  the  individual  types  of  records  that  are  prepared  or  maintained  by  each  department,  agency,  commission  or  pubhc 
official  of  the  City  and  County.  The  index  shall  be  sufficient  to  aid  the  pubhc  in  making  an  inquiry  or  a  request  to  inspect.  Any 
changes  ki  the  department,  agency,  commission  or  pubhc  official's  practices  or  procedures  affecting  the  accuracy  of  the  information 
provided  to  the  City  Administrator  shall  be  recorded  by  the  City  Administrator  on  a  periodic  basis  so  as  to  maintain  the  integrity 
and  accuracy  of  the  index.  The  index  shall  be  continuously  maintained  on  the  City's  World  Wide  Website  and  made  available  at 
public  libraries  within  the  City  and  County  of  San  Francisco. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  287-96,  App.  7/12/96;  Proposition  Q,  1 1/2/99) 


SEC.  67.29-1.  RECORDS  SURVIVE  TRANSITION  OF  OFFICIALS. 

Ail  documents  prepared,  received,  or  maintained  by  the  Office  of  the  Mayor,  by  any  elected  city  and  county  official,  and  by  the 
head  of  any  City  or  County  Department  are  the  property  of  the  City  and  County  of  San  Francisco.  The  originals  of  these  documents 
shall  be  maintained  consistent  with  the  records  retention  policies  of  the  City  and  County  of  San  Francisco. 

(Added  by  Proposition  0,  1 1/2/99) 

SEC.  67.29-2.  INTERNET  ACCESSAVORLD  WIDE  WEB  MINIMUM  STANDARDS. 

Each  department  of  the  City  and  County  of  San  Francisco  shall  maintain  on  a  World  Wide  Web  site,  or  on  a  comparable,  readily 
accessible  location  on  the  Internet,  information  that  it  is  required  to  make  publicly  available.  Each  department  is  encouraged  to 
make  publicly  available  through  its  World  Wide  Web  site,  as  much  information  and  as  many  documents  as  possible  concerning  its 
activities,  At  a  minimum,  within  sbc  months  after  enactment  of  this  provision,  each  department  shall  post  on  its  World  Wide  Web 
site  all  meeting  notices  required  under  this  ordinance,  agendas  and  the  minutes  of  all  previous  meetings  of  its  pohcy  bodies  for  the 
last  three  years.  Notices  and  agendas  shall  be  posted  no  later  than  the  time  that  the  department  otherwise  distributes  this 
information  to  the  pubhc,  allowing  reasonable  time  for  posting.  Minutes  of  meetings  shall  be  posted  as  soon  as  possible,  but  in  any 
event  within  48  hours  after  they  have  been  approved.  Each  department  shall  make  reasonable  efforts  to  ensure  that  its  World  Wide 
Web  site  is  regularly  reviewed  for  timeliness  and  updated  on  at  least  a  weekly  basis.  The  City  and  County  shall  also  make  available 
on  its  World  Wide  Web  site,  or  on  a  comparable,  readily  accessible  location  on  the  Internet,  a  current  copy  of  the  City  Charter  and 
all  City  Codes. 

(Added  by  Proposition  O,  1 1/2/99) 


SEC.  67.29-3. 


Any  future  agreements  between  the  city  and  an  advertising  space  provider  shaU  be  public  records  and  shall  include  as  a  basis  for 
the  termination  of  the  contract  any  action  by,  or  permitted  by,  the  space  provider  to  remove  or  deface  or  otherwise  interfere  with 
an  advertisement  without  first  notifying  the  advertiser  and  the  city  and  obtaining  the  advertiser's  consent.  In  the  event 
advertisements  are  defaced  or  vandaUzed,  the  space  provider  shall  provide  written  notice  to  the  city  and  the  advertiser  and  shall 
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allow  the  advertiser  the  option  of  replacing  the  defaced  or  vandalized  material.  Any  request  by  any  city  official  or  by  any  space 
provider  to  remove  or  alter  any  advertising  must  be  in  writing  and  shall  be  a  public  record. 

(Added  by  Proposition  G.  1 1/2/99) 

SEC.  67.29-4.  LOBB\TST  ON  BEHALF  OF  THE  CITY.  --^^ 


(a)  Any  lobbyist  who  contracts  for  economic  consideration  with  the  City  and  County  of  San  Francisco  to  represent  the  City 
and  County  in  matters  before  any  local,  regional,  State,  or  federal  administrative  or  legislative  body  shall  file  a  public  records  report 
of  their  activities  on  a  quarterly  basis  with  the  San  Francisco  Ethics  Commission.  This  report  shall  be  maintained  by  the  Ethics 
Commission  and  not  be  exempt  from  disclosure.  Each  quarterly  report  shall  identify  all  financial  expenditures  by  the  lobbyist,  the 
individual  or  entit)'  to  whom  each  expenditure  was  made,  the  date  the  expenditure  was  made,  and  specificaDy  identify  the  local, 
State,  regional  or  national  legislative  or  administrative  action  the  lobbyist  supported  or  opposed  in  making  the  expenditure.  The 
failure  to  file  a  quarterly  report  with  the  required  disclosures  shall  be  a  violation  of  this  Ordinance. 

(b)  No  person  shall  be  deemed  a  lobbyist  under  section  (a),  unless  that  person  receives  or  becomes  entitied  to  receive  at  least 
S300  total  compensation  in  any  month  for  influencing  legislative  or  administrative  action  on  behalf  of  the  City  and  County  of  San 
Francisco  or  has  at  least  25  separate  contacts  with  local,  State,  regional  or  national  officials  for  the  purpose  of  influencing 
legislative  or  administrative  action  within  any  two  consecutive  months.  No  business  or  organization  shall  be  deemed  as  a  lobbyist 
under  Section  (a)  unless  it  compensates  its  employees  or  members  for  their  lobbying  activities  on  behalf  of  the  City  and  County  of 
San  Francisco,  and  the  compensated  employees  or  members  have  at  least  25  separate  contacts  with  local.  State,  regional  or  national 
officials  for  the  purpose  of  influencing  legislative  or  administrative  action  within  any  two  consecutive  months.  "Total 
compensation"  shaU  be  calculated  by  combining  all  compensation  received  fi-om  the  City  and  County  of  San  Francisco  during  the 
month  for  lobbying  activities  on  matters  at  the  local.  State,  regional  or  national  level,  "Total  number  of  contacts"  shall  be  calculated 
by  combining  all  contacts  made  during  the  two-month  period  on  behalf  of  the  City  and  County  of  San  Francisco  for  all  lobbying 
activities  on  maters  at  the  local,  state,  regional  or  national  level. 

(c)  Funds  of  the  City  and  County  of  San  Francisco,  including  organizational  dues,  shall  not  be  used  to  support  any  lobbying 
efforts  to  restrict  public  access  to  records,  information,  or  meetings,  except  where  such  effort  is  solely  for  the  purpose  of  protecting 
the  identity  and  privacy  rights  of  private  citizens. 

(Added  by  Proposition  G,  1 1/2/99) 


SEC.  67.29-5.  CALENDARS  OF  CERTAIN  OFFICIALS. 


The  Mayor,  The  City  Attorney,  and  every  Department  Head  shall  keep  or  cause  to  be  kept  a  daily  calendar  wherein  is  recorded 
the  time  and  place  of  each  meetmg  or  event  attended  by  that  official,  with  the  exclusion  of  purely  personal  or  social  events  at  which 
no  City  business  is  discussed  and  that  do  not  take  place  at  City  Offices  or  at  the  offices  or  residences  of  people  who  do  substantial 
business  with  or  are  otherwise  substantially  financially  affected  by  actions  of  the  City.  For  meetings  not  otherwise  pubhcly 
recorded,  the  calendar  shall  include  a  general  statement  of  issues  discussed.  Such  calendars  shall  be  public  records  and  shall  be 
available  to  any  requester  three  business  days  subsequent  to  the  calendar  entry  date. 

(Added  by  Proposition  0,  1 1/2/99) 


SEC.  67.29-6.  SOURCES  OF  OUTSIDE  FUNDING. 


No  official  or  employee  or  agent  of  the  City  shall  accept,  allow  to  be  collected,  or  direct  or  influence  the  spending  of,  any 
money,  or  any  goods  or  services  worth  more  than  one  hundred  dollars  in  aggregate,  for  the  purpose  of  carrying  out  or  assisting  any 
City  fijnction  unless  the  amount  and  source  of  all  such  fiinds  is  disclosed  as  a  public  record  and  made  available  on  the  website  for 
the  department  to  which  the  funds  arc  directed.  When  such  funds  are  provided  or  managed  by  an  entity,  and  not  an  individual,  that 
entity  must  agree  in  wiitingto  abide  by  this  ordmance.  The  disclosure  shall  include  the  names  of  all  individuals  or  organizations 
contributing  such  money  and  a  statement  as  to  any  financial  interest  the  contributor  has  involving  the  City. 

(Added  by  ProposKion  G,  1 1/2/99) 

S]^r6739™TOlSsP^  SHALL  BE  MAINTAINED. 


(a)  The  Mayor  and  all  Department  Heads  shall  maintain  and  preserve  in  a  professional  and  businesslike  manner  all  documents 
and  correspondence,  including  but  not  limited  to  letters,  e-mails,  draft.s,  memorandum,  invoices,  reports  and  proposals  and  shall 
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disclose  all  such  records  in  accordance  with  this  ordinance. 

(b)  The  Department  of  Elections  shall  keep  and  preserve  aU  records  and  invoices  relating  to  the  design  and  printing  of  ballots 
and  other  election  materials  and  shall  keep  and  preserve  records  documenting  who  had  custody  of  ballots  from  the  time  ballots  are 
cast  until  ballots  are  received  and  certified  by  the  Department  of  Elections. 

(c)  In  any  contract,  agreement  or  permit  between  the  City  and  any  outside  entity  that  authorizes  that  entity  to  demand  any 
funds  or  fees  from  citizens,  the  City  shall  ensure  that  accurate  records  of  each  transaction  are  maintained  in  a  professional  and 
businesslike  maimer  and  are  available  to  the  public  as  public  records  under  the  provisions  of  this  ordinance.  Failure  of  an  entity  to 
comply  with  these  provisions  shall  be  grounds  for  terminating  the  contract  or  for  imposing  a  financial  penalty  equal  to  one-half  of 
the  fees  derived  under  the  agreement  or  permit  during  the  period  of  time  when  the  failure  was  in  effect.  Failure  of  any  Department 
Head  under  this  provision  shall  be  a  violation  of  this  ordinance.  This  paragraph  shall  apply  to  any  agreement  allowing  an  entity  to 
tow  or  impound  vehicles  in  the  City  and  shall  apply  to  any  agreement  allowing  an  entity  to  collect  any  fee  from  any  persons  in  any 
pretrial  diversion  program, 

(Added  by  Proposition  G,  1 1/2/99) 

ARTICLE  IV: 
POLICY  IMPLEMENTATION 


Sec.  67.30. 

The  Sunshine  Ordinance  Task  Force. 

Sec.  67.31. 

Responsibility  for  Administration. 

Sec.  67.32. 

Provision  of  Services  to  Other  Agencies;  Sunshine  Required. 

Sec.  67.33. 

Department  Head  Declaration. 

Sec.  67.34. 

Willful  Failure  Shall  be  Official  Misconduct. 

Sec.  67.35. 

Enforcement  Provisions, 

Sec.  67.36. 

Sunshine  Ordinance  Supersedes  Other  Local  Laws. 

Sec.  67,37. 

Severability. 

SEC.  67.30.  TBffi  SUNSHINE  ORDINAJ^TCE  TASK  FORCE. 

(a)  There  is  hereby  established  a  task  force  to  be  Icnown  as  the  Sunshine  Ordmance  Task  Force  consisting  of  eleven  voting 
members  appointed  by  the  Board  of  Supervisors.  All  members  must  have  experience  and/or  demonstrated  mterest  m  the  issues  of 
citizen  access  and  participation  in  local  government.  Two  members  shall  be  appointed  from  individuals  whose  names  have  been 
submitted  by  the  local  chapter  of  the  Society  of  Professional  Journalists,  one  of  whom  shall  be  an  attorney  and  one  of  whom  shall 
be  a  local  joumalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One  member  shall  be  appointed  5-om 
iadividuals  whose  names  have  been  submitted  by  the  local  chapter  of  the  League  of  Women  Voters.  Four  members  shall  be 
members  of  the  public  who  have  demonsfrated  interest  in  or  have  experience  in  the  issues  of  citizen  access  and  participation  iu 
local  government.  Two  members  shall  be  members  of  the  public  experienced  in  consumer  advocacy.  One  member  shall  be  a 
joumalist  from  a  racial/ethnic-muiority-owned  news  organization  and  shall  be  appointed  from  individuals  whose  names  have  been 
submitted  by  New  California  Media.  At  all  times  the  task  force  shall  include  at  least  one  member  who  shall  be  a  member  of  the 
public  who  is  physically  handicapped  and  who  has  demonstrated  interest  in  citizen  access  and  participation  in  local  government. 
The  Mayor  or  his  or  her  designee,  and  the  Clerk  of  the  Board  of  Supervisors  or  his  or  her  designee,  shall  serve  as  non-voting 
members  of  the  task  force.  The- City  Attorney  shall  serve  as  legal  advisor  to  the  task  force.  The  Sunshine  Ordinance  Task  Force 
shall,  at  its  request,  have  assigned  to  in  an  attorney  from  withiu  the  City  Attorney's  Office  or  other  appropriate  City  Office,  who  is 
experienced  in  public-access  law  matters.  This  attorney  shall  serve  solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an 
ethical  wall  wUI  be  maintained  between  the  work  of  this  attorney  on  behalf  of  the  Task  Force  and  any  person  or  Office  that  the 
Task  Force  detennines  may  have  a  conflict  of  interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of  Supervisors.  In  the  event 
of  such  removal  or  in  the  event  a  vacancy  otherwise  occurs  during  the  term  of  office  of  any  appointive  member,  a  successor  shall 
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be  appointed  for  the  unexpired  term  of  the  office  vacated  in  a  manner  similar  to  that  described  herein  for  the  initial  members.  The 
task  force  shall  elect  a  chair  from  among  its  appointive  members.  The  term  of  office  as  chair  shall  be  one  year.  Members  of  the  task 
force  shall  serve  without  compensation. 

(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  provide  information  to  other  City  departments  on  appropriate 
ways  in  which  to  implement  this  chapter.  The  task  force  shall  develop  appropriate  goals  to  ensure  practical  and  timely 
implementation  of  this  chapter.  The  task  force  shall  propose  to  the  Board  of  Supervisors  amendments  to  this  chapter.  The  task  force 
shall  report  to  the  Board  of  Supervisors  at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the  administration 
of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the  Supervisor  of  Pubhc  Records  and  may  request 
additional  reports  or  information  as  it  deems  necessai7.  The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement 
power  under  this  ordinance  or  under  the  California  Public  Records  Act  and  the  BrovvTi  Act  whenever  it  concludes  that  any  person 
has  violated  any  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall,  from  rime  to  time  as  it  sees  fit,  issue  public  reports 
evaluating  compliance  with  this  ordinance  and  related  Cahfomia  laws  by  the  City  or  any  Department,  Office,  or  Official  thereof. 

(d)  In  addition  to  the  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Board  of  Supeivisors  may 
confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by  initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  general  schedule  for  meetings,  requirements  for 
attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members  for  non-attendance. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Ord.  118-94,  App.  3/18/94;  Ord.  432-94,  App.  12/30/94;  Ord.  287-96,  App.  7/12/96;  Ord.  198-98,  App.  6/19/98; 
387-98.  App.  12/24/98;  Proposition  G,  11/2/99) 

SEC,  67.31.  RESPONSIBILrrY  FOR  ADMINISTRATION. 


The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  chapter  for  departments  under  his  or  her 
control.  The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  Chapter  for  departments  under  the 
control  of  board  and  commissions  appointed  by  the  Mayor.  Elected  officers  shall  administer  and  coordinate  the  implementation  of 
the  provisions  of  this  chapter  for  departments  under  their  respective  control.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  a 
full-time  staff  person  to  perform  administrative  duties  for  the  Sunshine  Ordinance  Task  Force  and  to  assist  any  person  in  gaining 
access  to  pubhc  meetings  or  pubhc  information.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  that  staff  person  with  whatever 
facilities  and  equipment  are  necessary  to  perform  said  duties. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amEoded  by  Ord.  287-96,  App.  7/12/96;  Proposirion  G,  1 1/2/99) 

SEC.  67.32.  PROVISION  OF  SERVICES  TO  OTBDER  AGENCIES;  SUNSHINE 
REQUIRED. 


It  is  the  policy  of  the  City  and  County  of  San  Francisco  to  ensure  opportunities  for  informed  civic  participation  embodied  in  this 
Ordinance  to  ail  local,  state,  regional  and  federal  agencies  and  institutions  with  which  it  maintains  continuing  legal  and  pohtical 
relationships.  Officers,  agents  and  other  representatives  of  the  City  shall  continually,  consistently  and  assertively  work  to  seek 
commitments  to  enact  open  meetings,  public  information  and  citizen  comment  policies  by  these  agencies  and  institutions,  including 
but  not  limited  to  the  Presidio  Trust,  the  San  Francisco  Unified  School  District,  the  San  Francisco  Community  College  District,  the 
San  Francisco  Transportation  Authority,  the  San  Francisco  Housing  Authority,  the  Treasure  Island  Development  Authority,  the  San 
Francisco  Redevelopment  Authority  and  the  University  of  Cahfomia.  To  the  extent  not  expressly  prohibited  by  law,  copies  of  aU 
written  communications  with  the  above  identified  entities  and  any  City  employee,  officer,  agents,  or  and  representative,  shaO  be 
accessible  as  pubhc  records.  To  the  extent  not  expressly  prohibited  by  law,  any  meeting  of  the  governing  body  of  any  such  agency 
and  institution  at  which  City  officers,  agents  or  representatives  are  present  in  their  official  capacities  shall  be  open  to  the  pubhc, 
and  this  provision  caimot  be  waived  by  any  City  officer,  agent  or  representative.  The  City  shall  give  no  subsidy  in  money,  tax 
abatements,  land,  or  sei-vices  to  any  private  entity  unless  that  private  entity  agrees  in  writing  to  provide  tlie  City  with  financial 
projections  (including  profit  and  loss  figures),  and  annual  audited  financial  statements  for  the  project  thereafter,  for  the  project  upon 
which  the  subsidy  is  based  and  all  such  projections  and  financial  statements  shall  be  pubhc  records  that  must  be  disclosed. 

(Added  by  Propoiilion  G,  1 1/2/99) 

SEC.  67^3rTEP ARIMENTHEAD  DECLARATION. 


All  City  department  heads  and  all  City  management  employees  and  all  employees  or  officials  who  are  required  to  sign  an 
affidavit  of  financial  mtcrcst  with  the  Ethics  Commission  shall  sign  an  annual  affidavit  or  declaration  stating  under  penalty  of 
perjury  that  they  have  read  the  Sunshine  Ordinance  and  have  attended  or  will  attend  when  next  offered,  a  training  session  on  the 
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Sunshine  Ordinance,  to  be  held  at  least  once  annuaOy.  The  affidavit  or  declarations  shall  be  maintained  by  the  Ethics  Commission 
and  shall  be  available  as  a  public  record.  Annual  training  shall  be  provided  by  the  San  Francisco  City  Attorney's  Office  with  the 
assistance  of  the  Sunshine  Ordinance  Task  Force, 

(Added  by  Proposition  G,  1 1/2/99) 

SEC.  67.34.  WILLFUL  FAILURE  SHALL  BE  OFFICIAL  MISCOPsHDUCT. 


The  willful  failure  of  any  elected  official,  depaiiment  head,  or  other  managerial  city  employee  to  discharge  any  duties  imposed 
by  the  Sunshine  Ordinance,  the  BroMTi  Act  or  the  PubUc  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  willful  violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records  Act  by  elected  officials  or  department  heads 
of  the  City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics  Commission. 

(Added  by  Proposition  G,  1 1/2/99) 


SEC.  67.35.  ENFORCEMENT  PROVISIONS. 


(a)  Any  person  may  institute  proceedings  for  injunctive  relief  declaratory  relief,  or  writ  of  mandate  in  any  court  of  competent 
jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a  copy  of  any  pubhc  record  or  class  of  pubUc  records  under  this 
Ordinance  or  to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to  compel  such  meeting 
to  be  open. 

(b)  A  court  shall  award  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the  prevailing  party  in  an  action  brought  to 
enforce  this  Ordinance, 

(c)  If  a  court  finds  that  an  action  filed  pursuant  to  this  section  is  frivolous,  the  City  and  County  may  assert  its  rights  to  be  paid 
its  reasonable  attorneys'  fees  and  costs. 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  act  in  any  court  of  competent  jurisdiction 
or  before  the  Ethics  Commission  if  enforcement  action  is  not  taken  by  a  City  or  State  official  40  days  after  a  complaint  is  filed. 

(Added  by  Proposition  G.  1 1/2/99) 

SEC.  67.36.  SUNSBOnsnEORDM^CE 


The  provisions  of  this  Sunshine  Ordinance  supersede  other  local  laws.  Whenever  a  conflict  in  local  law  is  identified,  the 
requii-ement  which  would  result  in  greater  or  more  expedited  public  access  to  public  information  shall  apply. 

(Added  by  Propositioa  G,  1 1/2/99) 

sTc.  67.37.  SEVERABILrTY. 


The  provisions  of  this  chapter  are  declared  to  be  separate  and  severable.  The  invalidity  of  any  clause,  sentence,  paragraph, 
subdivision,  section  or  portion  of  this  chapter,  or  the  invalidity  of  the  appUcation  thereof  to  any  person  or  circumstances,  shall  not 
affect  the  validity  of  the  remainder  of  this  chapter,  or  the  validity  of  its  appUcation  to  other  persons  or  circumstances. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 
Disclaimer: 

This  Code  of  Ordinances  and/or  any  other  documents  that  appear  on  this  site  may  not  rellecl  Ihe  most  current  legislation  adopted  by  the  Munldpality.  American  Legal  PubSshIng 
Corporation  provides  these  documents  forinfomnational  purposes  only,  These  documents  should  not  be  relied  upon  as  the  definitive  authority  for  local  legislation.  Addltionalty,  the 
formatting  and  pagination  of  the  posted  documents  varies  from  the  fonnatling  and  pagination  of  the  official  copy.  TTie  official  printed  copy  of  a  Code  of  Ordinances  should  be  consulted 
prior  to  any  action  being  taken. 

For  further  infomiatlon  regarding  the  ofiiclal  version  of  any  of  this  Code  of  Ordinances  or  other  documents  posted  on  this  site,  please  contact  Uie  Municipality  directly  or  contact  ■ 
American  Legal  Publishing  lolWree  at  800-445-5588. 

©  201 1  American  Legal  Publishing  Corporation 
techsupport@amlegal.com 
1.800.445.5588. 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  C A  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  JOINT  MEETING  WITH 
THE  COMPLIANCE  &  AMENDMENTS  COMMITTEE 

OF  THE  SUNSHINE  ORDINANCE  TASK  FORCE  il^)^^!^'^,^^!;'!^^ 
April  13,  2012  2:00  P.M  DOCUMEmSDEPT 
and  AGENDA  APR  1  0  20i2 

Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  SAN  FRANCISCO 

L  PUBLIC  LiBRARY 

NOTE:  This  is  a  special  joint  meeting  of  the  Ethics  Commission  with  the  Compliance  & 
Amendments  Committee  of  the  Sunshine  Ordinance  Task  Force;  it  is  not  on  the  usual  day  or 
time  of  the  Commission's  regular  monthly  meetings. 

I.  Call  to  order  and  roll  call. 


n.  Discussion  of  draft  amendments  to  the  Commission's  regulations  governing  the 

handling  of  complaints  related  to  alleged  violations  of  the  Sunshine  Ordinance  and 
referrals  from  the  SOTF.  Commission  staff  prepared  an  earlier  version  of  the  draft 
amendments,  which  were  forwarded  to  the  SOTF  for  review  and  comments  on 
August  17,  2010.  On  August  1,  2011,  the  SOTF  provided  comments,  along  with 
alternate  proposals.  At  its  meeting  on  November  14,  2011,  the  Commission  began 
consideration  of  a  revised  set  of  proposals  from  staff.  At  the  April  13,  2012  joint 
meeting,  members  of  the  Commission  and  the  SOTF  will  discuss  the  revised 
proposals.  The  proposed  amendments,  along  with  documents  submitted  by  staff 
and  the  Compliance  &  Amendments  Committee,  will  be  available  in  the 
Commission  office  and  on  its  website.  There  will  be  an  opportunity  for  public 
comment.  (Discussion.) 


HI.  Adjournment. 

Know  Your  Rishts  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  vieyv  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the  Sunshine 
Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine  Ordinance  Tasic 
Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by  fax  at  415  554 
7854;  or  by  email  at  sotf(a)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy  from 
Ms.  Ausberry,  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet,  h  ttp  i/Ai-'wy.  sfsov-o  rs/sunsh  in  ej' 
If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
pacliet,  those  materials  are  available  for  public  inspection  at  the  Etiiics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco, 
during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  al  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


SF  Ethics  Commission  Agenda  -  April  13,  2012 


TViir  location  is  wheelchair  accessible.  In  order  to  assist  the  Cit}-'s  efforts  to  accommodate  persons  with  se\'cre  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity;  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  otlier 
aaendees  may  be  sensith-e  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Indi\'iduals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  tlie  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  <£  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  tlie  Ethics  Commission  at  25  Van  !\'ess  .4venue.  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  wwv.'.sfethics.org 
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Ethics  Commission 

■  City  and  County  of  San  Francisco 


Date: 
To; 

From: 
Re: 


November  10,  2011  • 

Members,  Ethics  Commission 
Members,  Sunshine  Ordinance  Task  Force 


John  St.  Croix,  Executive  Director 
By:      Catheriae  Argumedo,  Investigator/Legal  Analyst 
Garrett  Chatfield,  Investigator/Legal  Analyst 


Regulations  regarding  Enforcement  of  Sunshine  Ordinauce  Complaints 


I.  Background 

On  June  7,  2010,  staff  presented  to  the  Ethics  Commission  ("Commission")  a 
memorandum  regaining  possible  regulations  governing  the  Commission' s  handling  of 
complaints  alleging  a  violation  of  the  Sunshine  Ordinance,  San  Francisco 
Administrative  Code  Chapter  67  ("Ordinance"),  At  its  June  14,  2010  meeting,  the  ■ 
Commission  discussed  and  adopted  the  following  thi'ee  policy  directives: 


1 .  The  Commission's  jurisdiction  regarding  violations  and  alleged  violations 
of  the  Ordinance  includes:  a)  alleged  willfur  violations  of  the  Ordinance  by 
elected  officials  and  department  heads;  b)  referrals  of  violations  of  the 
Ordinance  from  the  Sunshine  Ordinance  Task  Force  ("Task  Force");  and  c) 
complaints  brought  dnectly  to  the  Commission  alleging  a  violation  of  the 
Ordinance. 

2.  The  Commission  has  jurisdiction  to  establish  penalties  for  violations  of  the 
Ordinance,  including  whether  to  impose  monetary  fines  or  other  penalties  or 
to  find  official  nnsconduct  by  elected  officials  and  department  heads. 

3.  For  all  refeiTals  fi-om  the  Task  Force,  the  Commission  will  hold  an 

.  enforcement  hearing.  The  real  party  in  interest  (the  original  complainant) 
and  the  Respondent  may  appear.  Because  the  Task  Force  will  have  ahready 
determined  that  the  Respondent  violated  the  Ordinance,  the  Respondent  will 
have  the  burden  of  proof  to  show  that  he  or  she  did  not  violate  the 
Ordinance, 


Guided  by  these  three  policy  du'ectives,  staff  drafted  a  set  of  regulations  and-  forwarded 
the  draft  to  the  Task  Force  for  review  and  comments  on  August  17,  2010.  The  Task 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053o  Phone  (415)  252-3]00«»  Fax  (415)  252-3 1 12 
E-Mail  Addi-ess:  ethics.coiTnnission@sfgoY.org  Website;  http://www.sfethics.org 


Force  responded  in  vsTiting  with  its  ov^ti  proposed  regulations  to  the  Ethics  Commission  on 
August  1,2011. 


After  considering  the  Task  Force's  recommendations,  revie^^dng  the  Commission's  resolution  of 
Sunshine  complaints  in  the  past  year,  and  refocusing  on  the  language  of  the  Ordinance,  staff  dow 
proposes  a  re\'ised  set  of  regulations.  Staffs  revised  proposals  differ  from  its  recommendations 
in  20 1 0  and  depart  from  the  Commission's  eai'her  pohcy  decisions,  paiticularly  with  regard  to 
non-v^dllful  violations  of  the  Ordinance  and  handling  of  complaints  against  managerial  City 
employees. 

n.  Relevant  Provisions  of  the  Sunshine  Ordinance 

There  are  a  number  of  ambiguities  in  the  enforcement  provisions  of  the  Ordinance,  which  was 
drafted  .and  adopted  by  the  voters  in  1999.  Under  the  Charter,  the  Commission  has  the  authority 
to  adopt  regulations  reasonably  inteipreting  these  ambiguities.  Specifically,  five  provisions  of 
the  Sunshine  Ordinance  are  relevant  here.  They  are  set  foith  below. 

1.  FromS.F.  Administrative  Code  section  67.30(c): 

The  Task  Force  shall  make  refen-als  to  a  municipal  office  with  enforcement  power  under 
this  ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it 
concludes  that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts. 

2.  iS".  F.  Administrative  Code  section  67.34: 

The  willfiil  failure  of  any  elected  official,  department  head,  or  other  managerial  city 
employee  to  discharge  any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or 
the  PubHc  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  willful  violations  of  this  ordinance,  the  Brown  Act  or  the  PubHc  Records 
Act  by  elected  officials  or  department  heads  of  the  City  and  County  of  San  Francisco 
shall  be  handled  by  the  Ethics  Commission. 

3.  S.F.  Administrative  Code  section  67.35: 

(a)  Any  person  may  institute  proceedings  for  injunctive  relief,  declaratory  rehef,  or  writ 
of  mandate  in  any  court  of  competent  jurisdiction  to  enforce  his  or  her  right  to  inspect  or 
to  receive  a  copy  of  any  public  record  or  class  of  pubUc  records  under  this  Ordinance  or 
to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open, 
or  to  compel  such  meeting  to  be  open. 

(b)  A  court  shall  awai'd  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the 
prevailing  paiiy  in  an  action  brought  to  enforce  this  Ordinance. 

(c)  If  a  court  finds  that  an  action  filed  pm-suant  to  this  section  is  frivolous,  the  City  and 
County  may  assert  its  rights  to  be  paid  its  reasonable  attorneys'  fees  and  costs. 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  act  in 
any  couil  of  competent  jurisdiction  or  before  the  Ethics  Commission  if  enforcement . 
action  is  not  taken  by  a  city  official  or  state  official  40  days  after  a  complaint  is  filed. 


4,  S.F.  Administrative  Code  section  67.21(d): 

If  the  custodian  refuses,'  fails  to  comply,  or  iacompletely  complies  with,  a  request 
described  in.  (b),  the  person  maldng  the  request  may  petition  the  supervisor  of  records  for 
a  deteiimnation  whether  the  record  requested  is  public.  The  supervisor  of  records  shall 
inform  the  petitioner,  as  soon  as  possible  and  within  10  days,  of  its  determination  whether 
the  record  requested,  or  any  part  of  the  record  requested,  is  pubhc.  Where  requested  by 
the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing.  Upon 
the  determination  by  the  supemsor  of  records  that  the  record  is  pubhc,  the  supervisor  of 
records  shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the 
person's  request,  If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  supervisor  of  records  shall  notify  the  district  attorney  or  the  attorney  general 

■  who  shall  take  whatever  measures  she  or  he  deems  necessary  and  appropriate  to  insure 
comphance  with  the  pro  visions  of  this  ordinance. 

5.  S.F.  Administrative  Code  section  67.21(e): 

If  the  custodian  [of  a  pubhc  record]  refuses,  fails  to  comply,  or  incompletely  comphes 
with  a  [pubhc  records]  request ...  or  if  a  petition  is  denied  or  not  acted  on  by  the 
supervisor  of  public  records,  the  person  maldng  the  request  may  petition  the  Sunshine 
Task  Force  for  a  determination  whether  the  record  requested  is  pubhc.  The  Sunshiue 
Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
•meeting  but  in  no  case  later  than  45  days  from  when  a  petition  hi  writing  is  received,  of 
its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is 
pubhc.  "Where  requested  by  the  petition,  and  where  othei-wise  deshable,  this 
determination  shall  be  in  writing.  Upon  the  determination  that  the  record  is  pubhc,  the 
Sunshiae  Task  Force  shaU  immediately  order  the  custodian  of  the  pubhc  record  to 
comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any 
such  order  within  5  days,  the  Sunshine  Task  Force  shah  notify  the  distiict  attomey  or  the 
attorney  general  who  may  take  whatever  measui'es  she  or  he  deems  necessary  to  insure 
•    comphance  with  the  provisions  of  this  ordinance.  The  Board  of  Supervisors  and  the  City 
Attorney's  office  shall  provide  sufficient  staff  and  resources  to  aUow  the  Sunshine  Task 
Force  to  fulfiU  its  duties  under  this  provision.  Where  requested  by  the  petition,  the 
Sunshine  Task  Force  may  conduct  a  public  heaimg  concerning  the  records  request  denial. 
An  authorized  representative  of  the  custodian  of  the  pubhc  records  requested  shall  attend 

■  any  hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 

m.  Summary  of  Proposed  Regrulations 

The  Regulations  proposed  by  staff  aim  to  reconcile  the  ambiguities  in  the  Sunshine  Ordinance 
and  to  outhne  a  standard  procedure  to  handle  ah  complaints  that  allege  whlfol  violations  of  the 
Sunshine  Ordinance  -  whether  referred  by  the  Task  Force,  initiated  by  staff,  or  filed  by  a 
complaiaant  directly  with  the  Commission.  The  proposed  Regulations  also  ahn  to  reconcile 
concerns  expressed  by  the  Task  Force  regarding  the  Commission's  handling  of  complaints.  The 
main  changes  that  the  proposed  regulations  would  achieve  are  to: 


a)  Establish  that  the  Commission  will  handle  complaints  allegmg  Vtdllfiil  \dolations  of  the 
Sunshine  Ordinance  by  elected  officials,  depaitment  heads,  and  managerial  City 
employees; 

b)  Ensure  that  complaints  are  handled  and  resolved  in  an  expeditious  manner; 

c)  Ensure  that  the  hearing  process  is  open  to  the  pubhc;  and 

d)  Allow  the  Commission  to  impose  monetary  fines  for  willful  violations  of  the  Sunshine 
Ordinance. 

The  remainder  of  this  section  of  the  memo  sets  forth  the  new' regulations  proposed  by  staff. 
Rather  than  review  the  proposed  regulations  Hne-by-line,  this  memo  presents  a  series  of  decision 
points  for  the  Commission's  consideration,  followed  by  a  final  decision  point  to  adopt  the 
regulations  in  whole. 

1.        Section  I  -  Preamble. 

The  proposed  Regulations'  Preamble  establishes  the  purpose  of  the  regulations  and  the 
jurisdiction  of  the  Commission  regai'ding  complaints  alleging  violations  of  the  Sunshine 
Ordinance.  Under  staffs  proposal,  tiie  Commission  will  handle  only  allegations  of  willful 
violations  of  the  Ordinance  by  elected  officials,  department  heads,  or  managerial  City 
employees. 

Administrative  Code  section  67.34  provides  fbat  "[cjomplaints  involving  allegations  of  -willful 
violations  of  this  ordinance,  the  Brown  Act  or  the  Pubhc  Records  Act  by  elected  officials  or 
department  heads  of  the  City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics 
Commission  (emphasis  added)."  Staff  beheves  the  best  interpretation  of  this  provision  is  that  the 
Commission  has  jurisdiction  over  only  wiLlfal  violations,  and  does  not  have  jurisdiction  over 
allegations  of  non-Vvdllful  violations  of  the  Ordinance.  Under  this  interpretation,  the  Commission 
would  only  handle  complaimts  or  referrals  that  allege  willful  violations;  staff  would  reject  any 
complaint  or  refeixal  alleging  a  non- willful  violation. 

Although  section  67.34  states  that  the  Commission  "shall  handle"  allegations  of  willful 
violations  by  elected  officials  and  department  heads,  staff  recomimends  that  handlirig  allegations 
against  managerial  City  employees  is  consistent  with  the  intent  of  the  law,  Oftentimes  elected 
officials  or  department  heads  ai'e  not  directly  involved  in  responding  to  records  requests,  and . 
staff  recommends  tbat  it  is  appropriate  to  hold  managerial  City  employees  in  those  instances 
accountable  for  compliance  with  the  Ordinance  regarding  responses  to  records  requests.  The 
term  "managerial  City  employee"  Hill  be  defined  within  these  regulations  as  "a  City  employee 
with  final  decision-malcing  authority  in  determining  a  response  to  the  identified  record 
requested." 

Decision  Point  1:  Shall  the  Commission  enforce  or  review  only  allegations  of  willful  violations 
of  the  Sunshine  Ordinance  by  elected  officials,  department  heads,  and  managerial  City 
employees? 
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2.        Section  HL  -  Complaints  Alleging  Willful  Violations  of  the  Sunshine  Ordinance. 


Section  HI  specifies  the  process  by  which  the  Commission  will  handle  complaints  involving 
alleged  willful  violations  of  the  Sunshine  Ordinance  by  an  elected  of&cial,  depaitment  head,  or 
managerial  City  employee. 

Under  Section  m.A.,  any  person  may  file  a  complaint  with  the  Com  mission;  the  Task  Force  may 
malce  a  referral  to  the  Conimission;  and  Commission  staff  may  initiate  a  complaint. 

If  the  Task  Force  refers  or  a  complainant  makes  a  complaint  that  does  not  allege  a  willful 
violation  of  the  Ordinance,  the  Commission  will  return  the  referral  or  complaint  with  a  letter 
explaining  that  the  Commission  does  not  have  jurisdiction  to  handle  non-willfu.1  complaints.  In 
addition,  if  the  Task  Force  refers  or  a  complainant  malces  a  complaint  or  alleges  a  violation  of  the 
Ordinance  by  an  individual  who  is  not  an  elected  official,  depaitment  head,  or  managerial  City 
employee,  the  Commission  will  return  the  referral  or  complaint  with  a  letter  explaining  that  the 
Commission  does  not.have  jurisdiction  to  handle  the  complaint. 

Decision  Point  2(a):  Shall  the  Commission  approve  the  process  set  forth  in  Section  DI.A,  as  set 
forth  on  page  2  of  the  proposed  regulations? 


■Under  Section  UI.B.,  upon  receipt  of  a  complaint  the  Executive  Director  must  schedule  a  hearing 
before  the  Commission.  Section  67.3  5(d)  requires  a  40-day  waiting  period  before  the  initiation 
of  enforcement  proceedings  before  the  Commission,  but  the  Ordinance  does  not  state  what  starts 
the  40-day  clock  ticldng.  Staff  proposes  to  resolve  this  ambiguity  in  the  Ordinance  with  the 
following  procedure:  For  complaints  that  have  been  considered  by  the  Task  Force  or  Supervisor 
of  Records,^  the  date  of  the  Commission's  hearing  must  be  at  least  40  days  from  the  date  that  the 
Task  Force  or  Supervisor  of  Records  received  the  matter.  For  staff- initiated  complaints  or 
complaints  filed  only  with  the  Commission,  no  40-day  clock  apphes. 

Upon  receiving  or  initiating  a  complaint,  the  Executive  Director  must  provide  notice  to  each 
Respondent  and  original  Complainant.  The  Executive  Director  will  also  send  the  Task  Force  a 
courtesy  notice, 

A  regulatory  re.qunement  for  the  Commission  to  hold  a  public  hearing  on  each  complaint  within 
its  juiisdictioh  will  ensure  that  no  such  complaint  will  be  dismissed  in  closed  session  or  without  a 
hearing.  It  addresses  the  Task  Force's  concern  that  all  complaints  regai-ding  Sunshine  Ordinance 
violations  should  be  deliberated  in  public  by  the  Ethics  Commission.  A  pubhc  hearing  allows 
the  Ethics  Commission  to  hear  from  the  Complainant(s)  and  Respondent(s)  and  make  fmdings 
after  hearing  and  reviewing  the  evidence  and  considering  pubhc  comment, 

As  proposed  in  section  V  of  this  memo,  staff  envisions  that  the  public  hearing  will  be  an 
expedited  process. 


'  The  Sunshine  Ordinance  designates  the  City  Attorney  as  the  "Supervisor  of  Records,"  Separate  fi-om  ±e 
complaint  process,  a  member  of  the  public  may  request  that  the  City  Attorney's  Office  review  a  department's 
decision  to  withhold  records.  The  City  Attorney's  Office  investigates  and  responds  to  these  requests.  The 
Supervisor  of  Records  does  not  hold  a  public  hearing  or  hnpose  penalties  against  any  City  officers  or  employees. 


Decision  Point  2(b):  Shall  the  Commissioii  approve  the  proposals  in  Section  IH.B.,  as  set  forth 
on  page  3  of  the  proposed  regulations?  


3.       Section  IV  -  Investigation  and  Recommendation. 

Section  FV  outlines  the  process  for  investigating  alleged  ViaUfuI  violations  of  the  Sunshine 
Ordinance, 

Under  Section  IV.A,,  the  Executive  Director's  investigation  may  include,  but  is  not  limited  to, 
interviewing  the  Respondent(s)  and  any  "v^itnesses  and  re^dewing  documentary  and  other 
evidence,  This  proposal  tracks  the  language  used  in  the  Commission's  cuixent  regulations  for 
non-Sunshine  complaints,  and  provides  staff  the  flexibihty  and  discretion  it  needs  to  conduct 
thorough  investigations.  Additionally,  this  section  adopts  the  Task  Force's  recommendation  that 
the  investigation  be  completed  within  30  days  of  the  receipt  of  a  complaint,  unless  the  Executive 
Director  shows  why  it  cannot  be  concluded  within  30  days. 

Decision  Point  3(a):  Shall  the  Commission  approve  the  proposals  in  Section  IN. A.,  as  set  forth 
on  page  3  of  the  proposed  regulations?  


■  Under  Section  IV.B.,  the  Executive  Director  must  prepare  a  written  recommendation,  which  v»ill 
include  a  summary  of  factual  and  legal  fin.dings  after  concluding  his  or  her  investigation.  The 
report  must  also  include  the  Executive  Director's  disposition  recommendation,  which  vvill  be  one 
of  the  follovvdng:  a)  that  the  Respondent  willfully  violated  the  Simshine  Ordinance;  b)  that  the 
Respondent  violated  the  Sunshine  Ordinance  but  the  violation  was  not  willful;  or  c)  that  the 
Respondent  did  not  violate  the  Sunshine  Ordinance.  The  recommendation  must  be  dehvered  to 
the  Commission,  Complainant,  and  Respondent  in  advance  of  the  hearing. 

Decision  Point  3(b):  Shall  the  Commission  approve  the  proposals  in  Section  lY.B.,  as  set  foith 
on  pages  3  -  4  of  the  proposed  regulations? 


Section  IV.C.  provides  that  the  Complainant  and  Respondent  may  submit  a  response  to  the 
Executive  Director's  recommendation;  it  also  sets  the  time  frame  and  procedure  for  submittuig 
the  response. 

Decision  Point  3(c):  Shall  the  Commission  approve  the  proposals  in  Section  IV.C,  as  set  forth 
on  page  4  of  the  proposed  regulations?   


4.        Section  V  -  Public  Hearing;  Deliberations  and  Findings;  Administrative  Orders  and 
Penalties;  Warning  Letters. 

Section  V.A.  outlines  the  hearing  process.  Although  patterned  after  the  regulations  which 
govem  the  hearing  process  for  non-Sunshine  complaints,  there  are  several  key  differences.  For 
instance,  staff  will  not  play  a  prosecutorial  role  in  Sunshine  hearings,  the  Commission  will  not 
hold  a  probable  cause  hearing  or  issue  a  formal  accusation,  and  presentation  of  the  evidence  ^vill 
be  more  Limited.  The  primary  featm-es  of  the  proposed  hearing  structure  are: 

1)  The  hearing,  including  the  Commission's  decision-making  process,  ^^dll  be  public. 
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2)  The  Complainant  will  have  an  opportunity  to  speak  before  the  Commission,  as  mil 
the  Respondent.  No  other  live  testimony  will  be  permitted  unless  the  Chair 
determines  otherwise. 

Decision  Point  4(a):  Shall  the  Commission  approve  the  proposals  in  Sections  V.A.,  as  set  forth 
on  pages  4  -  5  of  the  proposed  regulations?  


Section  V.B,  requires  the  Commission  to  deliberate  the  merits  of  the  allegations  in  pubhc.  It  also 
provides  that  any  finding  of  a  willful  or  non-willful  violation  of  the  Sunshine  Ordinance  must  be 
supported  by  conclusions  of  law  and  fact  based  on  the  entire  record. 

Section  V.B.  also  outlines  the  relevant  cii'cumstances  that  the  Commission  must  consider  when 
maldng  a  determination  whether  a  Respondent  willfully  violated  the  Sunshine  Ordinance. 


Decision  Point  4(b):  Shall  the  Commission  approve  the  proposals  in  SectionY.B,  as  set  forth 
on  page  5  of  the  proposed  regulations? 


Section  V.C  sets  forth  the  remedies  the  Commission  may  order.  Under  the  proposal,  the 
Commission  may  order  a  Respondent  to  produce  a  public  record;  refer  the  matter  to  the  Mayor 
with  a  recommendation  to  initiate  official  misconduct  proceedings  under  Charter  section  15.105; 
order  a  penalty  payment  of  up  to  $5,000  per  violation;  and/or  order  a  notice  of  fhe'violation  to  be 
posted  on  the  Commission's  website.  Section  V.C. 2  hsts  factors  that  the  Commission  may 
consider  in  determining  appropriate  penalties,  including:  tiie  severity  of  the  violation;  the 
presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead;  whether  the  violation  was 
an  isolated  incident  or  part  of  a  pattern;  and  whether  the  Respondent  has  a  prior  record  of 
violations  of  the  Sunshine  Ordinance. 

Section  V.C. 3  allows  for  remedies  when  the  Commission  determines  that  Respondent  violated 
the  Sunshine  Ordinance,  but  the  violation  was  not  wrUful,  In  such  cases,  the  Commission  may 
issue  warning  letters  urging. the  Respondent(s)  to  cease  and  desist  the  violation.  The 
Commission  may  also  order  the  Executive  Director  to  post  on  the  Ethics  Commission's  website 
the  Commission's  finding  that  the  Respondent(s)  violated  the  Sunshiue  Ordinance. 


Decision  Point  4(c):  Shall  the  Commission  approve  the  proposals  in  Section  V.C,  as  set  forth  on 
pages  5  -  6  of  the  proposed  regulations?  


5.       Eihding  of  No  Violation. 

Section  V.D  outlines  that  if  the  Commission  determines  that  a  Respondent  has  not  committed  a 
violation  of  the  Ordinance,  it  shall  pubhcly  announce  that  determination. 


Decision  Point  5:  Shall  the  Commission  approve  the  proposals  in  Section  V.D.,  as  set  forth  on 
page  6  of  the  proposed  regulations?  


6. 


Sections  M  and  Vn  -  Miscellaneous  ProWsions;  Severability. 


Modeled  after  the  Regulations  for  all  other  complaints  within  the  Commission's  juiisdiction, 
Section  VI  contains  provisions  to  address  issues  such  as  ex  paite  communications,  access  to 
complaints  and  deliberations,  and  continuance  requests,  Section  VI.B.  provides  that  no  records 
related  to  complaints  may  be  disclosed  except  as  necessary  to  the  conduct  of  the  investigation  or 
as  requii-ed  by  the  California  Pubhc  Records  Act  or  the  Sunshine  Ordinance.  In  order  to  provide 
for  the  integrity  of  the  investigation,  internal  staff  notes  may  not  be  disclosed  until  the 
Commission  has  issued  its  final  decision  following  the  hearing.  Section  VI.F  permits  any 
Complainant  or  Respondent  to  request  a  continuance  and  also  pro\ddes  that  the  Commission  may 
reschedule  hearings  for  good  cause.  Section  VI.H  estabhshes  a  statute  of  limitations  period. 
Section  vn  pro\ddes  for  severability  of  any  invalid  regulation, 

Decision  Point  6:  Shah  the  Commission  approve  the  proposals  in  Section  VI.A  -L.  and  Section 
vn,  as  set  forth  on  pages  6  -  9  of  the  proposed  regulations?  


7.       Section  n  -  Definitions 

Section  n  contains  the  definitions  relevant  to  the  regulations.  Included  is  the  definition  of 
"managerial  City  employee"  which  is  not  defined  m  the  Sunshine  Ordinance.  Staff  proposes 
defining  the  term  to  mean  "a  City  employee  with  final  decision-maldng  authority  in  determining 
a  response  to  the  identified  record  requested," 

The  definitions  section  also  clarifies  who  is  a  complainant,  and  establishes  that  a  finding  of  a 
wiUful  violation  by  the  Task  Force  in  an  Order  of  Determination  will  be  treated  as  a 
reconimendation  to  the  Ethics  Commission  that  a  wiUful  violation  occurred. 


Decision  Point  7:  Shall  the  Commission  approve  the  proposals  in  Section  II,  Definitions,  as  set 
forth  on  pages  1  -  2  of  the  proposed  regulations? 


9.        General  Adoption  of  Regulations 


Decision  Point  8:  Shall  the  Commission  adopt  the  "Ethics  Commission  Regulations  for 
Complaints  Alleging  WiUful  Violations  of  the  Sunshine  Ordinance"  as  set  forth  on  pages  1  -  9  of 
the  proposed  regulations?  


m.  Clean-up  Language  for  Existing  Regulations 

If  the  Commission  adopts  the  proposed  Sunshine  Regulations,  it  should  also  amend  the  existing 
Enforcement  Regulations,  which  will  continue  to  apply  to  all  enforcement  matters  that  do  not  ■ 
involve  allegations  of  Sunshine  violations.  The  proposed  amendments  would;  a)  clai'ify  that  aU 
complaints  alleging  a  violation  of  the  Sunshine  Ordinance  will  be  govemed  by  the  new  Sunshine 
enforcement  regulations;  b)  delete  references  ni  the  existing  Regulations  to  violations  of  the 
Sunshine  Ordinance;  and  c)  amend  the  definition  of  "business  day"  by  adding  the  language  "or  a 
day  on  which  the  Commission  office  is  closed  for  business"  to  conform  v,ath  the  definition  ia  the 
proposed  Sunshine  regulations. 
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Decision  Point  9(a):  Shall  the  Commission  approve  the  addition  of  Section  m.D.  as  set  forth  on 
page  3  of  fbe  current  Regulations? 

Decision  Point  9(b):  If  the  answer  to  Decision  Point  9(a)  is  yes,  shall  the  Commission  approve 
the  deletion  of  other  references  to  the  Sunshine  Ordinance  in  the  current  Regulations?  (See 
strikethrough  language  in  Attachment. B,  pages  2,  7,  15,  and  16.) 

Decision  Point  9(c):  Shall  the  Commission  approve  the  amended  definition  of  "business  day"  of 
Section  EI.A.  on  page  1  of  the  current  Regulations?  


lY.Task  Force  Recommendations  Not  Included  in  Staffs  Proposed  RegnJations 

While  staff  has  incorporated  some  of  the  Task  Force  recommendations  into  the  proposals 
discussed  above,  there  were  several  provisions  that  staff  did  not  include. 

1.        The  Role  of  the  Commission  under  the  Ordinance. 

The  Task  Force's  recommendations  appear  to  be  premised  on  the  notion  that  the  Ethics 
Commission  has  two  distinct  roles  under  the  Sunshine  Ordinance;  one  with  respect  to  the 
enforcement  of  Task  Force  refen-als,  and  the  second  with  respect  to  the  Ethics  Commission's 
handling  of  willful  violations  under  section  67.34.  Staff  does  not  agree. 

As  the  Commission  has  determhied  in  recent  decisions,  the  Ethics  Commission  is  not  tasked 
anywhere  in  the  Ordmance  with  enforcing  orders  of  deteimi nation  from  the  Task  Force.  Section 
67.21(d)  permits  a  requestor  to  petition  the  Supemsor  of  Records  (the  City  Attorney's  Office) 
for  a  determination  of  whether  a  record  is  public  when  a  City  department  fails  to  comply  with  a 
pubUc  records  request.  If  the  Supervisor  of  Records  determines  that  the  record  is  pubhc,  he  or 
she  mast  order  the  department  to  comply  with  the  .records  request.  S  ection  67,2 1  (d)  fuither 
provides  that  if  the  custodian  still  fails  to  comply  with  the  records  request  after  being  ordered  to 
release  the  records  by  the  Supemsor  of  Records,  the  "supervisor  of  records  shall  notify  the 
district  attorney  or  the  attorney  general  who  shall  talce  whatever  measures  she  or  he  deems 
necessary  and  appropriate  to  insure  comphance  with  the  provisions  of  this  ordinance  [emphasis 
added]."  Under  section  67.21(d),  the  district  attorney  or  the  attorney  general — not  the  Ethics 
Commission— is  specifically  tasked  with  the  enforcement  of  a  pubhc  records  request. 

Along  with  the  right  to  petition  the  SupeiTisor  of  Records,  a  person  also  has  the  right  to  petition 
the  Task  Force  under  section  67.21(e)  "for  a  determination  whether  the  record  requested  is 
public."  Section  67.21(e)  further  provides  that  if  the  Task  Force  malces  "the  determination  that 
the  record  is  pubhc,  fbe  [Task  Force]  shall  immediately  order  the  custodian  of  the  pubhc  record 
to  comply  with  the  person's  request  If  the  custodian  refuses  or  fails  to  comply  with  any  such 
order  within  5  days,  the  [Task  Force]  shall  notify  the  district  attorney  or  the  attorney  general 
who  may  talce  whatever  measures  she  or  he  deems  necessary  to  insure  comphance  with  the 
provisions  of  this  ordinance  [emphasis  added]."  Again,  the  power  to  enforce  the  pubhc  records 
request  hes  with  the  district  attorney  or  the  attorney  general,  not  the  Ethics  Commission. 


2.  The  Task  Force  proposed  to  define  "vt  illfully"  using  the  Cahfornia  Penal  Code. 

The  Task  Force  recommended  that  the  Ethics  Cominission  adopt  the  daJSnition  of  "willfLilly"  as 
defined  in  section  7  of  the  Penal  Code.  That  definition,  according  to  the  Task  Force,  is  "the 
word  'wilLfoUy,'  when  applied  to  the  intent  with  which  an  act  is  done  or  omitted,  impUes  simply 
a  purpose  or  willingness  to  commit  the  act,  or  malce  the  omission  referred  to.  It  does  not  require 
any  intent  to  injure  another,  or  to  acquire  any  advantage." 

The  Ethics  Commission  has  determined  that  the  term  ''vvillfal"  under  the  Ordinance  includes  a 
purposeful  failure  to  can-y  out  mandatory  duties  of  office.  In  the  context  of  the  Sunshine 
Ordinance,  a  wiUful  violation  would  occur  if  a  Respondent  purposefully  withheld  pubhc 
documents  or  violated  public  meeting  requii-ements  Icnowijig  that  the  Sunshine  Ordinance 
required  otheradse. 

3.  The  Task  Force  proposed  to  allow  testimony  from  individuals  other  than  the  parties 
in  interest. 

The  Task  Force  recommended  the  elimination  of  any  restriction  on  persons  who  can  provide 
_  testimony  in  support  of  a  Respondent  or  Complainant  in  order  to  maintain  a  level  playing  field. 

Staff  proposes  to  permit  only  the  Respondent  and  Complainant  to  provide  five  testimony,  This 
process  ensures  that  these  parties  have  the  right  to  present  their  case;  it  also  expedites  the  hearing 
process.  There  is  nothing  that  limits  a  Respondent  or  Complainant  from  permitting  another 
individual  to  use  their  time  allotted  to  provide  supporting  testimony.  The  draft  regulations  allow 
for  additional  testimony  at  the  Chaii-'s  discretion.  In  addition,  there  will  be  pubhc  comment  as 
part  of  every  heai-ing. 

4.  The  Task  Force  proposed  that  any  monetary  penalties  imposed  should  be  paid  out 
of  "non-City  funds." 

The  Task  Force  recommended  that  when  the  Ethics  Commission  imposes  a  monetaiy  penalty  on 
a  Respondent,  the  penalty  should  be  not  less  than  $500  and  not  more  than  $5,000  for  each  wiUfol 
violation  The  Task  Force  also  recommended  that.these  monetary  penalties  be  paid  from  the 
Respondent's  personal  funds  and  not  City  funds.  The  Cahfornia  Tort  Claims  Act  governs  the 
indemnification  of  City  employees  for  acts  taken  within  the  com-se  and  scope  of  their 
employment. 

5.  The  Task  Force  proposed  that  the  Sunshine  Ordinance  supersedes  the  City  Charter. 

Another  consideration  for  the  Commission  is  the  inteipretation  of  section  67.36  of  the 
Ordinance.  This  section  states  "[t]he  provisions  of  this  Sunshine  Ordinance  supersede  other 
local  laws.  Whenever  a  conflict  in  local  law  is  identified,  the  requh-ement  which  would  result  in 
greater  or  more  expedited  pubhc  access  to  public  information  shall  apply." 

In  its  August  1,  20 11  response  to  the  Commission,  the  Task  Force  concluded  that  "the  Sunshine 
Ordinance  has  piimacy  over  any  other  inconsistent  local  laws  hi  the  aspects  of  open  government 
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that  it  covers."  However,  this  section  does  not  state  that  the  provisions  of  the  Sunshine 
Ordinance  supersede  all  local  laws.  The  Ethics  Commission  and  the  Office  of  the  City' Attorney 
have  repeatedly  concluded  that  the  Sunshine  Ordinance  does  not  supersede  the  City's  Charter . 

The  Task  Force  has  concluded  in  the  past  that  the  Sunshine  Ordinance  supersedes  the  City 
Charter,  specifically  when  a  City  department  has  asserted  that  documents  were  confidential 
based  upon  a  Charter  provision.  Staff  recommends  that  the  Commission  make  a  final 
determination  regarding  this  issue. 


ATTACHMENT  A 


San  Francisco 
Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


ETHICS  COMMISSION  REGULATIONS  FOR  COMPLAINTS 
ALLEGING  WILLFUL  VIOLATIONS  OF  THE  SUNSHINE 
ORDINANCE 

Effective  Date:  2011 
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I.  PREAMBLE 


Pursuant  to  San  Francisco  Charter  section  1 5.102,  the  San  Francisco  Ethics  Commission 
promulgates  these  Regulations  in  order  to  ensure  compliance  with  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin,  Code  §§  67.1,  et  seq.  These  Regulations  shall  apply  to 
complaints  alleging  willfiil  violations  of  the  Sunshine  Ordinance  by  elected  officials, 
department  heads,  and  managerial  City  employees  pursuant  to  S.F.  Administrative  Code 
section  67.34.  Any  allegations  regarding  non-WLOiul  violations  of  the  Sunshine 
Ordinance,  or  willful  violations  committed  by  individuals  other  than  elected  officials, 
department  heads,  or  managerial  City  employees,  shaU  not  be  handled  by  the  Ethics 
Commission.  All  allegations  of  violations  of  conflict  of  interest,  campaign  finance, 
lobbyist,  campaign  consultant  or  other  ethics  laws  shall  be  handled  under  the  Ethics 
Commission's  Regulations  for  Investigations  and  Enforcement  Proceedings, 

n.  DEFIMTIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A  "Business  day"  means  any  day  other  than  a  Satui'day,  Sunday,  City  hohday,  or  a 
day  on  which  the  Commission  office  is  closed  for  busiaess. 

B.  "City"  means  the  City  and  County  of  San  Francisco. 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complaint"  means  a  Task  Force  referral  or  a  written  document  submitted 
directly  to  the  Ethics  Commission,  alleging  a  willful  violation  of  the  Sunshine  Ordinance 
by  an  elected  official,  department  head,  or  managerial  city  employee. 

E.  "Complainant"  means  a  person  or  entity  that.fiJed  the  original  complaint  alleging 
a  wiLLfal  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department  head,  or 
managerial  City  employee  with  the  Task  Force,  Supervisor  of  Records,  or  Commission. 
"Complainant"  shall  also  mean  the  Commission  if  the  complaint  was  initiated  by  the 
Commission  staff, 

F.  "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  hohday,  the  deadline  shall  be  extended  to  the  next  business 
day. 

G.  "Dehver"  means  ti-ansmit  by  U.S.  mail  or  personal  deUveiy  to  a  person  or  entity. 
The  Commission,  the  Executive  Director,  the  Task  Force  or  a  Respondent  or 
Complainant  receiving  material  may  consent  to  any  other  means  of  dehvery,  including 
delivery  by  e-maH  or  fax.  In  any  proceeding,  the  Commission  Chairperson,  designated 
Commissioner  or  hearing  officer  may  order  that  the  dehvery  of  briefs  or  other  materials 
be  accomplished  by  e-mail. 
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H.  "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

I,  "Exculpatory  infoimation"  means  information  tending  to  show  that  the 
respondent  is  not  guilty  of  the  alleged  violations. 

J.  '  "Managerial  City  Employee"  means  a  City  employee  with  j5nal  decision-maldng 
authority  in  determining  a  response  to  the  identified  record  requested. 

K.       "Mitigating  infoimation"  means  information  tending  to  excuse  or  reduce  the 
culpability  of  the  Respondent's  conduct. 

L.       "Order  of  Determination"  means  a  final  recommendation  issued  by  the  Task 
Force  that  a  wiMil  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department 
head,  or  managerial  City  employee  occurred. 

M.  "Referral"  means  a  recommendation  from  the  Task  Foi:ce  to  the  Commission  that 
a  willful  violation  of  the  Smshine  Ordinance  has  occurred, 

N.       "Respondent"  means  an  elected  official,  department  head,-  or  managerial  City 
employee  who  is  alleged  or  identified  in  a  complaint  to  have  committed  a  willful 
violation  of  the  Sunshine  Ordinance. 

0.  "Sunshine  Ordinance"  means  San  Francisco  Administrative  Code  section  67. 1,  et 
seq. 

P.        "Task  Force"  means  the  Sunshine  Ordinance  Task  Force,  estabhshed  by  San 
Francisco  Administrative  Code  section  67,30. 

Q.  .  ''.Willfql  violation"  means  an  action  or  failure  to  act  with  the  Imowledge  that  such 
act  or  failure  to  act  was  a  violation  of  the  Sunshine  Ordinance. 

in.      COMPLAINTS  ALLEGING  WILLFUL  VIOLATIONS  OF  THE 
'  SUNSHINE  ORDINANCE. 

A.       Filing  Complaints.  Any  person  or  entity  may  file  a  complaint  with  the 
Commission  alleging  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
depaitment  head,  or  rhaiiagerial  City  employee.  Commission  staff  may  also  initiate  a 
complaint  alleging  the  willfiil  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  or  managerial  City  employee. 

Any  complaint  or  refen-al  that  is  filed  with  the^  Commission  that  does  not  allege  a  willfiil 
violation  of  the  Sunshine  Ordinance  by  an  elected  Official,  department  head,  or 
managerial  City  employee  will  be  returned  to  the  complainant  or  Task  Force  with  a  letter 
explaining  the  Commission's  jurisdiction.  '  ■ 
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B.       Scheduling  of  Hearing. 


1)  When  the  Executive  Director  receives  a  complaint  or  a  referral  alleging  a 
willfiil  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department 
head,  or  managerial  City  employee,  the  Executive  Director  shall  schedule  a 
pubhc  hearing  at  a  regular  meeting  of  the  Commission  at  least  1 5  business 
days  after  the  conclusion  of  his  or  her  investigation. 

2)  For  complaints  that  have  been  considered  by  the  Task  Force  or  Supervisor  of 
Records  prior  to  the  initiation  of  a  complaint  with  the  .  Commission,  the 
Commission  may  not  conduct  a  hearing  until  at  least  40  days  after  the  date 
that  the  Task  Force  or  Supervisor  of  Records  received  the  matter.  For 
complaints  initiated  by  Commission  staff,  no  40-day  waiting  period  apphes. 

At  least  1 5  business  days  in  advance  of  the  hearing  date,  the  Executive 
Director  shall  issue  a  written  notice  and  his  or  her  report  and  recommendation 
pursuant  to  section  IV  to  each  Commission  member,  each  Respondent,  and 
each  Complainant  of  the  date,  time  and  location  of  the  hearing. 

3)  In  the  case  of  a  referral,  the  Executive  Director  also  shall  provide  a  courtesy 
notice  and  a  copy  of  the  staff  recornmendati  on  to  the  Task  Force. 

IV.      INVESTIGATION  AND  RECOMMENDATION 

A.  Factual  Investigation.  Upon  receipt  of  a  complaint,  the  Executive  Director  shall 
conduct  a  factual  investigation.  The  Executive  Director's  investigation  may  include,  but 
shall  not  be  limited  to,  interviews  of  the  Respondent(s)  and  any  witnesses,  as  well  as  the 
review  of  documentaiy  and  other  evidence.  The  investigation  shall  be  concluded  within 
30  days  fphowing  the  Executive  Dhector's  receipt  of  the  complaint.  The  Executive 
Director  may  extend  the  time  for  good  cause,  including  but  not  limited  to:  staffing  levels; 
the  number  of  other  pending  complaints  under  these  Regulations  or  the  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings;  other  staffing 
needs  associated  with  pending  campaigns;  or  the  cooperation  of  witnesses,  Complainants 
or  Respondents.  If  the  Executive  Director  extends  the  time  for  the  investigation  to 
conclude,  his.  or  her  reasons  for  the  extension  shall  be  included  in  the  recommendation  to 
the  Ethics  Commission. 

B.  Report  and  Recommendation. 

1 .        After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executive 
■  Director  shall  prepare  a  written  report  and  recommendation  summarizing  his  or  her 
factual  and  legal  findings.  The  recommendation  shall  contain  a  summary  of  the  relevant 
legal  provisions  and  the  evidence  gathered  through  the  Commission's  investigation, 
including  any  exculpatory  and  mitigating  information.  In  the  recommendation,  the 
Executive  Director  may  present  statements  including  hearsay,  declarations  of 
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investigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of  any 
other  evidence.  The  recommendation  shall  not  exceed  ten  pages  excluding  attachments. 

2.       The  report  shall  recommend  one  of  thie  following:  a)  that  Respondent(s)  willfully 
violated  the  Sunshine  Ordinance;  h)  that  Respondent(s)  violated  the  Sunshine  Ordinance 
but  the  violation  was  not  wiUful;  or  c)  that  Respondent(s)  did  not  violate  the  Sunshine 
Ordinance.  The  recommendation  shall  be  dehvered  to  the  Commission,  Complainant  and 
Respondent  pursuant  section  IH.B 

C.       Response  to  the  Report  and  Recommendation. 

1 .  Each  Complainant  and  Respondent  may  submit  a  written  response  to  the  report 
and  recommendatiorL  The  response  may  contain  legal  arguments,  a  summary  of 
evidence,  and  any  mitigating  or  aggravating  information.  The  response  shall  not  exceed 
ten  pages  excluding  attachments. 

2.  If  any  Complainant  or  Respondent  submits  a  response,  he  or  she  must  deUver  the 
'  response  no  later  than  five  busin.ess  days  prior  to  the  date  of  the  hearing.  The 

Complainant  or  Respondent  must  deliver  eight  copies  of  the  response  to  the  Executive 
Director,  who  must  then  immediately  distribute  copies  of  the  response(s)  to  the 
.  Commission  and  any  other  Complainant  or  Respondent.  Upon  mutual  consent  of  the 
parties  in  interest  and  the  Executive  Director,  a  response  may  be  distributed  by  e-mail. 

V.       PUBLIC  mARING. 

A.       General  Rules  and  Procedures. 

1.       Public  Hearing 

The  heaiicLg  shall  be  open  to  the  public'  The  Commission  may  hold  the  hearing,  or  the 
Commission  may  assign  one  of  its  members  or  a  hearicig  officer  to  hold  the  hearing, 

Each  Complainant  and  Respondent  may  speak  on  his  or  her  behalf,  subject  to  a  time  limit 
deteimitied  by  the  Commission  Chairperson,' the  Corhmission  member  assigned  to  hold . 
the  hearing,  or  the  hearing  officer.  At  his  or  her  discretion,  the  Comimission  Chahperson, 
the  Commission  member  assigned  to  hold  the  hearing,  or  the  hearing  officer  may  allow 
additional  testimony.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of 
evidence  shall  not  apply  to  the  heai'ing.  The  Complainant  and  each  Respondent  may 
submit  any  document  to  the  Commission  to  support  his  or  her  position,  Any  documents 
so  provided  shall  also  be  provided  to  the  opposing  paiiy. 

Commissioners  may  question  each  party  regarding  the  allegations,  Complainants  and 
Respondents  may  not  dhectly  question  each  other. 
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2.       Standard  of  Proof 


The  Commission  may  determine  that  an  elected  official,  department  head,  or  managerial 
City  employee  has  committed  a  vyillful  violation  of  the  Sunshine  Ordinance  only  if  a 
person  of  ordinary  caution  and  prudence  would  so  conclude,  based  on  a  preponderance  of 
the  evidence. 

3.       Role  of  the  Executive  Director, 

Except  when  a  complaint  is  staff-initiated,  the  Executive  Director's  role  at  the  hearing 
will  be  limited  to  providing  the  recommendation  containing  the  legal  and  factual  basis  for 
his  or  her  recommendation  to  the  Commission. 

B.       Deliberations  and  Findings. 

The  Commission  shall  deliberate  the  merits  of  the  allegations  in  public.  Public  comment 
,  on  the  matter  shall  be  allowed  for  each  hearing. 

The  votes  of  at  least  three  .  Commissioners  are  required  to  nialce  a  finding  that  a 
Respondent  has  committed  a  willful  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a  non-willfol  violation  of  the  Sunshine  Ordinance,  The 
finding  of  a  willful  violation  or  non- willful  violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings.  ? 

To  determine  whether  a  violation  of  the  Sunshine  Ordinance  is  willfiil,  the  Commission 
shall  consider  aU  the  relevant  circumstances  surrounding  the  case,  including  but  not 
limited  to: 

(a)  whether  the  Respondent  complied  with  all  aspects  of  the  Sunshine  Ordinance, 
.  ■  but  failed  to  ...comply  within  the  appropriate  time-firame; 

■    _    (b)  the  volume  of  records  requested,  and  the  extent  to  which  they  were  practically 
accessible;  and/or 

(c)  whether  the  Respondent  consulted  with  counsel  or  relied  on  the  advice  of 
other  City  employees  prior  to  committing  the  alleged  violation. 

C.      Admiiiistrative  Orders  and  Penalties;  Warning  Letters. 

1 .  If  the  Commission  finds  that  a  Respondent  committed  a  willful  violation  of  the 
Sunshine  Ordinance,  the  Commission  may  issue  orders  and  penalties  requiring  any 
or  all  of  the  following: 

(a)  the  Respondent(s)  to  cease  and  desist  the  violation  and/or  produce  the  public 
record(s); 
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(b)  the  Executive  Director  to  refer  the  matter  to  the  Mayor  with  the  Ethics 
Comqiission's  recommendation  to  initiate  of  the  suspension  and  removal 
proceedings  pursuant  to  San  Francisco  City  Charter  section  15,105  against  the 
Respondent(s); 

(c)  the  Respondent's  department,  commission,  or  board  to  pay  a  monetary  penalty 
to  the  General  Fund  of  the  City  of  up  to  five  thousand  dollars  ($5,000)  for  each 
violation;  and/or 

(d)  the  Executive  Dkector  to  post  on  the  Ethics  Conimission'.s  website  the 
Commission's  finding  that  the  Respondent(s)  willfoUy  violated  the  Sunshine 
Ordinance. 

2.  When  deciding  penalties,  the  Commission  shall  consider  all  the  relevant 
cii'cumstaQces  suiTounding  the  case,  including  but  not  limited  to: 

(a)  ,  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern;  and 

(d)  whether  the  Respondent  has  a  prior  record  of  violations. 

3.  If  the  Commission  finds  that  the  Respondent(s)  has  violated  the  Sunshine 
Ordinance  but  has  not  committed  a  willful  violation,  the  Commission  may  issue  a 
warning  letter  urging  the  Respondent(s)  to  cease  and  desist  the  violation.  The 
Commission  may  also  order  the  Executive  Director  to  post  on  the  Ethics 
Comnussiqn's  website  the  Commission's  finding  that  the  Respondent(s)  violated  the 

.  .Sunshine  Ordinance. 

D,       Fiiiding  of  No  Yiplation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  estabhsh  that  the  ■ 
Respondent  has  committed  a  violation  of  the  Sunshine  Ordinance,  the  Commission  shall 
publicly  announce  this  fact.  The  Commission's  announcement  may,  but  need  not,  iuclude 
findings  of  law  and  fact.  Thereafter,  the  Commission  shaU  take  no  further  action  on  the 
complaint. 

VI.     MISCELLAINEOUS  PROVISIONS 
"A.       Ex  Parte  Communications. 

Once  a  complaiut  is  filed  with  the  Commission  or  referred  by  the  Task  Force,  no 
Commissioner  shall  engage  in  oral  or  written  communications  outside  of  a  Commission 
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meetmg  regarding  the  merits  of  an  enforcement  action  with  the  Commission's  staff,  the 
Respondent,  the  Complainant,  any  member  of  the  Task  Force  or  any  person 
communicating  on  behalf  of  the  Respondent,  Complainant,  or  any  member  of  the  Task 
Force,  except  for  communications,  such  as  scheduling  matters,  generally  committed 
between  a  court  and  a  party  appearing  before  that  court. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

Complaints,  investigative  files  and  information  contained  therein  shall  be  disclosed  as 
necessary  to  the  conduct  of  an  investigation  or  as  required  by  the  California  Public 
Records  Act  (Government  Code  section  6250,  et  seq.)  or  the  San  Francisco  Sunshine 
Ordinance.  In  order  to  guarantee  the  integrity  of  the  investigation,  internal  notes  talcen  by 
the  Executive  Director  or  his  or  her  staff  regarding  complaints  shall  not  be  disclosed  until 
the  Commission  has  issued  its  final  decision  follovving  the  hearing. 

C.  Oaths  and  Affirmations. 

The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 

D.  Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  iudividual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  fi-om  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 

E.  Powers  and  Duties  of  Individual  Commissioners  and  Hearing 
Officers. 

1 .  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to.hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,-with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Extensions  of  l  ime  and  Continuances. 

Any  Complainant  or  Respondent  may  request  the  continuance  of  a  hearing  date  in 
writing.  The  requester  must  deliver  the  wiitten  request  to  the  Commission  Chairperson 
or  the  individual  Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and 
provide  a  copy  of  the  request  to  all  other  paities  no  later  than  ten  business  days  before  the 
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date  of  the  hearing.  The  Conmiission  Chanperson  or  the  mdividual  Commissioner  or 
hearing  officer  assigned  to  hold  the  hearing  shall  have  the  discretion  to  consider  untimely 
requests. 

The  Commission  Chairperson  or  the  individual  Commissioner  or  hearing  officer  assigned 
to  hold  the  hearing -shall  approve  or  deny  the  request  within  five  business  days  of  the 
submission  of  the  request.  The  Commission  Chanperson  or  the  Individual  Commissioner 
or  heai-ing  officer  assigned  to  hold  the  hearing  may  grant  the  request  upon  a  showing  of 
good  cause. 

The  Commission  or  Commission  Chairperson  or  the  individual  Commissioner  or  hearing 
officer  may  reschedule  a  hearing  in  their  discretion  for  good  cause. 

G.  Recordings. 

Every  hearing  shall  be  electi'onically  recorded.  .  . 

H.  Statute  of  Limitations. 

No  action  alleging  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  or  managerial  City  employee  shall  be  commenced  more  than  one  yesr 
after  the  date  on  which  the  alleged  willful  violation  occurred.  The  date  on  which  the 
Executive  Dhector  dehvers  a  recommendation  regarding  an  alleged  willful  violation  to 
the  Ethics  Commission,  as  requii'ed  by  these  Regulations,  shall  constitute  the 
conmencement  of  the  action.  ■ 

I.  Place  of  Delivery. 

1 .  Whenever  these  Regulations  require  dehvery  to  the  Commission,  its  members,  or 
.  the  Executive  Dnector,  delivery  shall  be  effected  at  the  Commission  office, 

2..V  ■     Whenever  these  Regulations  require  dehvery  to  a  Respondent,  dehvery  shall  be 
effective  and  sufficient  if -made  by  U.S.  mail,  personal  delivery  or  any  other  means  of 
dehvery  agreed  upon  by  the  parties  under  section  II,  subsection  G,  to: 

a.  ■ . If  the  Respoiident  is  a  City  employee,  to  the  employee's  City  office 
address  or  to  the  .address  listed  with  the  (Controller/  PayroU)  as  the  employee's  current 
addr'css. 

b.  If  the  Respondent  is  .a  former  City  employee,  to  the  addi-ess  hsted  with  the 
City's  retu'ement  system. 

c.  If- neither  subsections  (a)  nor  (b)  ai-e  apphcable,  to  an  address  reasonably 
calculated  to  give  notice  to  and  reach  the  Respondent. 

3 .  .     Dehvery  is  effective  upon  the  date  of  dehvery,  not  the  date  of  receipt. 
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4.  AH  delivery  requirements  to  deliver  documents  to  the  Commission  may  be 
conducted  \da  electronic  mail  after  a  written  request  is  made  and  approved  by  the 
Executive  Dii-ector. 

J.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8/4 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

K.       Conclusion  of  Hearing. 

For  the  purposes  of  these  Regulations,  a  hearing  concludes  on  the  last  date  on  which  the 
Commission  hears  argument  or  testimony  in  the  proceeding.  ,  ■  . 

L.       Proceedings  under  Charter  section  15.105. 

Members  of  the  Commission  shall  not  be  precluded  from  participating  in  any  proceeding 
initiated  under  Charter  section  15.105  because  of  his  or  her  participation  in  any  hearing 
held  pursuant  to  these  Regulations. 

Vn.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  apphcation  thereof,  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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ATTACHMENT  B 


San  Francisco 
Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco^  CA  94102 
Phone  252-3100  Fax  252-3112 


ETHICS  COMMISSION 
REGULATIONS  FOR  INVESTIGATIONS 
AND  ENFORCEMENT  PROCEEDINGS 


Effective  Date:  July  5, 1997 
Includes  technical  amendments  effective  April  13,  2002; 
Streamlined  Process  for  Complaints  Alleging  a  Failure  to  File  Campaign  Finance  Disclosure 

Reports  effective  August  15,  2004;  amendments  effective  October  10,  2005; 
amendments  effective  March  10,  2006;  amendments  effective  November  10,  2006;  amendments 
effective  December  18.  2009;  and  amendments  effective  January  8,  2010 
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I.  PREAMBLE 


These  Regulations  of  the  San  Francisco  Ethics  Commission  are  promulgated  in  order  to 
ensure  the  fair,  just,  and  timely  resolution  of  complaints  presented  to  the  Commission 
that  allege  violations  of  laws  within  the  Commission's  jurisdiction  by: 

1 .  Setting  and  maintaining  objective  standards  for  the  investigation  and  prosecution 
of  matters  brought  before  the  Commission; 

'2.        Eliminating  any  political  or  improper  influence  in  the  investigation  and 
prosecution  of  persons  accused  of  ethics  violations; 

3.  Protecting  the  privacy  rights  of  those  accused  of  ethics  violations  by  maintaining 
the  confidentiality  of  complaints  filed  with,  and  investigations  conducted  by,  the 
Commission; 

4.  Setting  and  enforcing  reasonable  time  limits  within  which  enforcement 
proceedings  should  be  completed; 

5.  Coordinating  and  sharing  with  other  governmental  agencies  the  responsibility  for 
investigations  and  prosecutions  of  complaints,  whenever  consistent  with  the  interests  of 
justice; 

6.  Delegating  to  the  Commission  staff  maximum  discretion  in  the  handling  and 
resolution  of  complaints  at  staff  level,  while  retaining  oversight  of  those  staff  activities. 

n.  DEFHSITIONS 

For  purposes  of  these  Regulations,  the  follovraig  defmitions  shall  apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday^  ^  City  hohday.r  or 
a  day  on  which  the  Commission  office  is  closed  for  business. 

B.  "City"  means  the  City  and  County  of  San  Francisco . 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complainanf '  means  a  person  or  entity  that  makes  a  complaint. 

E.  "Credible"  means  offering  reasonable  grounds  for  being  believed. 

F.  'TDay"  means  calendar  day  unless  otherwise  specifically  indicated,  ff  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  working 
day.  ■ 


G.  'TDeliver"  means  transmit  by  U.S.  mail  or  personal  deliver}'  to  a  person  or  entity 
or  to  an  agent  authorized  to  accept  delivery  on  behalf  of  the  person  or  entit}'.  For 
purposes  of  these  Regulations,  delivery  may  be  made  by  leaving  copies  of  the  material 
with  a  responsible  person  at  either  the  residence  or  place  of  business  of  the  person  or 
entity  to  whom  the  material  is  directed.  The  Commission,  the  Executive  Director  or  a 
respondent  receiving  material  may  consent  to  any  other  means  of  deliver}',  including 
delivery  by  e-mail  or  fax.  In  any  proceeding,  folloN^dng  a  detennination  of  probable 
cause,  the  Commission  Chair  or  designated  Commissioner  or  hearing  officer  may  order 
that  delivery  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

H.  "Enforcement  action"  means  an  action  pursuant  to  San  Francisco  Charter  section 
C3.699-13. 

I.  "Exculpatory  information"  means  information  tending  to  show  that  the 
respondent  is  not  guilty  of  the  alleged  violations. 

J.        "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

K.       "Mitigating  information"  means  information  tending  to  excuse  or  reduce  the 
significance  of  the  respondent's  conduct. 

L.       "Probable  cause"  means  that  based  on  the  evidence  presented  there  is  reason  to 
believe  that  the  respondent  committed  a  violation  of  law. 

M.       "Respondenf  means  a  person  or  entity  that  is  alleged  in  a  complaint  to  have 
committed  a  violation  of  law. 

N.  "Stipulated  order"  means  an  order  regarding  a  complaint  the  terms  of  which  have 
been  agreed  to  by  both  the  Executive  Director  and  the  respondent. 

0.  "Violation  of  law"  means  a  violation  of  City  laws  relating  to  campaign  finance, 
lobbying,  campaign  consulting,  conflicts  of  interest,  or  governmental  ethics,  and  State 
laws  relating  to  campaign  fmance,  conflicts  of  interest,  or  governmental  ethics,  including, 
but  not  limited  to:  San  Francisco  Charter  section  15.100  et  seq.  and  Appendix  C  (ethics); 
the  San  Francisco  Campaign  and  Governmental  Conduct  Code;  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Administrative  Code  Ch.  67;  the  Political  Reform  Act  of 
1974,  Government  Code  section  81000  et  seq.;  Government  Code  section  1090  et  seq.; 
and  Government  Code  section  3201,  et  seq. 

m.  COMPLAINTS 

A-       -Formal  Coraplaiuts. 

1 .  Any  person  or  entity  may  file  a  formal  complaint  alleging  a  violation  of  law. 
Formal  complaints  must  be  made  in  writing  on  a  form  specifically  provided  by  the 


Commission  staff.  Formal  complaints  must  include  the  following  information,  upon  the 
complainant's  information  and  belief: 

•(a)  the  name  and  address  of  the  respondent; 

(b)  the  provision(s)  of  law  allegedly  violated; 

(c)  the  facts  constituting  the  alleged  violation(s); 

(d)  the  names  and  addresses  of  witnesses,  if  any  ;  and 

(e)  identification  of  documents  or  other  evidence  which  may  prove  the  facts 
constituting  the  alleged  violation(s),  if  any. 

'2.        Formal  complaints  may  be  filed  anonymously.  Any  formal  complaint  not  filed 
anonymously  must  be  verified  and  signed  by  the  complainant  under  penalty  of  perjury.  If 
the  complainant  is  an  entity,  the  complaint  must  be  verified  and  signed  under  penalty  of 
perjury  by  an  authorized  officer  or  agent  of  the  entity. 

•  3.  The  Executive  Director  shall  process  and  review  all  formal  complauitSj_following 
the  process  described  in  Section  IV. 

B.  Informal  Complaints.  Any  person  or  entity  may  file  an  informal  complaint 
alleging  a  violation  of  law  by  submitting  a  complaint  by  telephone,  in  person,  or  in 
writing  other  than  on  the  form  prescribed  by  the  Commission.  The  Executive  Director 
shall  have  no  obligation  but  has  the  discretion  to  process  and  review  informal  complaints. 

C.  Complaints  Initiated  by  the  Executive  Director.  The  Executive  Director  may 
initiate  complaints.  These  complaints  need  not  conform  to  the  requirements  for  formal 
complaints  specified  in  subsection  A  of  this  Section. 

D.  Complaints  Alleging  a  Willful  Violation  of  the  Sunshine  Ordinance.  Any 
complaint  that  alleges  a  willful  violation  of  the  San  Francisco  Sunshine  Ordinance  bv 
an  elected  official  department  head,  or  manaoerial  City  employee  shall  be  governed  by 
the  Ethics  Commission  Regulations  for  Complaints  Alleging  Willful  Violations  of 
Sunshine  Ordinance.  The  Commission  shall  inform  any  complainant  alleging  non- 
willful violations  of  the  Sunshine  Ordinance  or  willful  violations  by  any  other  City 
official  other  than  an  elected  official,  department  head,  or  managerial  City  employee 
that  the  Ethics  Commission  does  not  have  the  jurisdiction  to  handle  those  allegations. 

IV.      REVIEW  OF  COMPLAINTS 

A.       Preliminary  Review.  The  Executive  Director  must  conduct  a  preiitninary  review 
of  each  formal  complaint.  This  inquiry  may  include  reviev/ing  relevant  documents, 
communicating  with  the  complainant,  communicating  with  the  respondent,  and  any  other 
inquiry  to  determine  whether  a  full  investigation  is  warranted. 


B.  Dismissal  of  Complaint.  Based  on  the  allegations  and  mformation  contained  m  a 
complaint,  and  the  Executive  Director's  preliminar}'  review,  the  Executive  Director  may 
dismiss  the  complaint  if  the  allegations  do  not  warrant  further  action  for  reasons  that  may 
include,  but  are  not  limited  to: 

1.  Credible  evidence  clearly  refutes  the  allegations. 

2.  The  allegations,  if  true,  do  not  constitute  a  violation  of  law  unthin  the 
Commission's  jurisdiction. 

3 .  The  complaint  contains  an  expression  of  opinions,  rather  than  specific 
allegations. 

4.  The  allegations  contained  in  the  complaint  are  already  under  investigation,  or 
already  have  been  resolved,  by  the  Commission  or  another  law  enforcement 
agency. 

If  the  Executive  Director  dismisses  a  complaint  under  this  section,  the  Executive  Director 
shall  take  no  further  action  on  the  complaint,  except  that  he  or  she  may:  1)  inform  the 
complainant  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 

The  Executive  Director  shall  provide  a  monthly  summary  to  the  Commission  of  each 
complaint  dismissed,  including  the  reasons  for  dismissal,  provided  that  such  information 
shall  comply  with  the  confidentiality  requirements  of  the  Charter. 

C.  There  is  Reason  to  Believe  a  Violation  May  Have  Occurred,  If,  based  on  the 
allegations  and  information  contained  in  a  complaint,  and  the  Executive  Director's 
preliminary  review,  the  Executive  Director  determines  that  there  is  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Executive  Director  shall  immediately  forward 
the  complaint  to  the  District  Attorney  and  the  City  Attorney. 

Within  ten  business  days  after  receipt  of  the  complaint,  the  District  Attomey  and  City 
Attorney  shall  inform  the  Commission  whether  the  District  Attomey  or  City  Attomey  has 
initiated  or  intends  to  pursue  an  investigation  of  the  complaint. 

Lf  neither  the  District  Attomey  nor  City  Attomey  intends  to  pursue  an  investigation,  the 
Executive  Du-ector  shall,  within  14  days  of  such  notification,  inform  the  complainant  in 
Vkriting  of  the  action,  if  any,  that  he  or  she  has  taken  or  plans  to  take  on  the  complaint, 
together  with  the  reasons  for  such  action  or  non-action.  If  the  Executive  Director  has  not 
infonmed  the  complainant  of  the  action  that  he  or  she  has  taken  or  plans  to  take  on  the 
complaint  within  14  days,  the  complainant  shaU  be  notified  of  the  reasons  for  the  delay 
and  shall  subsequently  receive  notification  as  provided  above. 


V.       CONDUCT  OF  DVYESTIGATIONS 


A.  Factual  Investigation.  The  Executive  Director's  investigation  may  include,  but  shall 
not  be  limited  to,  the  interview  of  the  respondent(s)  and  any  witnesses,  the  deposition  of 
respondent(s)  and/or  witQesses,  and  the  review  of  documentary  and  other  evidence. 

B.  Subpoenas.  During  an  investigation,  the  Executive  Director  may  compel  by 
subpoena  the  testimony  of  witnesses  and  the  production  of  documents  relevant  to  the 
investigation.- 

VI.      DETERMINATION  THAT  THERE  IS  NOT  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 

A.  Executive  Director  Determination  and  Calendaring.  If  the  Executive  Director 
determines  that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred, 
the  Executive  Director  shall  inform  the  Commission  of  that  determination  and  provide 
clear  and  concise  reasons  supporting  that  determination.  Thereafter  any  two  or  more 
members  of  the  Commission  may  cause  the  item  to  be  calendared  for  consideration  by 
the  fiill  Commission  in  a  closed  session  at  the  next  Commission  meeting  held  no  sooner 
than  ten  days  after  the  date  the  Executive  Director  informs  the  Commission  of  the 
Executive  Director's  determination.  Commissioner's  requests  that  a  complaint  be 
calendared  for  consideration  by  the  full  Commission  must  be  received  by  the  Executive 
Director  not  less  than  five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive 
Director  may  comply  with  the  applicable  notice  and  agenda  requirements. 

B.  Commission  Decision  Not  to  Dismiss.  If  the  matter  is  calendared  for 
consideration  by  the  Commission,  and  if  the  Commission  decides  that  there  is  reason  to 
believe  that  a  violation  of  law  may  have  occurred,  the  Commission  shall  direct  the 
Executive  Director  either  to  investigate  the  matter  farther  or  to  prepare  a  probable  cause 
report  and  schedule  a  probable  cause  hearing. 

C.  Commission  Decision  to  Dismiss.  If  the  matter  is  calendared  for  consideration 
by  the  Commission,  and  if  the  Commission  decides  that  there  is  not  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Commission  shall  take  no  further  action  on  the' 
complaint  other  than:  1)  inform  the  complainant  and  respondent  of  the  Commission' s ' 
decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the  respondent;  or 
3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency  for  its 
appropriate  action.  '  ■ 

D.  Commission  Decision  Not  to  Calendar.  If  the  Executive  Director  determines 
that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred,  and  if  after 
the  Executive  Director  informs  the  Commission  of  the  determination  the  Commission 
does  not  calendar  the  matter  for  consideration  pursuant  to  section  VI(A),  the  Executive 
Director  shaU  take  no  farther  action  except  that  he  or  she  may:  1)  inform  the  complainant 
and  respondent  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 
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Vn.    RECOMMENDATION  T1L-\T  THERE  IS  PR0B.4BLE  CAUSE  TO 
BELDEVE  A  \TOEATION  OF  LA\^"  HLAS  OCCO^D 

A.  Probable  Cause  Report.  When  the  Executive  Director  determines  there  is 
probable  cause  to  believe  a  violation  of  law  has  occurred,  the  Executive  Director  shall 
prepare  a  v^ritten  "probable  cause  report"  and  schedule  a  probable  cause  hearing.  The 
probable  cause  report  shall  contain  a  summary  of  the  laws  that  the  Executive  Director 
believes  the  respondent(s)  violated  and  evidence  gathered  through  the  mvestigation, 
including  any  exculpatory  and  mitigating  information.  In  the  probable  cause  report,  the 
Executive  Director  may  present  statements  including  hearsay,  declarations  of 
investigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of 
physical  evidence.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  probable  cause  report  shall  not 
exceed  25  pages  excluding  attachments. 

B.  Delivery  of  Probable  Cause  Report  and  Notice  of  Probable  Cause  Hearing. 

The  Executive  Director  shall  deliver  to  each  respondent  a  copy  of  the  probable  cause 
report,  with  written  notice  of  the  date,  time  and  location  of  the  probable  cause  hearing,  at 
least  45  days  in  advance  of  the  hearing  date.  The  notice  shall  inform  each  respondent 
that  he  or  she  has  the  right  to  be  present  and  represented  by  counsel  at  the  probable  cause 
hearing. 

C.  Response  to  the  Probable  Cause  Report. 

1 .  Each  respondent  may  submit  a  written  response  to  the  probable  cause  report.  The 
response  may  contain  legal  arguments,  a  summary  of  evidence,  and  any  mitigating  or 
exculpatory  information.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 

'  •  Commission  Chair's  designee  for  good  cause  shown,  the  response  shall  not  exceed  25 
pages  excluding  attachments. 

2.  Each  respondent  who  submits  a  response  must  deliver  the  response  no  later  than 
20  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless  the  parties  agree  to 
deliver  materials  by  email,  the  respondent  must  deliver  a  total  of  eight  copies  of  the 
response  to  the  Executive  Director.  The  Executive  Director  must  then  immediately 
distribute  copies  of  the  response  to  the  Commission.  The  respondent  must  also  deliver 
one  copy  of  the  response  to  every  other  respondent  named  in  the  probable  cause  report. 

■    D.       Rebuttal .  The  Executive  Director  may  submit  evidence  or  argument  in  rebuttal 
to  a  response.  If  the  Executive  Director  chooses  to  do  so  the  Executive  Director  must 
deliver  the  rebuttal  to  the  Commission  and  each  respondent  named  in  the  probable  cause 
report  no  later  than  seven  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless 
otherwise  permitted  by  the  Commission  Chair  or  the  Commission  Chair's  designee  for 
good  cause  shown,  the  rebuttal  shall  not  exceed  ten  pages  excluding  attachments. 


Vm.  PROBABLE  CAUSE  HEARING;  DETERMINATION  OF 

WHETHER  AND  HOW  TO  PROCEED  WITH  A  HEARING  ON 
THE  MERITS 

A.  General  Rules  and  Procedures. 

1 .  Unless  otherwise  decided  by  the  Commission,  the  Commission  shall  sit  as  a 
hearing  panel  to  conduct  the  probable  cause  hearing.  The  Commission  may  assign  one  of 
its  members  to  conduct  the  probable  cause  hearing  and  submit  a  report  and 
recommendation  to  the  Commission. 

2.  Except  for  hearings  rc^:ardin^  allcscd  willful  violations  of  the  Sunshine 
Ordinance^  tThe  hearing  shall  be  closed  to  the  public  to  the  extent  pemiitted  by  state  law, 
unless  the  respondent  requests  that  the  probable  cause  hearing  be  held  in  public. . 
Probable  cause  hearings  rcsardins  alleged  willful  violations  of  the  Sunshine 
Ordinance  shall  be  held  at  a  public  ntcctins  unless  otherwise  provided  in  state  or  local 

3.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 

.  apply  to  the  probable  cause  hearing.  Neither  the  Executive  Director  nor  the  respondent(s) 
may  present  hve  witness  testimony  at  the  probable  cause  hearing. 

4.  The  Commission  may  fmd  that  there  is  probable  cause  to  believe  a  violation  of 
law  has  occurred  only  if  a  person  of  ordinary  caution  and  prudence  would  conclude, 
based  on  the  evidence,  that  there  is  a  reasonable  ground  to  suspect  that  the  respondent  has 
committed  the  violation. 

B.  Probable  Cause  Determination, 

1 .  If  the  Commission  as  a  whole  conducts  the  probable  cause  hearing,  the 
Commission  shall  make  the  probable  cause  determination  no  later  than  45  days  after  the 
date  the  hearing  is  concluded.  If  the  Commission  assigns  one  of  its  members  to  conduct 
the  probable  cause  hearing,  the  assigned  member  shall'  submit  a  report  and 
recommendation  to  the  Commission  no  later  than  30  days  after  the  date  the  hearing 
concludes,  and  the  Commission  shall  make  the  probable  cause  determination  no  later 
than  45  days  after  the  assigned  member  delivers  his  or  her  report  and  recommendation. 

2.  A  determination  that  there  is  probable  cause  to  believe  that  a  violation  of  law  has 
occurred  shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  or 
read  the  testimony  (either  in  person  or  by  listening  to  a  tape  or  reading  the  transcript 
prepared  by  a  court  reporter)  and  reviewed  the  evidence,  or  otherwise  reviewed  the  entire 
record. 

3 .  The  Commission  shall  not  make  a  fmding  of  probable  cause  if  it  is  presented  with 
clear  and  convincing  evidence  that,  prior  to  the  alleged  violation; 


(a)  the  respondent  had  requested  and  obtained  a  vsritten  opinion  from  the 
Commission; 

(b)  the  respondent,  in  requesting  the  opinion,  disclosed  truthfully  all  the  material 
facts  pertinent  to  the  case; 

(c)  the  Commission  or  its  staff  issued  a  formal,  written  opinion  with  which  both  the 
District  Attorney  and  City  Attorney  concurred;  and 

(d)  the  respondent  committed  the  acts  or  violations  alleged  in  the  complaint  in  good- 
faith  reliance  upon  the  formal,  written  opinion  of  the  Commission. 

4.  If  the  Commission  determines  that  there  is  not  probable  cause  to  believe  a 
violation  has  occurred,  the  Commission  shall  disjniss  the  complaint  and  take  no  further 
action  on  the  complaint,  except:  1)  inform  the  complainant  and  each  respondent  of  the 
Commission's  decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the 
respondent;  or  3)  at  the  Commission's  discretion,  refer  the  complaiat  to  another  agency 
for  its  appropriate  action. 

5.  If  the  Commission  determines  that  there  is  probable  cause  to  believe  a  violation  of 
iaw  has  occurred,  the  Commission  shall  announce  its  determination  in  open  session.  The 
announcement  shall  contain  a  summary  of  the  allegations  for  which  the  Commission 
determines  there  is  probable  cause  to  believe  a  violation  of  law  has  occurred  and  a 
cautionary  statement  that  each  respondent  is  presumed  to  be  innocent  unless  and  until 
such  time  that  the  allegations  are  proved  in  a  subsequent  hearing  on  the  merits. 

C.  Determination  How  to  Proceed  with  Hearing  on  Merits. 

1 .  Following  a  determination  of  probable  cause  by  the  Commission,  the  Commission 
shall  proceed  with  a  hearing  on  the  merits  of  the  complaint.  Unless  otherwise  decided  by 
the  Commission,  the  Commission  shall  sit  as  the  hearing  panel  to  hear  the  merits  of  the 
case.  The  Commission  may  also  sit  as  the  hearing  panel  to  hear  the  case,  with  an  outside 
hearing  officer  presiding,  or  designate  an  individual  Commissioner  or  an  outside  hearing 
officer  to  hear  tlie  case  and  file  a  report  and  recommendation  for  decision  by  the 
Commission. 

2.  The  Commission  shall  provide  for  resolution  of  preliminary  matters  in  advance  of 
the  hearing  on  the  merits.  Unless  otherwise  decided  by  the  Commission,  the  Commission 
Chair  shall  hear  and  decide  preliminary  matters  pursuant  to  Section  X,  subsection  B.  The 
Commission  alternatively  may  designate  an  individual  Commissioner  or  an  outside 
hearing  officer  to  hear  and  decide  preliminary  matters. 

3.  The  Commissioner  or  hearing  officer  assigned  to  decide  preliminar}'  matters  shall 
also  be  authorized  to  provide  for  the  issuance  of  subpoenas. 

D.  Amending  Probable  Cause  Determination. 
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Before  the  Executive  Director  has  scheduled  the  hearing  on  the  merits,  or  no  later  than  60 
days  prior  to  the  date  the  hearing  on  the  merits  is  scheduled  to  commence,  the  Executive 
Director  may  request  that  the  Commission  amend  the  probable  cause  deteraiination  to 
add  or  amend  allegations  or  charges  against  the  respondent.  If  the  Executive  Director 
seeks  to  amend  the  probable  cause  determination,  the  Executive  Director,  the 
respondent(s)  and  the  Commission  shall  follow  the  procedures  set  forth  in  Sections  VTI 
and  VTH,  and  the  Executive  Director  shall  issue  an  amended  accusation  and  notice  of  the 
hearing  on  the  merits  following  the  procedures  set  forth  in  Section  DC. 

IX.  ISSUANCE  OF  ACCUSATION;  SCHEDULING  AND  NOTICE  OF 

HEARING  ON  MERITS 

A.  Issuance  of  Accusation. 

Except  as  provided  in  Section  XI,  following  a  determination  of  probable  cause  by  the 
Commission,  the  Executive  Director  shall  issue  an  accusation.  The  accusation  shall 
clearly  specify  the  provisions  of  the  laws  that  each  respondent  allegedly  violated  and 
shall  set  forth  the  acts  or  omissions  with  which  each  respondent  is  charged.  The 
accusation  shall  hst  only  those  charges  for  which  the  Commission  made  a  determination 
of  probable  cause.  The  Executive  Director  shall  deliver  a  copy  of  the  accusation  to  each 
respondent  ten  days  after  the  Commission's  probable  cause  determination.  The 
accusation  is  a  pubhc  document. 

The  Executive  Director  shall  present  the  case  in  support  of  the  accusation  at  the  hearing 
on  the  merits.  The  accusation  shall  be  the  charging  document  for  the  purpose  of  the 
hearing  on  the  merits.  The  commission  shall  not  find  that  any  respondent  has  committed 
a  violation  of  law  if  the  accusation  does  not  allege  such  a  violation  and  provide  the 
respondent  notice  of  the  basis  for  the  allegation. 

B.  Scheduling  and  Notice  of  Hearing  on  Merits. 

The  Executive  Director  shall  schedule  the  hearing  on  the  merits,  and  deUver  written 
notice  of  the  date,  time  and  location  of  the  commencement  of  the  hearing  to  each 
respondent  at  least  45  days  prior  to  the  commencement  of  the  hearing.  The  notice  shall 
be  in  substantially  the  following  form:  ,.-  

"You  are  hereby  notified  that  a  hearing  will  be  held 

before  the  Ethics  Commission  (or  name  of  hearing  officer  • 

•  or  assigned  CoEomissioner)  at  on  the      day  of  , 

20  ,  at  the  hour  of  ,  at  (location  of  ),  upon 

•the  charges  made  in  the  accusation.  You  may  be  present 
at  the  hearing,  may,  but  need  not,  be  represented  by 
counsel,  may  present  any  relevant  evidence,  and  will  be 
,   given  an  opportunity  to  cross-examine  all  witnesses 
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testifying  against  you.  You  may  request  the  issuance  of 
subpoenas  to  compel  the  attendance  of  witnesses  and  the 
production  of  books,  documents  or  other  things  by 
applying  to  the  Commission  on  or  before  (date)." 

X.       DISCOVERY;  HEARING  BRIEFS;  PRELIMINARY  MATTERS. 

A-       Discovery.  The  Executive  Director  and  each  respondent  shall  be 
entided  to  pre-hearing  discovery  in  accordance  with  the  provisions  of 
California  Administrative  Procedure  Act,  Government  Code,  Title  2, 
Division  3,  Part  1,  Chapter  5,  section  1 1500  et  seq. 

B.       Resolution  of  Preliminarj^  and  Procedural  Matters. 

1 .  The  Executive  Director  and  any  respondent  may  present  preliminary  matters, 
unrelated  to  the  merits  of  the  accusation,  to  the  assigned  Commissioner  or  hearing  officer 

-  designated  to  hear  such  matters  pursuant  to  Section  VIU,  subsection  C(2).  Preliminary 
matters  may  include,  but  are  not  limited  to,  the  following: 

(a)  procedural  matters; 

(b)  disqualification  of  any  member  of  the  Commission  from  participation  in  the 
hearing  on  the  merits; 

(c)  requests  for  dismissal  of  any  charges  in  the  accusation  because,  even  if  the 
allegations  set  forth  in  the  accusation  are  true,  those  charges  do  not  state  a 
violation  of  law  as  alleged; 

(d)  discovery  motions;  and 

(e)  any  other  matters  not  related  to  the  truth  or  falsity  of  the  factual  allegations  in  the 
accusation. 

2.  A  request  for  resolution  of  preliminary  matters  must  be  delivered  to  the  assigned 
Commissioner  or  hearing  officer  no  later  than  25  days  prior  to  the  commencement  of  a 
hearing  on  the  merits.  At  the  same  time  that  the  request  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  requester  must  deliver  copies  of  the  request  to  the 
Executive  Director  and  every  other  respondent  named  in  the  accusation. 

3 .  The  request  for  resolution  of  preliminary  matters  may  contain  legal  arguments 
and  a  summary  of  the  facts  underlying  the  request.  Unless  otherwise  permitted  by  the 
assigned  Commissioner  or  hearing  officer  for  good  cause  shown,  the  request  shall  not 
exceed  15  pages  excluding  attachments. 

4.  The  Executive  Director  or  each  respondent  may  submit  a  written  opposition  to  a 
request  for  resolution  of  preliminary  matters.  The  opposition  must  be  dehvered  to  the 


assigned  Commissioner  or  hearing  officer  no  later  than  ten  days  after  the  date  of  dehvery 
of  the  request.  At  the  same  time  that  the  opposition  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  party  submitting  the  opposition  must  deliver  copies 
of  the  opposition  to  the- Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  othenvise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  opposition  shall  not  exceed  ten  pages  excluding  attachments. 

5.  The  requestor  may  submit  a  written  reply  to  an  opposition.  The  reply  must  be 
delivered  to  the  assigned  Commissioner  or  hearing  officer  no  later  than  five  days  after  the 
date  of  delivery  of  the  opposition.  At  the  same  time  that  the  reply  is  deUvered  to  the 
assigned  Commissioner  or  hearing  officer,  the  party  submitting  tbe  reply  must  deliver 
copies  of  the  reply  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  reply  shall  not  exceed  five  pages  excluding  attachments. 

6.  The  assigned  Commissioner  or  hearing  officer  shall  issue  a  written  decision  on 
each  request  for  resolution  of  preliminary  matters  no  later  than  five  days  prior  to  the 
commencement  of  the  hearing  on  the  merits. 

7.  The  Executive  Director  or  any  respondent  may  submit  a  written  request  for 
reconsideration,  by  the  Commission,  assigned  Commissioner  or  hearing  officer  who  will 
conduct  the  hearing  on  the  merits,  of  any  decision  made  on  preliminary  matters.  A  party 
requesting  reconsideration  shall  deliver  the  request  on  the  Commission,  assigned 
Commissioner  or  hearing  officer,  and  the  Executive  Director  and  any  other  respondent, 
no  less  than  three  days  prior  to  the  hearing  on  the  merits. 

8.  Before. or  during  the  hearing  on  the  merits,  the  Executive  Director  and  any 
respondent  may  fi.le  a  request  for  resolution  of  a  procedural  matter  affecting  the  conduct 
of  the  hearing.  This  request  shall  be  directed  to  the  Commissioner  or  hearing  officer 
designated  to  hear  preliminary  matters  pursuant  to  Section  VIII,  subsection  C(2).  The 
request  shall  follow  the  process  outlined  by  paragraphs  2  through  5  of  this  section,  except 
that  the  request  may  be  submitted  later  than  25  days  prior  to  the  commencement  of  the 
hearing  on  the  merits  but  may  not  be  submitted  after  the  conclusion  of  the  hearing  on  the 
merits.  If  either  party  requests  a  written  decision,  the  assigned  Commissioner  or  hearing 
officer  shall  issue  a  written  decision  no  later  than  20  days  after  the  date  of  the  request. 

C.       Hearing  Briefs. 

The  Executive  Director  shall,  and  any  respondent  may,  submit  a  hearing  brief  The  brief 
shall  outline  significant  legal  arguments  and  list  evidence  and  witnesses  to  be  presented 
at  the  hearing.  The  brief  is  not  required  to  list  anticipated  rebuttal  evidence  or  rebuttal 
witnesses.  Unless  the  Commission  or  outside  hearing  officer  agrees  to  accept  briefs  by 
email,  six  copies  of  the  brief  shall  be  delivered  to  the  Commission,  assigned 
Commissioner,  or  outside  hearing  officer  no  later  than  20  days  prior  to  the  date  the 
hearing  on  the  merits  commences.  The  Executive  Director  shall  deliver  a  copy  of  the 
Executive  Director's  brief  to  each  respondent  named  in  the  accusation.  Each  respondent 


who  chooses  to  submit  a  brief  shall  deliver  copies  of  the  respondent's  brief  to  the 
Executive  Director  and  to  every  other  respondent  named  in  the  accusation. 

D.       Issuance  of  Hearing  Subpoenas. 

The  Executive  Director  and  any  respondent  named  in  the  accusation  may  request  the 
issuance  of  subpoenas  for  the  attendance  of  Vvdtnesses  and  for  the  production  of 
documents  at  the  hearing  on  the  merits.  Requests  for  the  issuance  of  subpoenas  should  be 
delivered  no  later  than  20  days  prior  to  the  commencement  of  the  hearing  on  the  merits. 
The  request  shall  be  accompanied  by  a  declaration  specifying  the  name  and  address  of  the 
witnesses  and  setting  forth  the  materiality  of  their  testimony.  If  the  request  is  for  a 
document  subpoena,  it  shall  be  accompanied  by  a  declaration  which  includes  the 
following  information:  a  specific  description  of  the  documents  sought;  an  explanation  of 
why  the  documents  are  necessary  for  the  resolution  of  the  complaint;  and  the  name  and 
address  of  the  witness  who  has  possession  or  control  of  the  documents.  Subpoenas  may 
be  issued  upon  approval  of  the  Commission  or  the  Commissioner  or  hearing  officer 
designated  by  Section  VIII,  subsection  C(2). 

XI.  DISCOVERY  OF  EXCULPATORY  EVFORMATION  AND 
DISMISSAL  OF  C0MPL,4INT  PRIOR  TO  HE.AJRING  ON 
THE  MERITS 

A.  Discovery  of  Exculpatory  Information.  Following  the  deUvery  of  the  probable 
cause  report,  if  the  Executive  Director  is  aware  of  or  discovers  any  exculpatory 
information  with  respect  to  any  charge  Usted  in  the  accusation,  the  Executive  Director 
shall  notify  the  Commission  and  the  respondent(s)  of  this  information. 

B.  Dismissal  Recommendation.  After  a  determination  of  probable  cause  and  before 
a  hearing  on  the  merits,  the  Executive  Director  may  recommend  that  the  Commission 
dismiss  the  complaint.  The  Executive  Director  may  make  such  a  recommendation  based 
on  the  Executive  Director's  discovery  of  exculpatory  information  or  other  good  cause.  In 
such  situations,  if  he  or  she  has  not  done  so  already,  the  Executive  Du-ector  is  not 
required  to  issue  an  accusation  and  the  Commission  need  not  hold  a  hearing  on  the 
merits,  unless  the  Commission  overrides  the  Executive  Director's  dismissal 
recommendation. 

C.  Commission  Consideration  of  Dismissal  Recommendation.  The  Executive 
Director  shall  present  the  dismissal  recommendation  and_the  reasons  for  the 
recommendation  to  the  Commission  in  a  public  memorandum.  Thereafter,  any  two  or 
more  members  of  the  Commission  may  cause  the  complaint  to  be  calendared  for 
consideration  by  the  full  Commission  in  open  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  daj's  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  Executive  Director's  recommendation.  A  Commissioner's  request 
that  a  complaint  be  calendared  must  be  received  by  the  Executive  Director  no  fewer  than 
five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  v.ath 
the  applicable  notice  and  agenda  requirements.  If  two  or  more  members  of  the 


Cominission  do  not  cause  the  complaint  to  be  calendared,  or  if  in  open  session  a  majority 
of  the  Commission  does  not  vote  to  override  the  dismissal  recommendation,  the 
Comniission  shall  take  no  further  action  on  the  complaint  except:  1)  inform  the 
complainant  and  each  respondent  of  the  Commission's  decision;  2)  at  the  Commission's 
discretion,  issue  a  warning  letter  to  the  respondent;  or  3)  at  the  Commission's  discretion, 
refer  the  complaint  to  another  agency  for  it  appropriate  action. 

D.       Dismissal  or  Removal  of  Specific  Charges.  After  a  determination  of  probable 
cause  and  before  a  hearing  on  the  merits,  the  Executive  Director  may  decide  not  to 
proceed  with  a  specific  charge  listed  in  the  accusation.  If  the  Executive  Director  makes 
such  a  determination,  the  Executive  Director  shall  immediately  notify  in  writing  the 
respondent(s)  and  the  Commission  or  hearing  officer.  If  the  Executive  Director  provides 
such  notice,  the  Commission  shall  not  find  a  violation  based  on  the  specific  charge  or 
violation  after  a  hearing  on  the  merits. 

Xn.    HEARING  ON  THE  MERITS 

A.       General  Rules  and  Procedures. 

1 .        Pubhc  Hearing 

The  hearing  on  the  merits  shall  be  open  to  the  public,  provided  that  either  the  Executive 
Director  or  the  respondent(s)  may  request  that  the  Cominission,  assigned  Commissioner 
or  hearing  officer  exclude  any  witnesses. 

•    2.        Standard  of  Proof 

The  Commission  may  determine  that  a  respondent  has  committed  a  violation  of  law  only 
if  a  person  of  ordinary  caution  and  prudence  would  conclude,  based  on  a  preponderance 
of  the  evidence,  that  the  respondent  has  committed  the  violation. 

3.       Rules  of  Evidence 

All  evidence  admissible  in  an  administrative  proceeding  governed  by  the  California 
Administrative  Procedure  Act  shall  be  admissible  in  a  hearing  on  the  merits.  The 
Executive  Director  and  each  respondent  shall  have  the  right  to  call  and  examine 
witnesses  under  oath  or  affirmation,  to  introduce  exhibits,  to  cross-examine  and  impeach 
witnesses,  and  to  rebut  any  evidence  presented. 

,  4.  Exhibits 

Where  both  parties  stipulate  to  the  admissibility  of  an  exhibit,  the  parties  shall  so  advise 
the  Commission  in  advance  of  the  hearing.  For  all  other  exhibits,  each  party  may  move 
to  admit  a  particular  exhibit  at  the  hearing,  and  the  other  party  shall  have  an  opportunity 
to  object  prior  to  the  ruling  on  the  admission. 


5.  Witnesses 


Witnesses  shall  be  examined  by  the  parties  as  follows:  direct  examination,  cross- 
examination,  re-direct  After  the  parties  have  concluded  their  examination  of  a  witness, 
Commissioners  shall  have  an  opportunity  to  pose  questions  to  the  v/itness. 

6.       Oral  Argument 

At  the  hearing,  the  Executive  Director  and  each  respondent  shall  be  allowed  oral 
argument  The  Commission,  assigned  Commissioner,  or  hearing  officer  shall  determine, 
the  appropriate  length  for  the  arguments. 

B.  Finding  of  Violation. 

If  the  Commission  as  a  whole  conducts  the  hearing  on  the  merits,  the  Commission  shall 
determine,  no  later  than  45  days  after  the  date  the  hearing  is  concluded,  whether  the 
_  respondent  has  committed  a  violation  of  law.  If  the  Commission  assigns  one  of  its 
members  or  an  outside  hearing  officer  to  conduct  the  hearing  on  the  merits,  the  assigned 
member  or  hearing  officer  shall  submit  a  report  and  recommendation  to  the  Commission 
no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the  Commission 
shall  determine,  no  later  than  45  days  after  the  date  the  report  and  recommendation  is 
delivered,  whether  the  respondent  has  committed  a  violation  of  law. 

The  votes  of  at  least  three  Commissioners  are  required  to  find  a  violation  of  law.  The 
finding  of  a  violation  shaU  be  supported  by  findings  of  fact  and  conclusions  of  law  and 
shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  the 
testimony  (either  in  person  or  by  listening  to  a  tape  or  recording  of  the  proceeding)  and 
reviewed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

C.  Administrative  Orders  and  Penalties. 

1.        The  votes  of  at  least  three  Commissioners  are  required  to  impose  orders  and 
penalties  for  a  violation.  The  Commission  may  issue  orders  and  penalties  requiring  the 
respondent(s)  to: 

(a)  cease  and  desist  the  violation; 

(b)  file  any  reports,  statements  or  other  documents  or  information  required  by  law; 
and/or 

(c)  pay  a  monetary  penalty  to  the  general  fund  of  the  City  in  an  amount  permitted 
under  the  law  that  the  Commission  finds  the  respondent  has  violated,  or,  if  the  law 
does  not  specify  the  amount  of  the  monetary  penalty,  in  an  amount  up  to  five 
thousand  dollars  ($5,000)  for  each  violation,  or  three  times  tlie  amount  which  the 
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respondent  failed  to  report  properly  or  unlawfully  contributed,  expended,  gave  or 
received,  whichever  is  greater. 


2.  When. deciding  on  an  order  and  penalties,  the  Commission  shall  consider  all  the 
relevant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  deliberate,  neghgent  or  inadvertent; 

(d)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern; 

(e)  whether  the  respondent  has  a  prior  record  of  violations  of  law;  and 

(f)  the  degree  to  which  the  respondent  cooperated  v/ith  the  investigation  and 
demonstrated  a  willingness  to  remedy  any  violations. 

3.  Unless  otherwise  ordered  by  the  Commission,  any  penalties  imposed  by  the 
Commission  must  be  paid  in  full  by  the  respondent  within  90  days  of  the  Commission's 
decision.  - 

D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
respondent  has  committed  a  violation,  or  if  the  Commission  determines  that  there  is 
sufficient  evidence  to  estabhsh  that  the  respondent  has  not  committed  a  violation,  the 
Commission  shall  publicly  announce  this  fact.  Thereafter,  the  Commission  shall  take  no 
further  action  on  the  complaint.  The  ExecutiveJDirector  shall  inform  each  respondent 
and  complainant  of  the  Commission's  determination. 

Xm.   MtSCELLAmOUS  PROVISIONS 

A.  Ex  Parte  Communications. 

Once  a  complaint  is  filed,  no  Commissioner  or  staff  member  shall  engage  in  oral  or 
written  communications  outside  of  a  Commission  meeting,  interview  or  settlement 
conference  regarding  the  merits  of  an  enforcement  action  with  the  respondent  or 
complainant  or  any  person  communicating  on  behalf  of  the  respondent  or  complainant 
unless  the  communication  is  necessary  for  the  conduct  of  the  investigation  or 
enforcement  action. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

1.        Except  as  described  in  subsection  3  for  complaints  allc°ins  violations  of  the 
San  Francisco  Sunshine  Ordinance,  nNo  complaint,  response  thereto,  investigative  file 
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or  information  contained  therein,  or  Commissioner  and  staff  deliberations  about 
complaints  shall  be  disclosed  except  as  necessary  to  the  conduct  of  an  investigation,  prior 
to  a  probable  cause  determination. 

2.  After  a  determination  of  probable  cause,  the  probable  report,  the  response,  and 
the  rebuttal  shall  be  confidential,  unless  the  respondent  requested  that  the  probable  cause 
hearing  be  public.  All  investigative  documents,  including  notes  and  memoranda,  created 
prior  to  the  probable  cause  determination,  such  as  the  complaint,  shall  remain 
confidential,  except  that  the  Executive  Director  may  provide  a  copy  of  the  complaint  to 
the  respondent(s)  if  the  Executive  Director  determines  that  disclosure  is  necessary  to  the 
conduct  of  the  investigation.  All  investigative  documents,  including  notes  and 
memoranda,  created  by  the  Executive  Director  and  his  or  her  staff  after  the  probable 
cause  determination  shall  be  confidential,  except  for  the  accusation,  until  any  such 
documents  are  either  deUvered  to  the  Commission  or  respondent(s),  introduced  as 
evidence  or  an  exhibit,  or  distributed  for  public  consumption,  such  as  an  agenda  or  press 
release. 

3.  For  complaints  allcsino  willful  violations  of  the  San  Francisco  Suiiskina 
Ordinance  fS.F.  Administrative  Code  Ch.  67),  no  complaint,  investigative  file  or 
information  cont-aincd  therein,  or  Commissioner  or  staff  deliberations  shall  be 
disclosed  except  as  necessary  io  the  conduct  of  an  investigation  or  as  rcguircd  by  rh-e 
€aUfi9rnia  Public  Records  Act  (Government  Code  section  6250,  ct  scq.)  or  thcSmt 
Francisco  Sunshine  Ordinance.  Deliberations  by  the  Commission  re°ardins  such-a 
complaint  shall  be  conducted  at  a  public  meeting.  In  order  to  s^wantce  the  inte^^f^ty 
of  the  investigation,  internal  notes  taken  by  the  Executive  Director  or  his  or  her  staff 
shall  not  be  disclosed  until  after  the  dismissal  of  a  complaint  or  the  Commission  Ims 
issued  its  final  decision  followino  the  hearing  on  the  merits. 

43.      In  addition  to  the  prohibition  on  ex  parte  communications  stated  in  Section  Xm, 
subsection  A,  except  at  a  public  meeting  of  the  Commission,  Commissioners  are 
prohibited,  prior  to  a  final  determination  on  the  merits  of  a  complaint,  . from  engaging  in 
oral  or  written  communications  regarding  the  merits  of  a  complaint  or  enforcement  action 
with  any  person  or  entity  unless  the  communication  is  necessary  for  the  conduct  of  the 
investigation  or  enforcement  action.  After  a  fmal  determination  on  the  merits  of  a 
complaint,  Conmiissioners  may  discuss  matters  in  the  public  record. 

C.  Oaths  and  Affirmations. 

The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 

D.  Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the 


Executive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 

E.       Powers  and  Duties  of  Hearing  Officers. 

1 .  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  hear  and 
decide  preliminary  matters  in  advance  of  a  hearing  on  the  merits,  he  or  she  shall  make  an 
actual  detenmnation.  This  determination  may  be  reviewed  by  the  Commission  upon 
request  by  the  Executive  Director  or  a  respondent,  pursuant  to  the  procedures  specified  in 
Section  X,  subsection  B(7). 

3.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  conduct  a 
probable  cause  hearing  or  hearing  on  the  merits,  he  or  she  shall  submit  a  report  and 
recommendation  for  decision  by  the  Commission.  The  report  and  recommendation  shall 
contain  proposed  finduigs  of  fact  and  conclusions  of  law.  Copies  of  the  report  and 
recommendation  shall  be  delivered  to  the  Commission,  Executive  Director,  and  each 
respondent  no  later  than  30  days  after  the  date  the  hearing  is  concluded,  llaereafter,  the 
Executive  Director  shall  calendar  the  matter  for  consideration  at  the  next  Commission 
meeting  not  less  than  1 5  days  after  the  date  the  report  and  recommendation  is  delivered  to 
the  Commission. 

4.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Statute  of  Limitations. 

1 .  Unless  otherwise  stated  in  local  or  State  law,  for  statute  of  limitations  purposes, 
an  action  or  proceeding  for  administrative  penalties  is  brought  or  commenced  by  the 
Executive  Director  on  the  date  the  Executive  Director  dehvers  the  probable  cause  report. 

2.  If  there  is  no  statute  of  limitations  for  violations  of  the  law  allegedly  violated,  the 
probable  cause  report  must  be  delivered  within  four  years  of  the  date  of  events  which 
form  the  basis  of  the  complaint,  or  the  date  that  the  events  constituting  the  basis  of  the  • 
complaint  were  discovered  by  the  Ethics  Commission,  w:hichever  is  later. 

G.  Extensions  of  Time  and  Continuances. 

Whenever  the  Executive  Director,  a  respondent,  or  a  witness  is  required  to  complete  an 
act  or  produce  materials  pursuant  to  these  Regulations,  that  party  may  request  an 


extension  of  time.  Requests  for  extensions  of  time  may  be  made  to  the  Commission 
Chair  or  the  Commission  Chair's  designee.  The  requester  must  dehver  the  request  to  the 
Commission  Chair  or  designee  and  provide  a  copy  of  the  request  to  all  other  parties  no 
later  than  ten  business  days  before  the  deadline  to  complete  an  act  or  produce  materials. 
The  Commission  Chair  or  designee  shall  have  the  discretion  to  consider  untimely 
requests.  The  Commission  Chair  or  designee  shall  approve  or  deny  the  request  within 
five  business  days  of  the  submission  of  the  request.  The  Commission  Chair  or  designee 
may  grant  the  request  only  upon  a  showing  of  good  cause. 

The  Executive  Director  or  any  respondent  may  request  the  continuance  of  a  hearing  date. 
The  requester  must  deliver  the  request  to  the  Commission  Chair  or  the  individual 
Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and  provide  a  copy  of  the 
request  to  all  other  parties  no  later  than  ten  business  days  before  the  date  of  the  hearing. 
The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  have  the  discretion  to  consider  untimely  requests. 

The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  approve  or  deny  the  request  within  five  working  days  of  the 
submission  of  the  request  The  Commission  Chair  or  the  individual  Commissioner  or 
hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  only  upon  a  showing  of 
good  cause. 

H.  Referrals  to  Other  Enforcement  Agencies. 

At  any  time  after  the  filing  of  a  complaint,  the  Commission  or  Executive  Director  may 
refer  the  matter  to  another  government  agency  or  official  if  the  Commission  or  Executive 
Director  determines  that  the  agency  or  official  may  more  appropriately  resolve  the 
allegations  in  the  complaint  or  enforce  the  applicable  provisions  of  law.  A  copy  of  all 
information  gathered  by  the  Commission  staff  shall  be  sent  to  the  agency  or  official 
together  with  the  referral. 

A  determination  by  the  Executive  Director  or  the  Commission  that  no  further  action 
should  be  taken  on  a  matter  shall  not  prevent  any  other  government  agency  from 
initiating  its  own  enforcement  action,  including  disciplinary  action,  based  on  the  same 
allegations  and  facts. 

I.  Recordings  and  Transcripts. 

Every  probable  cause  hearing  and  hearing  on  the  merits  shall  be  tape-recorded.  Where 
the  Commission  assigns  a  Commissioner  to  conduct  a  probable  cause  hearing,  and  where 
the  Commission  assigns  a  Commissioner  or  hearing  officer  to  conduct  a  hearing  on  the 
merits,  the  hearing  shall  also  be  recorded  stenographically.  The  Commission  shall  retain 
the  tapes  until  the  opportunity  for  legal  challenge  has  been  exhausted.  Copies  of  a  tape 
shall  be  available  to  the  respondent  upon  request. 


J.        Place  of  DeDvery. 


1.  Whenever  these  Regulations  require  dehvery  to  the  Comniission,  its  members,  or 
the  Exeeutive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  regulations  require  delivery  to  a  respondent  or  his  or  her 
committee,  dehvery  shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal 
delivery  or  any  other  means  of  delivery  agreed  upon  by  the  parties  under  section  U, 
subsection  F,  to: 

a.  If  the  respondent  is  a  City  employee,  to  the  address  listed  with  the 
(Controller/  PayroU)  as  the  employee's  current  address. 

b.  ■  If  the  respondent  is  a  former  City  employee,  to  the  address  listed  with  the 
City's  retirement  system. 

c.  If  the  respondent  is  a  current  or  former  candidate  or  committee  registered 
with  the  Ethics  Commission,  to  the  address  provided  to  the  Ethics  Commission  by  that 
candidate  or  committee. 

.  d.  If  subsections  (a)  through  (c)  are  not  applicable,  to  an  address- reasonably 
calculated  to  give  notice  to  and  reach  the  respondent. 

It  is  the  responsibility  of  City  employees,  or  candidates  or  committees  who  file  reports 
with  the  Ethics  Commission,  to  maintain  accurate  addresses  with  relevant  City 
Departments.  The  Executive  Director  therefore  may  rely  on  those  addresses  in  carrying 
out  the  objectives  of  the  Commission. 

3 .  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 
K.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8!4 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

L,       Public  Summary  of  Dismissed  Complaints. 

Notwithstanding  any  other  provision  of  these  regulations,  the  Executive  Director  may 
provide  a  pubhc  summary  of  dismissed  complaints.  Such  summary  may  include,  but 
heed  not  be  limited  to,  a  generic  description  of  each  dismissed  complaint  and  a  summary 
of  the  reasons  for  dismissal,  provided  that  such  information  shall  comply  with  the 
confidentiahty  requirements  of  the  Charter. 


M.      Conclusion  of  Hearing  on  the  Merits. 

For  the  purposes  of  these  Regulations,  a  hearing  on  the  merits  concludes  on  the  last  date 
on  which  the  Commission  hears  argument  or  testimony  in  the  proceeding. 

Xrv^    STIPULATED  ORDERS 

A.  At  any  time  after  the  Commission  takes  jurisdiction  over  a  complaint,  the 
Executive  Director  may  enter  into  negotiations  with  a  respondent  for  the  purpose  of 
resolving  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  Any  proposed  stipulation,  decision  and  order  shall  explicitiy  state  that: 

(1)  the  proposed  stipulation,  decision  and  order  is  subject  to  approval  by  the 
Commission; 

(2)  the  respondent  knowingly  and  voluntarily  waives  any  and  all  procedural  rights 
under  the  law  and  these  Regulations; 

(3)  the  respondent  understands  and  acknowledges  that  the  stipulation  is  not  binding 
on  any  other  law  enforcement  agency,  and  does  not  preclude  the  Commission  or  its 
staff  from  referring  the  matter  to,  cooperating  with,  or  assisting  any  other 
government  agency  with  regard  to  the  matter,  or  any  other  matter  related  to  it; 

(4)  the  respondent  agrees  that  in  the  event  the  Commission  refuses  to  approve  the 
proposed  stipulation,  it  shall  become  null  and  void;  and 

(5)  in  the  event  the  Commission  rejects  the  proposed  stipulation  and  a  full 
evidentiary  hearing  before  the  Commission  becomes  necessary,  no  member  of  the 
Commission  shall  be  disquahfied  because  of  prior  consideration  of  the  stipulation. 

B.  The  stipulated,  order  shall  set  forth  the  pertinent  facts  and  may  include  an 
agreement  as  to  anything  that  could  be  ordered  by  the  Commission  under  its  authority 
pursuant  to  Charter  section  C3. 699-13. 

C.  Once  the  Executive  Director  enters  into  a  stipulated  agreement  with  a  respondent, 
the  Executive  Director  shall  inform  the  Commission  of  this  stipulation.  Thereafter,  any 
two  or  more  members  of  the  Commission  may  cause  the  stipulation  to  be  calendared  for 
consideration  by  the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  stipulated  agreement.  If  there  is  a  vacancy  on  the  Commission  or  if  a 
member  must  recuse  himself  or  herself  from  consideration  of  the  stipulated  order,  one 
member  of  the  Commission  may  cause  the  stipulation  to  be  calendared.  Commissioners' 
requests  that  a  stipulated  agreement  be  calendared  for  consideration  by  the  full 
Commission  must  be  received  by  the  Executive  Director  no  fewer  than  five  days  prior  to 
the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  with  the  applicable 
notice  and  agenda  requirements. 


20 


D.       Stipulated  orders  must  be  approved  by  the  Commission  and,  upon  approval,  must 
be  announced  publicly.  The  stipulated  order  shall  have  the  fall  force  of  an  order  of  the 
Commission. 

XV.  SEYERAEILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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ATTACHMENT  C 


SUNSHINE  ORDmANCE 
TASK  FORCE 


August  1,  2011 


San  Francisco  Ethics  Commission 
Commissioner  Benedict  Hur,  Chair 
Conmnissioner  Jamienne  Studley,  Vice  Chair 
Commissioner  Beverly  Hayon 
Commissioner  Dorothy  Liu 
Commissioner  Charles  Ward 

Re:     SunsMne  Ordinance  Task  Force  Recommendations  re  Proposed 

Regulations  for  Enforcement  of  SunsMne  Complaints  and  Referrals 

Dear  Commissioners, 

The  Sunshine  Ordinance  Task  Force  respectfully  submits  the  enclosed  recommended 
amendments  to  the  Ethics  Commission  staff's  June  20 10  proposed  regulations  for  the 
Commission's  handling  of  Sunshine  Ordinance  complaints  and  Task  Force  refeirals,  An 
explanatory  memorandum  and  redlined  di-aft  comparing  changes  have  been  included  to 
clarify  the  advised  amendments. 

The  Task  Force  regrets  its  delayed  response  to  the  proposed  regulations,  however, 
comprehensive  discussions  among  Task  Force  members,  open  government  advocates  and 
experts,  and  members  of  the  pubhc  were  necessary  to  ensure  such  an  important  pohcy 
matter  received  a  thorough  review. 

Thank  you  for  the  opportunity  to  participate  in  the  development  of  the  Ethics 
Commission's  Sunshine  Ordinance  enforcement  procedures.  In  order  to  facihtate  the 
adoption  of  constructive  and  mutually  agreeable  regulations,  the  Task  Force  requests  a 
joint  openliearing  between  its  Comphance  and  Amendments  Committee  and  the  Ethics' 
Commissioners  to  fully  discuss  the  proposed  regulations  and  submitted  amendments. 
Please  contact  Chris  Rustom,  the  Sunshine  Ordinance  Administrator,  to  arrange  a  joint 
hearing  and  discuss  potential  hearing  dates. 

Task  Force  members  trust  these  recommended  amendments  will  prove  useful  to  the 
Commissioners'  ongoing  discussions  and  look  forwai'd  to  working  v/ith  you  more  on  this 
project,  Please  do  not  hesitate  to  contact  the  Task  Force  with  any  questions  or  concerns 
regai-ding  these  suggestions. 


City  HaU 

1  Dr.  Carlton  B.  Goodlett  Place,  Room  244 
San  Francisco  94102-4689 
Tel.  No.  (415)  554-7724 
FaiNo.  415)  554-7854 
TDD/TTY  No.  (415)  554-5227 


http://vAVVV.sfgov.org/sunshiQe/ 


Thank  you  for  your  time  and  consideration. 


Respectfully  submitted, 


Hope  Johnson 

Sunshine  Ordinance  Task  Force  Chair 


Ends. 


cc:      John  St.  Croix,  Ethics  Commission  Executive  Director 


SUNSHINE  ORDINAJ^CE. 
TASKPORCE 


City  HaU 

1  Dr.  Carlton  B.  Goodiett  Place,  Room  244 
San  Francisco  94102-4689 
TeL  No.  (415)  554-7724 
Far  No.  415)  554-7854  ■ 
TDDATTY  No.  (415)  554-5227 


MEMORANDUM 

Date:  ■ 

My  26,2011                '    ■  • 

To: 

Ethics  Commission 

From: 

SunsMne  Ordinance  Task  Force 

Subjectr 

Ethics  Commission  Staffs  August  17,  2010  draft  "Regulations  for   ■   .  ' 

Complaints  Alleging  Violations  .of  the  Sunshine  Ordinance." 

'  Introduction:  ••         .  ■  .   .  -  ■ 

The  'Sunshine  Ordinance  Task  Force  (SOTF),  through  its  five  member  Compliance  and 
Amendments  Committee^  has  reviewed,  considered,  and  adopted  suggested  changes  to 
the  Commission  staffs  August- 17,  2010  draft  "Regulations  for  Complaints  Alleging 
Violations  of  the  Sunshine  Ordinance"  (Staff's  Draft)  Developed  during  many  meetings 
of  the  Committee,  some  devoted  almost  exclusively  to  that  task,  the  suggested  changes 
also  reflect  extensive  pubhc  comments  taken  at  those  meetings.' 

A  paramount  consideration  for. the  SOTF  was  the  need  to  distinguish  between  the 
Commission's  two  distinct  roles  under  the  regulations.  One  is  its  role  with  respect  to 
SOTF  referrals  to  the  Commission  for  enforcement  of  non-comphed  with  SOTF  Orders. 
The  other,  its  role  in  "handling"  specific  complaints  filed  directly  with  the  Commission 
for  v/illful  violations  •  of  ■  the  Sunshine  Ordinance  against  "elected  officials"  and 
"department  heads."  In  addition,  as  it  moved  through  the  process,  the  Committee 
.concluded  that- editing  and  making  additions  or  other  major  changes  to  the  Staffs  Draft, 
such  as  deleting  and/or  moyiug  sentences  and  paragraphs,  would  hkely  result  in  a 
'document  difficult  to  follow  and  cumbersome  to  the  pohit  that  the  purpose  of  some  of  the 
changes  would  be  lost  to  the  reader.  As  a  result,  it  prepared  a  redraft  called' 'Regulations 
for  Enforcement  of  the  Sunshine  Ordinance"  (SOTF  Draft),  which  is  submitted  Vvdth  this 
Memorandum  that  is  intended  to  explaiQ  the  changes  and  the  reasons  for  those  changes.  • 


That  Committee's  members  were  the  SOTF  Chair,  its  Vice-Chair,  its  member  attorney,  a  former 
President  of  the  League  of  Women  Voters  of  San  Francisco,  and  an  experienced  paralegal. 


Statutory  Badcground : 


The  Ethdcs  Commission's  authorit}'  to  issue  rules  and  regulations  with  respect  to  open 
govenunent  matters  is  found  in  Article  X\^,  §  1 5 . 02  of  the  City  Charter; 

"The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  consistent 
.  ,  with  and  related  to  carrying  out  the  purposes  and  provisions  of  this  Charter  and 
ordinances  related  to  campaign  finances,  conflicts  of  interest,  lobbying,  campaign 
consultants  and  governmental  ethics  and  to  govern  procedures  of  the  Commission. 
In  addition,  the  Commission  may  adopt  rules  and  regulations  relating  to 
carrying  out  the  purposes  and  prd\Tsions  of  ordinances  regarding  open, 
meetings  and  public  records."  (Emphasis  Added.) 

'The  San  Francisco  Sunshiue  Ordinance  (Sunshine  Ordinance)  is  only  City  "ordinance"- 
that  deals  with  the  open  government  matters.  Accordingly,  any  Regulations  issued  by  the 
Ethics  Commission  (Commission)  must  implement  "the  purposes  and  provisions"  of  the 
Sunshine  Ordiuahce. 

The  Regulations  adopted  by  the  Commission  must  be  consistent  with  the  Sunshine 
Ordiaance  for  two  reasons:  (1)  the  Commission,  in  its  By-laws,  has  undertalcen  to  comply 
with  the  Sunshine  Ordinance^  aud  (2)  by  virtue  of  Section  67.36,^  the  Sunshine  Ordinance 
has  primacy  over  any  other  inconsistent  local  laws  m  the  aspects  of  open  government  that 
it  covers.  '  ■ 

The  Commission's  Jurisdiction:  '  . 

In  its  covering  August  17,  2010  Memorandum  to  the  Commission,  fhe  Staff  noted  that  at 
"its  June  14,  2010  meetmg,  the  Commission  ...  adopted  the  three  decision  points",  the 
first  of  which  was: 

"The  Commission's  jurisdiction  regarding'  violations  and  alleged  violations  of  the 
Ordinance  includes: -a)  alleged  willful  violations  of  the  Ordinance  by  elected  officials 


Article  I,  Section  3 :  Authority,  Statutory  Requirements,  other  Laws  and  PoUcies. 

"The  Commissioii  shall  comply  with  all  applicable  laws, .  including,  but  not  limited  to,  the  San 
Francisco  Chai-ter,  San  Francisco  Simshine  Ordinance  (Administrative  Code  sections  67.01  et  seq.), 
the  Ralph  M.  Brown  Act  (Govepment  Code  sections  54950  et  seq.). .." 

SEC.  67.36.  STJNSHINE  ORDINANCE  SUPERSEDES  OTHER  LOCAL  LAWS. 
The  provisions  of  this  Sunshine  Ordinance  supersede  other  local  laws.  Whenever  a  conflict  ki  local 
law  is  identified,  the  requirement  that  would  result  in  greater  or  more  expedited  public  access  to 
public  information  shall  apply.  '  . 


and  department  heads;  b)  referrals  of  violations  of  the  Ordinance  from  the  Sunshine 
Ordinance  Task  Force  ("Task  Force");  and  c)  complaints  brought  directly  to  the 
Commission  alleging  a  violation  of  the  Ordinance." 

For  that  reason,  the -Staff  s  Draft  is  based  on  these  three  jurisdictional  grounds.  However, 
the  Commission's  jurisdiction  is  .limited  only  to' the  first  two:  "a)  alleged  willful, 
violations  of  the  Ordinance,  by  elected  officials  and  department  heads;  and  'Id)  referrals  of 
violations  of  the  Ordinance  from  the- Sunshine  Ordinance  Task '  Force  ..."  The 
Commission  does  not  have  jurisdiction  for  "c) .  complaints  brought  directly  to  the 
Commission  alleging  a  violation  of  the  Ordinance." 

Staffs  position  that  the  Commission  has  jurisdiction  over  complaints  alleging  non- willful 
.violations  of  the  Ordinance  is  based  on  its  mistaken  reading  of  subdivision  (d)  of  Section 
6735Sf  the  Ordinance: 

"(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties 
■under  this-  act  in  any  court  of  competent  jurisdiction  or  before  'the  Ethics 
.   Commission  if  enforcement  action  is  not  taken  by'  a  city  official  or  state  official  40 
' '  ■  days  after  a  complaint  is  filed." 

While  Section  67.34  is  e3q5hcit  that  "complaints  involving-  allegations  of  willful 
'violations-  ...  by  elected,  officials  'or  department  heads  of  the  City  and  County  of  San 
Francisco  shall  be  handled  by  the  Ethics  Commission",  subdivision  (d)  of  Section  67.35 
refers  to  enforcement  "proceedings"  before .  either  the  Commission .  or  a  court  of 
competent  jurisdiction,  not  to  original  "complaints".^  (Emphasis  Added.)  If  subdivision 
(d)  authorizes  the  "filing  of  complaints  with  the  Commission  or  a  "court  of  competent 
jurisdiction",  subdivision  (a)  of  the  same  Section  67.35  would  not  be  needed: 

"(a)  Any  person- may  institute  proceedings  ...  in  any  court  of  competent 
jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a  copy  of  any  pubhc  ■ 
record  or  class  of  pubHc  records  under  this  Ordinance  or  to  enforce  his  or  her 
right-  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to 
.compel  such  meeting  to  be  open." 

Further,  the  SOTF  has  original  jurisdiction  to  hear  and  decide .  complaints  alleging 
violations  of  the  Ordinance  under  provisions  of  Section  67.21  and  67.37,  to  wit:  ' 


References  to  Sections  in  this  Memorandum  axe  to  Sections  of  the  Sunshiae  Ordinance. 
^ .  At  the  hearing  on  the  quoted  decision  points,  the  Ethics  Conxmission  discussed  how  to  implement 
subdivision  (d)  of  Section  67.34  and  what  "order"  oT  "finding''  would  be  enforced  became  an  issue.  The 
SOTF  concluded  and  has  iacorporated  m  its  draft,  that  it  is  either  an  SOTF  order  referred  by  SOTF  to  an 
official,  such  as  the  Attorney  General  who  declines  to  enforce  it,  or  an  order  issued  by  the  Supervisor  of 
Records  pursuant  to  §67 .2 1(d).       ■  •  . 


§67.2 1(e)  "If  the  custodian  refuses,  fails  to  comply,  or  iacompletely  complies 
with  a  request  described  in  (b)  above  or  if  a  petition  is  denied  or  not  acted  on  by  the 
supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine 
Task  Force  for  a  determination  whether  the  record  requested  is  public.  The  Sunshine 
Task  Force  shall  inform  the  petitioner.,,  of  its  determination  whether  the  record 
requested,  or  any  part  of  the  record  requested,  is  public.  . . .  Upon  the  determination 
that  the  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  fhie 
custodian  of  the  pubhc  record  to  comply  with  the  person's  request. , ," 

§57. 37(c)  "...The, Task  Force  shall  make  referrals  to  a  municipal  office  with 
enforcement  power  under  this  ordiaance  . . :  whenever  it  concludes  that  any  person 
has  violated  any  provisions  of  this  ordinance..." 

As  a  matter  of  overall  policy,  the  SOTF  is  the  body  logicaUy  suited  to  handle  simple 
"Violation"  complaints;  it  is  designated  to  handle  these  complaiuts,  its  1 1  public  members 
representing  various  segments  of  the  open  government  "community";  and  a  ten-year 
history  of  experience,  knowledge  and  time-developed  procedures  for  doing  so.  On  the 
other  hand,  given  the  Commission's  extensive  substantive  responsibilities  for  enforcing 
and  monitoring  multiple  laws  under  the  Charter  and  under  its  own  Regulations,  the  use  of 
the  Commission's  limited  resource.s  to  determine,  for  example,  whether  or  not  a  particular 
pubHc  record  is  exempt  would  not  seem  justified,  particularly  as  its  hearing  procedures 
are  formal  and  carefully  speUed  out. 

As  a  practical  matter,  if  the  Commission  had  concurrent  jurisdiction  with  the  SOTF  on 
simple  violation  complaints,  contrary  determinations  from  each  could  result  should  a 
complainant  file  with  both  the  SOTF  and  the  Commission,  with  obvious  undesirable 
implications,  particularly  in  the  event  of  the  SDTF's  referral  to  the  Commission  for 
enforcement  of  its  Order.  Moreover,  as  noted  below,  the  procedure  followed  by  the  SOTF 
and  that  proposed  by  your  Staff  (in  the  Staff  s  Draft)  are  fundamentally  different,  both 
procedurally  and  substantively. 

Comparison  of  Non-Willful  Violation  Complaint  Procedures. 

The  procedure  proposed  in- the  Staffs  Draft,  for  "handling"  non-wUlfal  violation 
complaints  is  rigidly  structured,  detailed  and  proscribed.  The  Executive  Director  becomes 
the  real  party  or  de  facto  complainant  and  the  procedure  for  handUng  them  is  much  the 
same  as  a  complaint  involving  the  other  laws  the  Commission  enforces.  The  Executive 
Director  conducts  a  full  investigation  (with  some  investigative  records  held 
"confidential"),  and  recommends  to  the  Commission  a  finding  of  either  "no  violation",  or 
"a  violation  and  proposed  penalties"  or  "a  violation  with  an  agreed  stipulation"  by  the 
Respondent.  The  recommendation  automatically  becomes  the  Commission's  official 
action  without  a  hearing  unless,  within  five  days  after  the  recommendation  is  sent,  at  least 
two  Commissioners  request  that  the  matter  be  agendized  for  its  next  meeting.  If  it  is 
heard,  the  original  complainant  has  no  right  to  speak  at  the  hearing  (§V.A.  l.b);  while  the 


Respondent  is  allowed  to  be  represented  by  counsel  (§IV.C.)  -  undoubtedly  fhe  City 
Attorney,  directly  contrary  to  §67.21(i)  of  the  Sunshine  Ordinance, 

The  procedure  before  the  SOTT  is  quite  different.  WMle  structured  to  comply  with  the 
mandate  of  the  Ordinance  for  prompt  disposition  of  these  complaints,  the  procedure  is 
informal  and  conducted  with  complete  pubHc  access  to  all 'filings  and  records.  The  parties 
are  the  complainant  and  the  Respondent  official,  department  or  agency.  Each  files  written 
support  for  Its  positions.  Neither  the  SOTF  nor  its  Administrator  "investigates" 
complaints.  Unless  there  is  a  jurisdictional  issue,  the  complaint  is  promptly  scheduled  for 
hearing  before  the  fiill  SOTF.  "At  the  hearing,  the  parties  (and  any  supporters)  present 
their  respective  positions  and  answer  questions  posed  by  the  SOTF  members,  followed  by 
pubhc  comment.  Motions  are  discussed  without  time  limit,  followed  by  public  comment. 
If  one  or  more  violations  are  found,  an  Order  of  Determination  is  issued  to  the 
Respondent  that  the  records  be  disclosed  (or  some  other  action  taken)  within  five  days. 
The. decision  on  the  complaint  is  resolved  at  this  single  hearing.  It  is  not  unusual  for  as 
rhany  as  10  complamts  -be  heard  at  a  S.OTF  meeting; 

Changes  to  Sta£f  s  Draft  in  the  SOTF  Draft: 

First:  Given  that  the  Commission  does  not  (and  probably  should  not)  have 

concurrent  jurisdiction  over  non-willful  violation  complaints,  aU  references  to  such 
complamts,  and  the  investigations,  hearings  and  other  provisions  that  would  relate  to 
them  are  eliminated  in  the  SOTF.  Draft.  As  a  result,  the  SOTF  Draft  only  deals  two  kinds 
of  cases:  (1)  SOTF  references  to  the  Commission  for  enforcement  of  SOTF  Orders  and 
(2)  willful  violation  complaints  filed  with  the  Commission. 

Second:  Due  to  the  inherent  difference  between  these  tv^^o  types  of  cases,  the  SOTF 
Draft  creates  ■  separate  paths,  one  for  SOTF  and  other  person  enforcement 
referrals/proceedings  and'the  other  for  willfol  violation  complaints.  These  two  separate 
paths  are  reflected  throughout  the  SOTF  Draft.  For  example,  a  significant  difference  in 
the  drafts  respective  definitions,  e.g.  Ethics  Staff:  "Complainf  compared  to  the  SOTF 
Draft:  .'Enforcement  Action".  ;  ■       ■  '  •  ' 

Third:  ■  The  SOTF  Draft  reflects,  the  SOTF's  strong  conviction  that  because  these 
are  open  government  cases,  all  actions  taken  and  records  related  to  them,  including  the 
Staffs  investigatory  files,  are  to  be  fully  accessible  to  the  pubhc  at  aU  times.  There  is 
neither  a  legal  basis  for  keeping  any  of  them  "confidential"  nor  any  policy  supporting 
"confidentiahty"  in  an  open  government  setting,  as  these  cases  are.  The  only  exceptions 
are  public  records  whose  disclosure  is  prohibited  by  the  California  Pubhc  Records  Act  or 
some  other  state  law. 

Fourth:  Ethics  Staffs  proposal  to  simply  shift  the  -burden  of  proof  in  enforcement 
hearings,  effectively  allowing  tiie  Respondent  to  retry  the  case,  has  been  eliminated.  The 
SOTF  Draft  limits  the  hearing' on  enforcement  cases  to  a  "penalty"  phase  summary 


hearing,  prechding  any  new  "evidence"  on  the  original  violation  or  on  the  Respondent's 
refusal  to  .comply,  allowing  only  evidence  that  will  fully  remedy  the  original  violation  or 
.  provide  some  basis  not  to  penalize  the  Respondent  or  to  roioiniLze  the  penait}^  An  adde;ii 
provision  prohibits  introduction  of  any  evidence  that  was  presented  to  the  SOTF  or  the 
Supervisor  of  Records  prior  to  issuance  of  the  SOTF  or  the  Supervisor  of  Records  Order 
being  enforced 

Fifth:  Ethics  Staffs  proposal  to  define  'VillfhUy"  and  to  provide  "outs"  for 

•v\dlMil  violations  through  definitions  of  "exculpatory  ■  information"  and  "mitigatin.g 
information"  have  been  eliminated  in  favor  of  the  California  Penal  Code's  statutory 
definition  of  "willfully."  ^  In  addition,  the  SOTF  draft  eliminates  the  provision  in  the 
Ethics  draft  that  sou^t  to  make  the  "confidentiality"  of  a  non-disclosed  public  record 
under  the  Charter  but  disclosable  under  the  Ordinance,  a  complete  defense  to  any  claimed 
violation.  As  noted  above,  the  Regulations  have  to  be  consistent  with  the  San  Francisco 
Sunshine  Ordinance. 

Sixfli:  ,  All-  other  provisions  in  the  Staffs  Draft  that  go  to  the  Commission's 
decision  maldng,  such  as  "circumstances  surroundmg  the  case,"  have  been'  eliminated. 
Hie  Commission  presentiy.has  five  members,  four  of  whom  are  lawyers.  They  are  well 
qualified  to  determine  on  their. own  what  the  "circumstances"  should  be. 

Seventh:  All  restrictions  on  persons  who  can .  testify  or  provide  support  for  a 
Respondent  or  Complaiaant  at  a  hearing  have  been  eliminated  and  ample  time  for  public 
comment  added.  Any  restrictions  of  that  kind  are  unacceptable  as  a  matter  of  fairness  and 
ia  maintaining  a  level  pla3'ing  field. 

Eighth:  The  provisions  relating  to  outside  "hearing  officers"  have  been  eliminated, 
given  the  impoifance  of  an  enforcement  -or  wiLlful  violation  hearing,  the  need  for  the 
Commission  to.  be  directly  iuvolved,  and  the  potential  serious  adverse  consequences  for 
the  Respondent.  Rather,-  the  SOTF  beheves  the  full  Commission  or  a  panel  of  three 
Cominissioners  should  hear  these  cases.  The  SOTF  enforcement  hearings  should  be 
relatively  short  since  httle  new  evidence  (if  any)  will  be  introduced  -  the  hearing  will  be 
essentially  a  "sentencing"  one,  while  the  "wiLlfal  violation"  hearing  carries  with  it 
penalties  and,  possibly,  an  official  misconduct  finding. 


^         "Willfully"  is  defined  in  section  7  of  the  Penal  Code  as:  "the  word  'willfully,'  when  applied  to  the 
intent  with' which  an  act  is  done  or  omitted,  implies  sunply  a  purpose  or  wUlingness  to  commit  the  act,  or 
make  the  omission  referred  to.  It  does  not  require  any  intent  to  injure  another,  or  to  acquire  any 
advantage." 


Ninth.:  Because  public  policy  is  to"  provide  fast  and  efficient  access  to  public 
records,  under  the  SOTF  Draft,  where  appropriate,  time  periods  for  actions  have  been 
shortened  and  prompt  resolution  has  been  called  for.  . 

Tenth:  The  Investigation  and. Hearing  provisions  in  Sections  IV  and  V  of  Staffs 
Draft  with  reference  to  willful  violation  "Complaints"  have  been  edited  to  improve  the 
flow  of  the  investigative,  reporting  and  hearhig  procedures  involved  and  eliminating 
those  specific  provisions  identified  above. 
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SOTT' Proposed  Revised  Version  of  Staff  s  Draft. 
Attacbiaent  B :       •   "  '  , 
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This -is  demonst-ated  by  CPRA  §6258  "...The  times  for  responsive  pleadings  and  for  hearings  in 
these  [tnjmctiye  or  declarative  relief  or  -writ  of  mandate]  proceedings  shall  he  set  by  the  judge  of  the 
coia-t  with  the  object  of  securing  a  decision  as  to  these  matters  at  the  earliest  possible  time."  CPRA 
§6259(c),  order  of  the  court,  eitlier  directing  disclosure  by  a  public  official  or  supporting  the 

decision  of  the' public  official  refosing  disclosure  ,,.  shall  be  immediately  reviewable  by  petition  to  the 
appellate  court  for  the  issuance  of  an  extraordtnary  writ."  Sunshine  Ordinance  §67 .21(c),  "...Tiie  Sunsiiine 
Task  Force  shall  infonn  file  petitioiier,  as  soon  as  possible  and  within  2  days  after  its  next  meeting  but  in  no  case  ■ 
later  than  45  days  from  -when  a  petition  in  writing  is-  received,  of  its  determination  whether  the  record  requested,  or 
aay  part  of  the  record  requested,  is  public."  ■ 
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L  PREA.A1BLE 


Pursuant  to  San  Francisco  Charter  §  5.102,  the  San  Francisco  Ethics  Commission  promulgates 
these  Regulations  in  order,  to  carry  out  the  purposes  and  provisions  of  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin.  Code  §§  67.1,  et  seq.  These  Regulations  apply  only  to 
complaints  alleging  williul  violations  of  the  Sunshine  Ordinance  and  actions  for  enforcement  of 
orders  issued  by  the  Sunshine  Ordinance  Task  Force  and  the  Supervisor  of  Records.  All  matters 
invohdng  alleged  violations  of  conflict  of  interest,  campaign  finance,  lobbyist,  cafnpaiga 
consultant  or  other  ethics  laws  shall  be  handled  under  the  Ethics  Corn^tssion's  Regulations  for 
Investigations  and  Enforcement  Proceedings.  /0- 

n.  DEFINmONS 

For  purposes  of  these  Regulations,  the  following  definitio^^ 

A.  "Business  day''  means  any  day  other  than  a  Sitoday,  Sunday,  City  holida^^l^  a  day  c 
which  the  Commission  office  is  closed  for  businesS'%%,         "%v  ''^Mf  . 

B.  "City"  means  the  City  and  County  of  San  Francisc'G),^#^ 

.  . 

C.  "Commission"  means  the  Ethics ^ionunission. 

D.  "Complainf  means  a  document  filea^m'W|i^oi^DLission  i^i'any  form  of  media, 
including  any  electionic  format,  alleging  one^|)r  mor^^^^||^gl|ti^s  of  the  Sunshine  ■ 
Ordinance  by  an  elected^^^^al^^^^r  departmen^^^f  the  Cl^fid  County  of  San  Francisco. 

E.  "Complainanl^^eans',  a^^plicable,  a  p^|pn  or  entity  that  files  a  Complaint  or  who  was 
the  original  complalS^^i  a  SoSReferral  or  an l^fcrcement  Petition. 

F.  'T)ay^^ans  cale'^llr^clay^iM^^  indicated.  If  a  deadline  falls  on 
a  weeken^for^^M^lfeiay,  t^Mfeadline  sh^lw  extended  to  the  next  business  day. 

&^^^^orcement  A4^^'  meaj^^-gfTF  Referral  or  Enforcement  Petition,  as  apphcable. 

H.       '^^^cement  Petiti'^'  means  a  petition  filed  by  a  Complainant  pursuant  to  Section 
67.35  (d)  of-^'|>Sunshine  O^iance  to  commence  a  proceeding  for  enforcement  of  (1)  a  SOTF  • 
Order  of  DeteSra|iationthaj^  not  the  subject  of  a  SOTF  Referral  or  (2)  a  Supervisor  of  Records 
Order  that  has  no^^p^^japhed  with  by  the  Respondent  to  whom  issued. 

L.       "Executive  "Qirfector"  means  the  Executive  Director  of  the  Commission. 

J.  "Hearing  Panel"  nieans  a  panel  of  three  Commissioners  assigned  to  conduct  a  hearing  on 
a  Complaint.  ■     .  .  • 

K.       "Order"  means  either  a  SOTF  Order  of  Determination  or  a  Supervisor  of  Records  Order, 
as  applicable. 
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L.  "Respondent"  means  either  (1)  an  elected  official  or  department  head  who  is  alleged  m  a 
Complaint  to  have  wilMilly  violated  the  Sunshine  Ordinance  or  (2)  the  official,  department  head, 
or  other  person  who  has  failed  to  comply  with  an  Order, 


M,      "SOTP  Order  of  Determination"  means  an  Order  issued  by  the  Task  "Force  to  a 
Respondent  finding  a  violation  of  die  Sunshine  Ordinance  and  requiring  the  Respondent  to 
correct  the  violation. 

N.       "SOTF  Referral"  means  a  referral  from  the  Task  Force  to  the  Co|mission  for  the 
enforcement  of  a  SOTF  Order  of  Determination  that  has  not  been  co^liedw^ith  by  the 
Respondent  to  whom- issued. 

0.  ■     "Sunshine  Ordmance"  means  .San  Francisco  Administr^ve  Codfe^^|:|7, 1 ,  et  seq.,  as 
amended  from  time  to  time,  or  any  ordinance  replacing  it;^w   *^  ""'Ml^.. 

P.  "Supervisor  of  Records  Order"  means  an  ord|ji:  issued  by  the  Supervisor  b'f^cords  to  a 
Respondent  pursuant  to  Section  67.21  (d)  of  fhe.S-:3d^^je,  Ordin^^,  '^'^^^ 

Q.  "Task  Force"  means  the  Sunshine  Ordinance  Task ^^^|e,  established  in  accordance  with 
the  Sunshine  Ordinance.  i^.^. 

A       Any  person  or  entity  niay  file  a  Coni]pi^int  ^^^^^^s^^S'^n.  Each  Complaint  shall 
be  administered  in  accord^(5|/^^  Section  r/||!,]^:1=^se  Re^3||L5hs.  Upon  receipt  of  a 
Complaint,  the  Executi^^^Ef^g^^^hall  immedi^py  notify  aaiS  forward  a  copy  thereof  to  the 
District  Attorney  a^^^e  Califot^-Attomey  Ge^ral. 

B,  When  the  Exec^^^Dire^^g^eives  a  SO^^eferral  or  an  Enforcement  Petition,  the 
Executive  ;^^t^  shall  hearing  on  it  at  the  next  regular  meeting  of 
the  Co^^sonl^l^iheld  nic^|i^an  21  dayl'wer  receipt  thereof  and  (2)  give  notice  to  the 
Res;^^^nt  and  the'^^^^^ainanf^sipie  real  party  in  interest)  and,  in  the  case  of  a  SOTF 
Ra^^^  the  Task  Forcfe^pdie  date||^-s^''"  and  location  of  the  Hearing.  Section  V  of  these 
!^guMl^^  shall  otherwis^^vpm  t^P'ioTF  Referral  and  Enforcement  Petition,  to  the  extent 
applicaSf^^ 

C.  "    'No  emraff|jiient  actj.^^  shall  be  taken  on  a  SOTF  Referral  or  an  Enforcement  Petition  nor 
any  action  taken  d^ph,e  Qommission  with  respect  to  a  Complaint  unless  at  least  40  days  have 
elapsed  after  the  dat"^:^@T)istrict  Attorney  and  the  California  Attorney  General  shall  have  been 
notified  by' the  Task^'Srce  of  the  filing  of  the  complaint  resulting  in  the  SOTF  Referral  or  by  the 
Executive  Director  in  the  base  of  a  Complaint  or  Enforcement  Petition,  as  the  case  may  be. 

IV.      COMPLAINT  INVESTIGATIONS,  REPORT,  AND  RECOMMENDATION 

A.       The  Executive  Director  shall  thoroughly  investigate  each  Complaint.  The  investigation 
(a)  shall  he  completed  within  30  days  after  the  Complaint  is  filed,  (b)  shall  include  interviews  of. 
tiie  Complainant  and  the  Respondent  and  a  review  of  all  documentary  and  other  evidence 
submitted  by  the  Complainant  and  Respondent,  or  by  other  persons  on  then  respective  behalves, 
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in  support  of  or  in  opposition  to  the  allegations  in  tiie  Complaint,  and  (c)  may  include  interviews 
of  any  other  persons  and  the  review  of  any  other  documentary  and  other  evidence  deemed 
relevant  All  interviews  shall  be  audio  recorded  and  •maintained  as  part  of  the  investigative  files. 


B .       After  the  investigation  of  the  Complaint  is  completed,  the  Executive  Director  shall 
prepare  a  draft  report  with  proposed  factual  findings.  The  draft  report  shall  contain  a  summary 
of  (a)  the  evidence  gathered  through  the  investigation,  (b)  the  provisions  in  the  Smshhie 
Ordinance  relevant  to  the  Complaint  and  the  proposed  findings,  and  (c)  the  Executive  Director's 
recommendation,  which  shall  be  either:  (1)  a  finding  that  Respondent  v^|[|Jly  ^dolated  the 
Sunshine  Ordinance  with  a  proposed  order  and  any  proposed  penaltie|^)  a  Ending  that 
Respondent  T^dUfoUy  violated  the  Sunshine  Ordinance  and  a  propo|;,e^|ettlement  (in  the  form  of 
a  stipulation  among  the  Complainant  and  Respondent)  satisfagt^  to'^^Executive  Director,  or 
(3)  a  finding  that  the  Respondent  has  not  wilifaUy  violated  th&^|inshine^-<^jjiance  and  a 
recommendation  that  the  Complaint  be  dismissed.  '^^k 

,  C.       The  draft  report  shall  be-  deUvered  to  the  Co^^j^lainant  ai:^  the  Responde^^lch 
whom,  within  20- days  after  receipt  of  the  draft  r^p'^r^m^  snbn^^^omm  ents  and  p^fpfed 
changes  to  the  draft  report  to  the  Executive  Director  ajMp^e^^'liY^^Within  10  dayf^'after 
receipt  of  any  such  comments  and  proposed  changes,  fhe''^i^^ve  Director  shall  meet  and 
confer  with  the  submitting  party  regardi^^^them  FoUowing''-s^.,meetings  the  Executive 
Director  may  revise  and  shall  complete  f^leoprt  and  submit  iM|j|he  Commission,  the 


Complainant,  and  the  Respondent.  The  C^j^^M'ant  and  Responflf  femay  each  subnait  to  the 


Commission  written  exceptions  to  the  repof^t  le^^fejiiys  before  l^meeting  at  which  the 
  :d.  Co  •  -^^^^  .  ,    „  ^ 


report  is  scheduled  to  be  heard.  Copies  of  su^  exc^^^|^^"|^^^s6'^be  sent  to  the  Executive 
Director  and  the  other  party«s?'^  %'  ■f^'  '"^^^^ 


D .  If  the  Executi^  Director'^<|;ireport  recomml^ids  a  finding  of  willful  violation(s)  and 
proposes  any  ordei'^and^kthe  im^cfsition  of  any  pe^^^es,  the  Executive  Director  shall  schedule 
a  hearing  by  the  fdl  Com^tesion^<gi|s^^e^^  regula^'eeting  to  be  held  no  'sooner  than  20  days 

E.  ^ the  Execim^pirector'l^ipprt  recommends  a  finding  of  wtUful  violation(s)  and 
appi^^  of  a  proposed'se.^^ment  im^^orm  of  a  stipulation  signed  by  the  Complainant  and  the 
R^s^^|,|nt,  the  Executiv%|n:ector  s^n  schedule  a  hearing  by  the  fall  Commission  at  its  next 
regular  nl^^g  to  be  held  ^d||oonef  than  20  days  after  the  date  the  Commission  receives  the 
report.  FoiliS^^  the  heariiM?the  Commission,  by  the  majority  vote,  shall  either:  (a)  approve 
the  proposed  s%0.^^ent  an^^nter  any  orders  and/or  impose  any  penalties  consistent  wth  it;  (b) 
reject  the  propos^^^ttle^eht  and  instruct  the  Executive  Director  to  seek  a  different  settlement; 
or  (c)  reject  the  prop^ll^settlement  and  instruct  the  Executive  Director  to  schedule  a  hearing  by 
the  fiill  CommissioA;i^  its  next  regular  meeting.  If  the  Commission  approves  the  settlement,  the 
stipulation  shall  be  and  become  fuUy  enforceable  and  the  6rder(s)  and  penalties  provided  for 
therein  shall  be  deemed  orders  issued  and  penalties  imposed  by  the  Commission,  effective  the 
date  of  such  approval  with  the  same  force  and  effect  as  an  order  issued  or  penalty  imposed  by  the 
Cominission. 

F.  If  the  Executive  Director's  report  recommends  a  finding  that  the  Respondent  has  not  ■ 
willfully  violated  the  Sunshine  Ordinance  and  dismissal  of  the  Complaint,  the  Executive  Director 
shall  schedule  a  hearing  by  the  fuU  Commission  at  its  next  regular  meeting  to  be  held  no  sooner 
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than  20  days  after  the  date  the  Commission  receives  the  report,  Folio  vdng  the  hearing  on  the 
'  report,  the  Commission,  by  a  majority  vote,  shall  either:  (a)  enter  an  order  dismissing  the 
Complaint,  (b)  reject  the  dismissal  recommendation  and  instruct  the  Execntrve  Director  to  seek  a 
settlement;  or  (c)  reject  the  dismissal  recommendation  and  itistruct  the  Executive  Director  to 
schedule  a  hearing  on  the  Complahit  by  the  full  Commission  at  its  next  regular  meeting,  If  a 
hearing  is  scheduled,  the  Executive  Director  shall  notify  the  Respondent  and  Complaiaant  of  the 
date,  time,  an.d  location  of  the  hearing  at  least  28  days  in  advance  of  the  hearing  date, 

G.  At  any  time  after  the  Commission  receives  a  Complaint,  the  Exec|tiye  Director  may 
enter  mto  negotiations  with. Respondent  and  the  Complainant  for  the^g^ose'^of  settling  the 
allegations  in  a  Complaint,  the  terms  of  which,  including  a  propo^.e^p^mmission  order  and/or 
penalties,  would  be  incorporated  into  a  stipulation, 

1 .       Any  stipulation,  shall  explicitly  state  that: 

(a)  The  Respondent  knowingly  and  voli 

under  law  and  these  Regulations; 


tnor 


(b)  :    The  Respondent  understands  and  acknowif^|^iat  neither  the  settiement  n 
any  terms  in  the  stipulation  are  bui#p.g  on  any  other  agM^j^)r  body,  and  does  not  preclude  • 
the  Commission  or  its  staff  from  ieimJ^^.pie  matter  to,  oo%^0mg  with,  or  assisting  any 
other  agency  or  body  with  regard  to  ^^%^ferv..or  any  other  m;d^r.^Telated  to  it;  and 

(c)  In  the  event  the  Commission  ^s  noMpf i^^^^urbposed  settlement  and, 
accordingly,  a  heari^^^o|;e  the  Cornrmsfio^'or  aHeaf^^ahel  on  the  Complaint  becomes 
necessary,  no  Corr^mMB^^^all  be  disqu^ped  because'^of  prior  consideration  of  the 
stipulation. 

■  ^^^^ 

2.     ■  The  stipulation  sf S|^et  ^^&i&e^_ertineiit  f¥Ms  and  may  include  an  agreement  by 
Respondent  ^;ptQ.-^j  ordef^^d'o¥^i|i^^^[ip:^6's'ed  by  the  Commission  for  a  wiUful  violation 

IIj^^^Jl  written  subrfii^gns  to  't^^^iimaiission  or  any  Hearing  Panel  shall  be  on  one  side  of 
lefter'^^^^ages  with  mai^^^pf  at  leajifone  inch  at  the  left,  right,  top,  and  bottorh  of  the  page, 
double-^'^|^_(i  in  no  smalle^^an  12  point  type.  Each  page  and  any  attachments  shall  be 
consecutiv^^i^^bered.  . 

V.       HEAJRINiilkQE^RAL-  .  .  '   


A.  AH  hearings  .,dn  Complaints  and  Enforcement  Actions  shall  be  pubHc  hearings.  The 

.  Commission  shall  hold  the  hearing,  unless  the  hearing  is  on  a  Complaint,  in  which  case,  it  may 
assign  a  Hearing  Panel  to  hold  the  hearing. 

B.  Except  as  otherwise  provided  herein,  whenever  the  Commission  assigns  a  Heariug  Panel 
to  hear  a  Complaint,  the  assigned  Hearing  Panel  shall  have  the  same  authority,  subject  to  the 
same  restrictions,  as  the  Commission. 
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C.  .A  Hearing  Panel  siiall  submit  its  report  to  the  Commission,  no  later  than  30  days  after  the 
date  the  Complaint  hearing  is  concluded  The  report  shall  include  proposed  findings  of  fact, 
proposed  conclusions  of  law,  and  any  proposed  orders  or  penalties.  Upon  receipt  of  the  report, 
the  Executive  Director  shall  (a)  deliver  copies  to  the  Complainant  and  each  Respondent  and  (b) 
schedule  a  hearing  on  the  report  at  the  next  regular  Commission  meeting  to  be  held  which  is 
more  than  1 5  days  after  the  date  the  report  is  received  by  the  Commission 

D.  At  hearings,  on  Enforcement  Actions,  the  Complainant  (as  the  real  party  in  interest)  and 
Respondent(s)  shall  have  the  right  to  appear  and  speak  on  his  or  her  ov^^^alf.  In  addition, 
other  individuals  may  testify  in  support  of  either  of  them.  At  the  co^psioh'dfthe  testimony, 
pubhc  comment  shall  be  had  in  accordance  with  the  Commission 


E.  At  hearings  on  Complaints,  the  Executive  Director,  th§l^,omplai£i'g^^and  the 
Respondent(s)  shall  each  have  the  right  to  appear  and  speai^g  h^s  or  her  o'^^^.ehaif.  In 
addition,  other  individuals  may  testify  in  support  of  eith'er  the  Complainant  or  •l^^ondent(s).  At 
the  conclusion  of  the  testimony,  pubhc  comment  shal^e  had  with  a  maximum  olj|,|e.mJriutes 
per  speaker  and  otherwise  m  accordance  with  the^Sib^iission  policy.' 

F.  "  For  the  purposes  of  these  Regulations,  a  hearing  cS^l^des  on  the  last  date  on  which  the 
Commission  or  the  Hearing  Panel  hears>argmnent  or  testuno:a;^fe  the  proceeding  and  closes  the 
hearing.' 

G.  Ate 
considered  in  c 

proceedings  before  the  T|s^-g^ce  prior  to  thet|P|i^^Referia|^^^2)  the  petition  to  the 
Supervisor  of  Records^^fmg^^^'  its  Order,  ^pie  case  may  be,  shall  be  admissible  or 
considered  by  the  Q|^ussion,        which  Orde^^shaU  be  deemed  final  and  conclusive  for  all 
purposes  hereunderf^^^fe^pommission's  sole  determinations  shall  be  the  nature  and  scope  of  the 
■  penalties  or  other  enforcfkH^nt  aci:%s<against  the  R^;^ondent(s). 

H.  IplfoiiQ'S^^^.pf  evid^e  shall  apply'tb  testimony  given  at  a  hearing  or  to  documents 
or  rep_^ds  submitte^^^^^ibits,^^||he  Commission  or  a  Hearing  Panel  may  require  that  all 
te|tifi§ny  taken  in  a  he^^g^be  gi-v%^i^^d'er  oath  and  any  exhibits  presented  be  properly 
adthemti^ated.  When  heafi^|k  Com;^Mht,  the  Commission  or  a  Hearing  Panelmay  examine  in 
camera  a^^);ibhc  record  tl^^^  Respondent  asserts  is  wholly  exempt  firom  disclosure  imder  a 
specifically%|^i|ified  exem^.tibn  available  under  the  Sunshine  Ordinance.  ■ 

%^  # 

I.  A  Respont'^jvh^ails  to  appear  at  a  hearing  on  a  Complaint  shall  be  deemed  to  have  ■ 
wiUfiiLly  violated  thi^^^hine  Ordinance  as  alleged  ki  such  Complaint 

VI.      DETERMINATION  OF  WILLFUL  VIOLATIONS 

A.       When  determining  whether  a  Respondent's  actions  constitute  a  "wUlflil  violation"  of  the 
Sunshine  Ordinance,  the  Commission  shall  apply  the  definition  of  "willfully''  in  Penal  Code 
section  7.  [Note:  "WiUfLilly"  is  defined  in  section  7  of  the  Penal  Code  as:  "the  word  'vvTllfully,' 
when  apphed  to  the  intent  with  which  an  act  is  done  or  omitted,  impHes  simply  a  purpose  or 
willingness  to  commit  the  act,  or  make  the  omission  referred  to.  It  does  not  require  any  intent  to 
injure  another,  or  to  acquire  any  advantage."] 
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B.  The  Commission  shall  detemmie,  no  later  than  30  days  after  (a)  the  date  a  hearing  on  a 
Complamt  conducted  by  it  is  concluded  or  (b)  the  date  it  receives  the  report  and  recommendation 
of  the  Hearmg'Panel  that  conducted  a  hearmg  on  a  Complaint,  whether  the  Respondent(s)  has 
committed  a  wiUfal  violation  of  the  Sunshiae  Ordinance, 

C.  The  vote  of  at  least  three  Commissioners  shall  be  required  to  find  that  a  Respondent  has 
■  wiUfLilly  violated  the  Sunshine  Ordinance.  A  finding  of  a  willfol  violation  of  the  Sunshine 

Ordinance  shall  be  supported  by  findings  of  fact  and  conclusions  of  lavf;£^%:ior  to  taking  the  vote, 
a  Commissioner  who  did  not  attend  the  hearing  held  by  the  Commission  or  %■  the  Hearing  Panel 
shall  certify  that  he  or  she  reviewed  the  entire  record  of  the  proceed 
recording  of  the  hearing.  M^- 

Vn.    ADMINISTRATIVE  ORDERS  AND  % 


,  including  an  audio 


A.  The  majority  vote  of  at  least  three  Commissj^^rs  shall  be  required  to  (a74^^^.^a-  ' 
Complaint  or  (b)  issue  any  order  or  impose  any  p^^l^^p)  for  '^j^^dllful  violation  c^^ie" 
Sunshine  Ordinance  or  (2)  enforcing  a  SOXF  Order  of^|^gn^tiD"^'^r  an  Order  of^e 
Supervisor  of  Records.  '^''""■'^^ 

B.  The  Commission  may  issue  an  ot|M|^^, and/or  impose  pef^fies  on  a  Respondent  who 
willfolly  violated  the  Sunshine  Ordinance'^^^^kjihe  subject  of ^^^i^rcement  Action 
requiring  such  Respondent  to  (a)  immediat%  ceas^^if^sist  the  vnpfol  violation  or  comply, 
with  the  order,  (b)  cure  and  correct  the  willfin^olati|^;^^^|^^jj4iStever  action  is  necessary,  (c) 


Referral  or  the  Enf^^nent  PetitiSl,  as  the  case  i||Ly  be,  and/or  (d)  as  a  penalty,  pay  (out  of  non- 
City  funds)  to  fhefg"en^j,vfund  of^fe  City  within  3%;^ys  from  the  date  of  imposition  an  amount 
not  less  than  five  hundrd^^500^^m,ore  than  fi"s^Piousand  dollars  ($5,000)  for  each  wtilful 
violation  or^f^il^jr^.  to  comffl^^ml'^§$0^^^^  Determination  or  Supervisor  of  Records 
Order,  t^-^^^'-^--*-^^-^"  ri^^^j?&,%^^ 
Ordinj 


j^^ommiUl^n  may  reM%"^espondent  who  wiUfoIly  violated  the  Sunshine 
inaj^fie  to  the  SaMp%ciscoB^^ct  Attorney  for  possible  criminal  action. 

C,     ''^^'■the  Commissi oTi'mWs  fhiat  a^#.'espondent  who  is  an  elected  official  or  a  department 
head  wili^^  violated  the  ^kshine'5rdinance,  the  Commission  may  find  official  misconduct  by 
such  Respo^l^fet  and  proceeJ|n  accordance  with  the  applicable  provisions  of  Article  XV  of  the 
City  Charter.  '  B  "  " 


Vin.   MTSCELLA^iSuS  PROVISIONS  '     "  ' • 

4"-  _ 

A.       Once  a  Complaint  is 'filed  with  the  Commission  or  an  Enforcement  Action  is  received 
by  the  Commission,  no  Commissioner  shah  engage  in  communications  of  any  kind  outside  of  a 
Commission  meeting  or  Hearing  Panel  hearing  regarding  the  merits  of  the  Complaint  or  the 
Enforcement  except  for  procedural  communications. 


B.       All  Complaints,  investigative  records  of  whatever  nature  or  description,  as  well  as  all 
records  relating  to  Enforcement  Actions,  in  whatever  form,  and  all  information  contained 
therein,  including  any  work  product  (as  defined  in  Code  of  CivU  Procedure  §2018.030),  in  the 

SOIT  051711  -7- 


custody  of  the  Commission  and  its  staff,  including  internal  notes  taken  by  the  Executive  Director 
or  any  staffmember,  constitate  public  information  and  are  fully  disclosable  non-exempt  public 
records,  except  and  solely  to,  the  extent  disclosure  thereof  is  specifically  prohibited  pursuant  to 
any  provision  of  the  California  Public  Records  Act  or  of  any  other  State  \di^,  provided  Chat^He 
specific  statutory  authorit)^  for  such  withholding  is  cited 'in  v^oiting  in  accordance  v,dth 
subdivision  (b)  of  Section  67.27  of  the  Sunshine  Ordinance. 


C.  The  Commission  and  individual  Commissioners  assi^ 
administer  oaths  and  affirmations. 


i  to  conduct  hearings  may 


D.       The  Executive  Director,  the  Complainant  or  any  Respondg^^iaay  request  the  continuance 
of  the  date  of  a  scheduled  hearing  on  a  Complaint.  The  Respori^ht  ol^^e.  Complainant  in  an 
Enforcement  Action  may  request  the  continuance  of  the  date       schedMM>heariiig  on  the 
Enforcement  Action.  .The  request  shall  be  submitted  to  th^?:ib^K.ecutive  Direc^S|:;and  copies 
provid.ed  to  all  other  parties  no  later  than  14.  days  befoje?€ie  date  of  the  schedm©|ihearing.  The 
Commission  Chair  or  the  Chair  of  the  Hearing  Panelj^  the  case  may  be,  shall  apfrlj^e  or^tieny  a 
„^4u„  „„u„;„„:„<i€<tJ?t,  „%„_j     addition,  ^pSave  the 


timely  request  within  seven  days  of  the  subniissiofiwpg.  reques%nd,  in 
discretion  to  consider  and  rule  on  untimely  requests  for'liliitinu^'esvv;. 


E.  Every  hearing  on  a  Complaint  an,d  Enforcement  Act^^^aU  be  electronically  audio  ' 
recorded  arid  made  available  on  the  Cor^pssMn's  website  witfiii^^S  hours  after  the  hearing 


F.       All  notices  and  other  corimitinicationl%ereun^CT^^|^-9^f^^^6h  is  a  "notice")  to  be 
effective  shaU  be  in  writi^g^ji^^tice  shall  be  d^t^^ed  by  onei^plliore  of  the  following  means; 
(a)  personally,  includin^tiemy^pfey  arecogriize^riational  overnight  courier  with  a  signed 
acknowledgement  o^^eipt,  (b^'-^bailed,  by  pri&^ty  first  class  certified  mail,  return  receipt . 
requested,  postagepi^e^pM^  or  (c)p^  confirmed  facipr^e,  electronic,  or  digital  means  other  than 
"^'''fkdeej^'f^-sas^'.vmting''  fo:^furposes  hereof),  in  each  case  as  foUows: 


email  (any  of  which.  sh^^|jtiee:^^:-^aj^writuig''  fo^furposes  hereof),  in  each  case  as 

■ommissioners,  or  the  Executive  Director  at  the 


To  a  RespoM^nt,  (a)  ip&  Respondent  is  then  a  City  Official  or  other  City 
efC^pe,  to  such  R^ondent's  City  office  address,  if  any,  and  if  none,  to  the  address 
Hstei^^fhe  Contr^'er/  PayroU  as  such  Respondent's  current  address  or  (b)  if  the 
Respo^l^]^^  a  for^r  City  official  or  other  employee,  to  the  address  listed  for  such 
Respond^^|h^rty's  retirement  system  or  (c)  if  the  Respondent  is  neither  a  current 
nor  former  QiM^fficial  or. other  City  employee,  to  such  Respondent's  last  known 
residence  addriss  or  an  address  that  is  reasonably  believed  to  reach  the  Respondent. 


3 .  To  a  Complainant  in  a  Complaint,  to  the  address  given  in  the  Complaint  for 
receipt  of  notices  and  other  communications  relating  to  the  Complaint. 


4.       To  a  Complainant  in  an  Enforcement  Action,  to  the  address  given  in  the  origiual 
complaint  filed  with  the  Task  Force  or  in  tibie  Petition  filed  witih  the  Supervisor  of 
Records,  as  the  case  may  be. 
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G.  At  the  time  a  Complaint  or  Enforcement  Action  is  filed  with  or  received  by  liie  Execntive 
Director,  tihie  address  for  receipt  of  notices  of  each,  of  the  affected  parties  shall  be  confirmed  by 
the  Executive  Director.  Any  affected  party  to  any  Complaint  or  Enforcement  Action  may 
supplement  or  change  the  address  for  notice  by  giving  notice  conforming  to  the  above  to  the 
other  affected  parties. 

H.  All  notices  shall  be  deemed  deUvered  on  the  business  day  received  or  on  the  business  day 
received  when  received  by  confirmed  facsimile.  Any  notice  received  after  5:00  PM.  on  a 
business  day  shall  be  deemed  received  the  next  business  day.  /0^^^, 


SOTF  051711 


ATTArTTSfFXT  B 


to  SO  rr  Memorandum 


SOTF  Proposed  Revised  Veiait'otfi^ 

^^avl9.  2011]  .,1%.^ 
 ^  _  _  _  _   "^Hi^,,^  _ 

SOTF  Additions  are  in  bold  blueZ-^Deletions  are  red  strike  throu^hs. 
'Cornments  are  bold  blue  italicized  and  Jiiffhjis^hted', 


Table  of  Contents 


I  Preamble  ■  ■        .  ' 

I  ■  .  . 

n.  Defmitions 

I  ■  ■ 

I  m.          Complaints  iMlcging  Violations  of  the  Simstime  Ordinanoe  ^^^^ 
I   rvTTTTSComplaints/SOrF  Referrals/Enforcement  Petitions. ' 

I  IV.  Complaint  Investigations;  Report  andRecoTmnendation^.^^^V 

\  .  A 

V.  Hearing-  '  '"^ 
 5s:  General,.,         ■  /^^^^^ 

VI.  Ivliscellancous  Provisions  ''' 
TTTTTT^Determination  ofWilLM  Violations  • 

YK.        Stipulated  Orders  "^^1 
TrT7j4-Adrnim'strative  Orders  and  P^^£&s^. 

VBPt  Severability  / ' 

JX  MisceUaneons  Provisions . . . .  1, 


11. 


I  I.  PREAMBLE 


Pursuant  to  San  Francisco  Charter  section  U  5. 102.  tiie  San  Francisco  Ethics 
Commission  promulgates  these  Regulations  in  order  to.  ensure  compliance  Vvithcan-y  out 
the  purposes  and  provisions  of  the  San  Francisco  Sunshine.  Ordinance,  S.F.  Admin.  Code. 
§§  67.1,  et  seq.  These  Regulations  shall -apply  only  to  complaints  alleging  wiUiul 
\dolations  of  the  Sunshine  Ordinance  and  referrals  fromactions  for  enforcement  of  orders 
issued  by  the  Sunshine  Ordinance  Task  ForceT  and  the  Supendssi  of  Records.  All 
matters  invohong.  alleged  violations  of  confHct  of  interest,  camn^^^finance,  lobb)dst, 
campaign  consultant  or -other  ethics  laws  shall  be  handled  unde^^e  Ethics  Commission's 
Regulations  for  Investigations  and  Enforcement  Proceedings^'%||>.> 

...     .   .   ,  #   .    ,  ; 

Comment:  -See  j^ill/pdeks  3-4)' explaining  why  hon~willfuI  cdmptaints  are  ndt  sub  feci 


to  the  Comihission's  juris  diction  and  the  inclusion  of  Supervisor  of  Records  Orders. 


n.    DEFiNmoNs  \:.  '*m-s^ 

For  purposes  of  these  Regulations,  the  following  de^pi^Qnli^^hail  'apply: 

A.  "Business  day"  means  any  dl^^^er  than  a  Saturda^^^mday,  City  hohday,  or  a 
day  on  which  the  Commission  office  igmolgd.for  business.  y> 

B. 


"City"  means  the  City  and  Coun^)f  Sa^^^^||gp.^ 


C.  " Commi ssionp^l^^e  Ethics  Co^ 

D .  "  Com;^aJ%#jneans  a  "^tten  documenf|jllegmg  a  violation  of  the  Sun.shme 
Ordinance-filed  wi^^e  Cnmi^issionT  in  any  fom-^f  media,  including  any  electronic 
format  alleging  one  '^^fara^^M-Qlations.^of'th  Sunshine  Ordinance  by  an  elected 
official^lSSp'Mment  hMli^f  the  S^MIHiunty  of  San  Francisco, 

vC'T"!'^-.-.^^ '  ...  ,  

Cdimkent:  Mdke^  clear/that  a  "d'ornplainf  can  he  only,  for  d  SvillfuUvidiatioii  -:See 


||i^plainant"  ni^jans,  as  apphcable.  a  person  or  entity  that  files  a 
l^%iplaint  or  ^o  was  the  original  complainant  in  a  SOTF  Refen-al  or  an 
Enforcemeii^Mtion.  Af 


'Comment:  .Because  ihe  drimncilxomipiaikimt  in  a  referral  is  tit&i-Ml  pdrt\>.dyi  interest; 
t/ie  'deftnitioh  has  been  broudened.- 

F.  "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadUne 
falls  on  a  weekend  or  City  holiday,  tibe  deadline  shall  be  extended  to  the  next  business 
day. 

G.  "Deliver"  meona  transmit  by  U.S.  mcul  or  pcraonal  deliTCry  to  q  person  or  entity. 
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The  CominisGioii^'  the  Exocptive  Direotor,  the  Task  Force  oi  q  R-espoDdent  rocci\diig 
material  may  consent  to  any  other  meani;  of  delivery,  including  deliveiy  "by  c  mail  or  fax. 
In  any  proceeding,  the  Commission  Chairperson,  designatod  ComTnisGionci  or  hearing 
officer  may  order  that  delivery  of  briefs  or  other  materials  he  accompHshod  by  e  mail. 

"Enforcement  Action"  means  a  SOTF  Referral  or  Enforcement  P&titioru  as  apphcable. 

,  Comment:  Tisihs  a  -defjiiek  iefm  to  distin^Wia-refeh'^d  enfdrc'emeni  case  and  a 
f'Cdrnyldmt".  filed  with  the  Commission.  See'SV,  pages  9^11}!: 

H.       "Enforcement  Petition"  means  a  petition  filed  by  a  CQ^j^^ant  pursuant  to 
Section  67.35  (d^  of  the  Sunshine  Ordinance  to  cbrmnence^proce'gapg.for  enforcement 
of  (1)  an  S01T  Order  of  DeterminHtinnthat  is  notthe.gbihitit  of  a  S(3liig.efen-al  or  (T) 
a  Snpervisor  of  Records  Order  that  has  not  been  con-i^fieS^tb.  by  the  Re||^dent  to 
whom  issued.  '''^S^h.-. 

Samecommeni    ■  '^ftw  M^^- 

L        "Executive  Director"  means  the  Executive  Dir^^^f  the  Commission  or  the 
Executive  Dhector'a  designeer  ^'^K 



Comment:'  Gii>en  the  responsibilities-involved  in  these  cases,  only  the  ED  shoidd  be 


alldWedJo  maM -ihe  decisidhs  assi^kbd  td  thel-ED.^B^p^, 


J.  "Hearing  Pan^^^^§3is  a  panel  of  t^de  Commissioners  assigned  to  conduct  a 


hearing  on  a  Com^^Uint. 


0oim.iment:  tWihs  b'ut^^  has  been  eliminated. a^. ihe  iSOTF  believes. 


ih£mtur£gj^^ 


'Oi^Sp^i^jneans  either  a''€#.TF  OrlSr  of  Determination  or  a  Supervisor  of  Records  Order, 


L.     .  ''P^cfS^63;j,^mca^§^  reference  for  enforcement  and'^or  penalties  fi-om  tbe  Task 
Force  to  the  cf^i^^oj  a.  after  the  Task  Force  has  issued  an  Order  of  Detenoinatiea 
finding  a  violatio^f  the  Sunshine  Ordinance.  "Respondent"  means  either  (1)  an  elected 
official  or  department  head  who  is  alleged  in  a  Complaint  to  have  willfully  ^dolated•tbe 
Sunshine  Ordinance  or  (2)  the  official,  department  head  or  other  person  who  has  failed  to 
comply  with  an  Order. 

Comment:  Another  ciafiUcation  of  the  differ  ence  betiveen  thi  kespoiiJdknt.in^dn 
erifof cement  .case  dnd  dhe.'who  is  subjeci  iod  willfiilvioiatidh  claim: 
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M.  "Respondent" 


a  person  who  is  alleged  or  idcnti&cd  in  q  complaint  te-jbfi¥e 


nitted  a  violation  of  the  Supshine  Ordinance: "SOTF  Order  of  Determination"  means 


an  Order  issued  by  the  Task  Force  to  a  Respondent  finding  a  violation  of  the  Sunshine 
Ordinance  and  requiring  the  Respondent  to  correct  the  violation. 


■"Stip-alatod  order" 


)rder  regarding  o 


nplaint,  the  tenna  of  which  h.a^ 


boen  agreed  to  by  both  the  Exocutive  Director  and  the  Respondent. "SOTF  Referral" 
means  a  referral  from  the  Task  Force  to  the  Commission,  for  the  enforeement  of  an  SOTF 
Order  of  Determination  that  has  not  been  complied  v^dth  by  the  Reg|fn(l&iit  to  whom 
issued.  /4E 

O.  "Sunshine  Ordinance"  means  San  Francisco  Admim^n:atrve'''-<pM.e  section  §§67.1, 
et  seq..  as  amended  from  time  to  time,  or  any  ordinance>'H:e|^^cing  it.  . 

P.       "Supervisor  of  Records  Order"  means  an  otifer  issued  by  the  Super^|i^<£)f 
Records  to  a  Respondent  pursuant  to  Section  6?Mh(d)  of  thd'^^unshine  OidiDJ^Q^^s^:!^ 

,   .       .  ■  . .    •  .  .  #  • 

.Commenty  See  footnote  5 ^Im^e  3  of  ihe  Mem'ordndU?n:^.4W 


 "Task  Force"  means  fhe  Sun^is.e  Ordinance  Task^'^e,  established  by  San 

Francisco  Adrnini.Ttrative  Code  sectiom^^.p^. 


the  Sunshine  Ordinance  and  acted  or  faile'(|to  Q-j^;^^' 

.L — .  '"^I^^^jaf  the  Simshii%^fdiDance.  ^ 


ledge  that  such  act  c 


St:iNG  ^n[QL.trioNS  of  the  smsHgcs 


:C51i2g.LAJ]>{p/SOTF  REFEMJLS/E^^FQRCEMENT 


PETITIONS. 

A.  .^:^'''i\^^^^^;i^cludjtifpSomrni        staff,  or  entity  may  file  a  complaintComplaint 

the  Commissil^ithe  TM|i^0TCj3  olleging  .  Each  Complaint  shall  be  administered 
•m^lBsordance  with  Sec|^n  IV  of%Ste  Regidations,  Upon  receipt  of  a  violation  of  tho 

tCom;^aint,  the  Executive  Director  rccoivesshall  immediately 


notiiy'''^[iiforward  a  £ 


nt  that  the  Task  Force  has  not  yet  considered  or  that  is  still 


pending  ai^lferT-asfeTH^rc^- the  Executive  Director  may  handle  the  complaint 
pujsuflntcr7  •  ' -         s'  egtion  TV"  of  these  P^egulations  or  may,  in  bis  or  her  discretion, . 
take  no  acti-  '  e-Task  Force  has  issued  on  Order  of  DeteTniinatioh  or  a  final 


Attorney  General. 
^■QojtwveAi^ 

paths  thai  arc  foKon'ciI  dcpeiuiiu^  on  whcrlicr  (here  is  a  "Coniplauii"  filed  foru  willful 
violation  (^A)  or  an  "enforcement.''  referral  (%B)  Sec  i^V  (pases,  9-IJJ^ 


B. 


When  the  Executive  Duector  receives  a  rcfeiral  from  the  Task  Force,  SOTF 
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Ref&ical  OT  an  Enforcement  Petitioru  the  Executive  Director  shall  iinmediately  (1) 
schedule  a  hearing  on  it  at  the  next  regular  meeting  of  the  Com  mission,  provided  that  1) 
the  Executive  Director  isaue  a  Vvritten  notice  to  ea^be  held  more  than  21  days  after 
receipt  thereof  and  (2)  give  notice  to  the  Respondent  and  the  efigifiai-Corcplainant  (as  the 
real  party  in.  interest)  and,  in  the  case  of  a  SOTF  RefeiTal,  the  Taslc  Force,  of  the  date, 
time  and  location  of  the  hearing,  at  least  15  days  in  advance  of  the  heai'ing  date,  The  . 
Executive  Dhector  shall  also  provide  a  courtesy  notice  to  the  Task  Force.  Snoh  hearings 
shall  otherwise  be  governed  by  the  provisions  of  Section  V  of  these  Regulations..  Section 
V  of  these  Regulations  shall  otherwise  govern  the  SOTF  Referral  ani^^iforcement 


Petition,  to  the  extent  apphcable.  .  jM' 

..    ,    .. ,.          ^,J%..  _  .      '  _ 

See  prior  cdm7nent:hin  Mdition<  thb  pa'rd!E[rajjh  remdves-i^^^  ED  as  d  part\',  limitins-his 


or  iter  rote  {d~tkdt6f.^dn'd~dirdnistratdr.i  '  "^^^^ 

C.       If  the  Tajk  Force  or  a  Complamont  noti^oj-^c  District  AttoniGy  or  eg^omia 
Attorney  General  of  a  \dolation  or  alleged  >do^i^|.^of  the  S^hine  Ordinanoe^^^^' 
Executive  Director  shall  not  take 'action  on  the  ref^^jlpr  cor^lciint  regarding  tfa]|#- 
violation  or  alleged  violation  until  at  least  40  days  aS^|j:ifi^tificB.tion  datc.No^' 
enforcement  action  shall  be  taken  on  a  SOTF  Referral  djj^.:Enforcement  Petition  nor  any 
action  taken  by  the  Conunission  wi"fl^espect  to  a  Complaliil^aless  at  least  40  days  have 
elapsed  after  the  date  the  District  Att(^^^:^d_^the'Califorrda'^^#ariiey  General  shall  have 
been  notifted  by  the  Task  Force  of  the  ^jmf^^e^complaint  re^^^iSg  in  the  SOTF 
Refen-al  or  by  the  Executive  Dh-ector,  ir%ie  cal^ii^^Qmplainl^r  Enforcement  Petition, 
as  the  case  may  be.  %    .0^  '^'^'^M^SB^ 

  y     y          •  .  _ 

Comment:. .^kephrasins  of  the  pard^aijh- Staff  mcliideH'id  satisfy  iiie  4  O-dccy  th'reshold 
in  Section  .67.35(d),  as  iexplaihjd^in  Staff  Js'  fe  'ihis  Section  lU.  C^ 

IV.     COMPLAII^llmM^MQNSiAPQRT  AND  RECOMMEm)ATION 


.:    MMmrn^'^  ,Ctz^:  . .   .  .,, .  ......... 

Cofiiment:.  Jliis  SecUoifiii^  deals  sdielywiili  Compldihts  for  willful  vioiaiibns. 


]4  other  evidence.  The  The  Executive  Director  shall  thoroughly 
investigaMl^ach  Compla^.  The  investigation  fa)  shall  be  completed  within  3  0  days  after 
the  CoiDplamlpfevfiled.ib'l'  shall  include  interviews  of  the  Complainant  and  the 
Respondent  anS^^j^fw  of  all  documentary  and  other  evidence  submitted  by  .tbe 
Complainant  andp^spondent.  or  by  other  persons  on  their  respective  behalves,  in  support 
of  or  in  opposition  to  the  allegations  in  the  Complaint  and  (c)  may  include  interviews  of 
any  other  persons  and  the  review  of  any  other  documentary  and  other  evidence  deemed 
relevant.  All  intbrviev/s  shah  be  audio  recorded  and  maintained  as  part  of  the  ■ 


investigative  files. 


Varhnient:  .This  secti.on.  fid£ been  reworked,  to 'emphasize  the  need  for  prompt  ^ 


coTnpietioh  of  the  inVesti^hiiorifiis  cotnpletehess.ahd  ensure  Me.  informatibh  obtained 
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is  available  to  the  parties  and  the  public. 


tigatioa  shall  be  oonductcd  in  a  con&dcntial  manner,  pursuant  to  San  Fra 


Charter,  Appendix  C,  sootion  C3.699  13. 

Bt  Report  of  Investigation. 

B.       After  the 

h  After  the  Executive  Director  hasinvestigation  of  the  Complaint  is  completed-his 


f  her  investigation,  the  Executive  Director  shall  prepare  a  v^Tittcn^dilift^eport 
snrmmariring  his  or-hei^with  proposed  factual  and  legal  finding^Mie  draft  report ^shall 
contain  a  summary  of  the  legal  pro\dsions  cited  by  the  oom^\0Ki'':^^[^  the  evidence 
gathered  through  the  EthicG  CommiGGion's  investigation,  ii^^lding1i^$^exculpator}^  and 
mitigating  information.  In  investigation,  fb)  the  p^o^dsicns1n  the  SunSmfes  Ordinance 
relevant  to  the  report  Complaint  and  the  Exeoutive^^ecfiir  inay  presenf^^ 


including  hearsay,  deolaratibnj  of  investigators  q^^ers  relating  to  the  atat'ci 


vititncssoa,  or  the  examiaation  of  any  other  e^d^;^c|^^  The  report  shall  not 
pages  excluding  attachments,  " 


proposed  fiadings  and  fc)  the  Executive  Director's  recomi^mdation,  which  shall  be 


oompriGed  of  one  of  the  follovring:  ^^&er:  (l)  a  finding  f^^-espondent  willfQllY 


violated  the  Sunshiae  Ordiaance  witl?€^Gp0sed  order  and  a£^rgpQsed  penalties;  b{2) 
a  jBnding  that  Respondent  willfallv  vioWeHll^'ii^^unshine  OrdiQ^|t^d  a  proposed 
settlement  fiu  the  form  of  a  stipulation.  d|cisioh'E|E'^"^.the-CQmplainant  and  order; ' 


Respondent)  satisfactory  to  the  Executive%>jiieD:£^For^l|i|i^jp^ing  of  no  \aolation  of  that 


the  Respondent  has  n^^^Mjllv  violated  t^giunshine  OrpSance  and  dismissal.  Thoa 
recommendation  j^^the  Ci^^flaiut be  dismi'Ised. 


:Comn}'ent:''^W}iii/some  of  Staff  may  be  lawyers,  }he  ^OfF  believes  that  the 


sfdff^s  investii^ation  and  factual  findings  should  be  the  extcnf  of  their  report  to  the 


Commissioiu  If  an  arionun''s  c-xplauation  of  applicable' law  is  needed,  the  DCA 


assigned  to  the  Conumssion  can  provide  itrmuch  as  the  DCA  assigned  to  the SOTB 


does  with  respect  to  each  complaint  fdcd  ndih  it.  Since  the  report  will  be  short  of  Ions 


'depending  on  the  extent  and  complexity  of  the  investigation,  a  pai^e  limit  seems 


inappropnate:, 


ji^aft  report  ^all  be  deHvered  to  the  Gos 


ar-4<^igjjihg^^bt  VioIationComplainant  and  the  Respondent  each  of  whom, 
within 0  days  after  receipt  of  Sunshine  Ordinance  and  Penalties.  If  the 
report  recommenda  a  fuadiag  of  violation  and  penalties,  the  Executive 
Director  shall  schedule  a  hearing  pursuant  to  Section  W.C.  of  these 
Regulations. 


Finding  of  Violation  of  Sunshine  Ordinance  and  Proposed  Stipulation,  Dccision-and 
Order.  If  the  report  lecomjncnds  a  finding  of  \'iolation  and  settiement  the  Executive 


Director  shall  Ge4flform  the  Commission.  Thereafter,  any  two  or  more  Commissionerg 
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s-the  draft  report  may  submit  comments  and  proposed  changes  to  the  draft 


report  to  the  matter  to  be  calendared  fox  consideration  by  the  full  Commjission  h  ■3^qb 
seGGion  at  the  nc;rt  Commission  meeting  held  no  sooner  than  ten  days  after  the  date  the 
Eyp-nitiyr'.  Diroctnr  informs  the.  nn'imniR.qinn  nf  the  prnpnned  stipulation,  dGci??io-n  and 
order,  Dui'ing  the  meeting  at  which  the  Commiasion  considers  the  proposed  stipulation, 
Coimnissioners  may  aisk  staff  questions  and  shall  take  one  of  the  folloysdng  actions,  each 
of  -which  requires  the  yote  of  three  Commissioners:  1)  accept  the  proposed  stipulation;  2) 
reject  the  proposed  stipulation  and  instruct  staff  to  seek  a  difpcrcnt  setd^meat  amG-ant;-ef 
3)  reject  the  proposed  stipulation  and  instruct  staff  to  schedule  a  l^^^^jirsuant  to 
Section  IMC,  of  these  PvOgulations.Executiye  Dhector  and  to  thel^er.  Within  1 0  davs 


after  receipt  of  any  such  comments  and  proposed  changes,  -^ejlf^^utiye  Director  shall 


meet  and  confer  'with  the  submitting  party  regarding' therrir^^llowi-^irsUch  meetings  the 
Executive  Director  may  revise  and  shall  complete  the  r.epo:^<kiid  snh-^MMD  &e 


Coiomissiom  the  Complainant  and  the  Respondent  jl^§^fe)mplainant  anll^sspondent 


may  each  submit  to  the  Conunission  written  excegfgbns  to  the  report  at  leas'MjiMays 


before  the  meeting  at  which  the  report  is  schedt^fefeo  be  he^d-  Copies  of  sucl||||-<:-j:ft^ 


exceptions  shall  also  be  sent  to  the  Executiye''l)ir'fe'^^^v.and  th^^lher  party' 


_^   ,  m.  .   ., 

Gommeni':  ■  Tfi e-  cHdnses:tb  ihh  'va}'dsr(wh  are  intended  to  gz've  "itie  p arties-  an 


hp-portuhity  io'review  tite  draft  fepiort  for  errors  djiiconvince  fUi:^  to  modify  ji 


kef ore.it  ^oUs.  to'  itii'-Gomnthsioiiiers-^^^^^.^ 


D.       If  the  Executive  Director's  reporti-^^comrn^ilja^findiug.gf  wiUful  violationr  s")  ■ 


and  proposes  any  order  and/or  the  imposi-a|.n  ^any  pbl^^^the  Executive  Director 


shall  schedule  a  hearitf^^^he  full  Commi^^^at  its  nex^^gular  meeting  to  be  held  d 
sooaer  than  20  day^fter  Mi^te  the  ComnTflsion  receives  the  report. 


^^plation  and  stipulated  order. 

■■^A. ^..."''^li.w^-. .  .  ;  . 

f^'ecotimiends.  a  finding  of wiUftit  violation  and  periaM^  ^fhelResvorident  is -entitled  t6_ 
a.  heannss  ds  tKiicojtsequeiides  ure  p'otehtidliy  tod.iSevereJnot  io  have  the  Commission 
itself  make  the  fin  dl  decision: 

E..       If  the  Exiite^' Director's  report  recormnends  a  findiQg  of  willful  violationfs) 
and  approval  of  a^oposed  settlement  in  the  form  of  a  stipulation  signed  by  the 


Complainant  and' the  Respondent  the  Executive  Director  shall  schedule  a  hearing  by  the 


full  Commission  at  its  next  regular  meeting  to  be  held  no  sooner  than  20  days  after  the 


date  the  Commission  receives  the  report.  Following  the  hearing,  the  Commission,  by  the 


vote  of  at  least  three  Commissioners,  shall  either:  fa)  approve  the  proposed  settlement 


and  enter  any  orders  and/or  impose  any  penalties  consistent  with  it;  fb)  reject  the 


proposed  settlement  and  iustiiict  the  Executive  Director  to  seek  a  different  settlement;  or 


(6)  reject  the  proposed  settlement  and  iostmct  the  Executive  Dhector  to  schedule  a 
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heaiiag  in  by  the  full  Commission  at  its  next  regular  meeting:.  If  the  Commission 
approves  the  settlement,  the  stipulation  shall  be  and  become  fully  enforceable  and  the 
orderfs)  and  penalties  provided  for  therein  shall  be  deemed  orders  issued  and  penalties 
imposed  by  the  Commission,  enective  the  date  of  such  approval  -mth  the  same  force  and 
effect  as  an  order  issued  or  penalty  imposed  by  the  Commission. 


iJbmment:  This  parasraph  ^^enerailv  follows  the  Staff s,  with  some  farther  specifics! 
resardins  tkc.  IteariTiQ  smce  the  fact  of  a  "willful  nolation''  by  an  Officidl  ofl 


'depay:i7ivju  head  requires  the  Commission 's  attention,  although  a  complaint  may  he 
'satisfied. 


-Finding  of  No  "S'^iolation  of  Sunshine  Ordia,'ghcc  an'dvl^jspiissal.  ^If  the 
Executive  Director's  report  recommends  a^^Sing  of  no''''^j|l:a.tion  and  that 
the  Respondent  has  not  willfully  'vdolated^i'e^Sun.sbine  Ordinlas;.e  and 
rii.smissal  of  the  Complaint  the  Exesulive  Director  shall  so  inj5^'.:fee 
Commi.ssioiL  Thereafter,  any  t^g;^-^ore  Cofrimissioners  may 


matter  to  be  calendared  for  con5ideril%gp.:3ched)ipa  hearing  by  thej 
Commission  in  open  session  at  therts  ne^fE^^iss^m-egular  meeting  to  be 
held  no  sooner  than  tea20  days  after  the  iM^&e  Executive  D hector 
jafemsCommission  re%i>y.es  the  ComminGiB^I;^eport  Follo\^^ng  the " 
dismiissal  recoiiimendati(^||L).uringhearing  on  thl^ee^g  at  whichreport 
.  the  Commission  considerf,th¥^^i^|^  recomme^jMOTi,  Comrni.^sioners 
may  ask  staff  questions  andfjby  the'^l^fevote,  sh^  talce  one  of  either:  fa) 
enter  an  order  of  dismissing  l|e  foE'o'v.'iag  u|'^^^C  ^'^^  of  which  requires 
the  vo^^:^t^_yCo.mmi,'^.3iondM'-"l)  accept  tp^'dismissal  recommendation; 
SComplaint  tWI^ectthe  disroflsal  recommendation  and  instinct  the 
I  Direc'ilcltQ  seek  a  settlement;  or  fc)  reject  the  dismissal 

r  3)  reject  the 


  y^^jgt  to  calendaron  the  matter  for 

aConr^^^by  the  full  Commission  must  be 


ed  by  the 

•cotor  116  fewer  than  five  da)^  prior  to  the  date  of  the  meeting, 
^      3  that  the  ^^cutive  Director  may  comply  Viith  the  apphcable  notice  and 
"^^.^ngcnda  roqip'cmcnto. 


^'regular  meeting.  If  two  or  more  members  of  the  Con 


notM'^est  the  matter  to  be  calcndM-ed.a  hearing  is  scheduled  the  Executive 
Director  shall  take  no  further  action  except  that  he  or  she  shall  inform  the 
•  notify  the  Respondent  and  Complainant  and  the  Respondent  of  the  finding 
of  no  \iolation  and  dismissal.- 

Qommmi]  This  paragraph  ehsiires'thdt  there  )vill  be  a  hearing  whenever  ike  ED 
recommehch  a  findini^  of  no  willful  violation.  The  co)uphiina)U  is  entitled  to  a  day  in 
court  and  the  maintninini^  of  a  level  playinij  field  is  /(>,>  i/nportain  nor  to  have  the 
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'Cdvimissiort  itself  make  the  fthal  decisioiu. 


G-.  Dcliyciy  of  Report  and  Notice  of  Hearing.  If  a  heariiig  is  sohed'olcd  p-arsuaiit 

section  W.B.,  the  Executive  Director  sbaJl  deliver  to  oacb  E.espoiident  and  the 
Complainant  a  copy  of  the  report  summarizing  the  Ethics  CoTnTnisEion'g  iavsGtigation; 
mth  wdtten  notice  of  the  date,  time  and  location  of  the  hearing,  at  least  4^28  days  in 
advance  of  the  hearnig  date.  The  notice  shall  inform  each  E-espondenyiiat  he  or  she  ha; 
the  right  to  be  present  and  represented  hy  connscl  at  the  hearing. 


&(?h.menf:.'\hj: noted. in  fh&'Metnoftirtdimi,' liiider  the  Sunshine  Ordinance,  the  City 
Attorney,  may  -be.  disqiidlijied  fr6M:revresentinsrthe.resvo  '^l^v 

G.       At  ally  time  after  the  Commission  receives  ,af^mpllint,  the  ExecUfefeJDirector 


may  enter  into  negotiatjons  with  Respondent  aadv^e  Complainant  for  the  puipilE.  of  ^, 
settling  the  allegations  in  a  Complahit,  the  tenl^lgpwhich.  in&inding  a  proposeS'-lr:: 
CoTTiTnission  order  and/or  penalties,  wonld  be  inco"j^"!^^ated  i3iii'%-.gtipiilatiorL  ^P-" 
&  Response  to  tbc 'Report.  "^S^' 

1.       If  a  hearmg  is  scheduled,  eac^^^^sg^ndent  may  subA^VvTLttcn  response  to  the. 
report.  The  response  may  contain leg^^l^feMts,  a  surnTnar}''t^0gji^di3ncG,  and  any. 
mitigating  information,  The  response        n^^^aj|^l 0  pages  "^^ludiag 
attacbmegfe-Any  stipulation,  shall  exphcilty  ^■dX^^^Jf^^^^^  .,,.  ^' 

If  any  R.esn^^^^^hiitG  a  respohl^he  or  she        deliver  the  respon 


than  20  days  P4f^^      ^"^^p^^  hearing,  '^e  R-espondent  "must  dehver  eight  copiei 


of  the  rcspon5dTO-!^^.ExecutiC^irector.  The^gi^^utive  Dnector  must  then  immediately 


E^-  Rcbpttai^ik 


□p(il||.J 


l?'^:^^;,The  Executive^^ector  m^'"' submit  a  vmtten  rebuttal  to  any 


.If  the  Exccutij^Direcfor  chooses  to  do  so,  the  Executiv 


Directol'^^jt  deliver  th^^buttal  to  the  Commission  and  each 


1  tl;^:leport  no  later  th.an  seven  days  prior  to  the  date 


of  the  hcarin^^i^c  r^gyuttal  shall  not  exceed  five  pages  excluding 
attacbmen  ^'^^^ 

(a)  The  Respondent  knowingly  and  voluntarily  waives  any  and  ah  procedural 

rights  under  law  and  these  Regulations; 

(h)      ■    The  Respondent  understands  and  aclmowledges  that  neither  the  settlement 
nor  any  terms  in  the  stipulation  are  biading  on  any  other  agency  or  body,  and  does 
not  preclude  the  Cotnmissioh  or  its  staff  from  referring  the  matter  to,  cooperating 
with,  or  assisting  any  other  agency  or  body  with  regard  to  the  ihatter.  or  any  other 
■   matter  related  to  it;  and 
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(c)  In  the  event  the  Conmiissioii  does  noi  approve  the  proposed  settlement  • 

and,  accordinely.  a  hearing  before  the  Commission  or  a  Hearing  Panel  on  the 
Complaint  becomes  necessary,  no  Commissioner  shall  be  disq-aalrned  because  of 
prior  consideration  of  the  stipulation. 

2.       -The  stipulation  shall  set  forth  the  peitinent  facts  and  may  iaclude  an  agreement  by 


Respondent  as  to  any  order  issued  or  penalty  imposed  that  'anything  by,  the  Corpmission 


for  a  willful  violation  of  the  Sunshine  Ordipance.    ■  ^^^^^ 


H.       AH  v>Titten  submissions  to  the  Commission  or  any  He^M^;anel  shall  be  on  one . 


side  of -letter  size  pages  with  margins  of  at  least  one  inch  a^me  leffi^pht  top  and  bottom 


of  the  page,  double-spaced  ia  no  smaller  than  12  pouit  lype;lEach  pa|^^d  any 


attachments  shall  be  consecutively  numbered. 


pomment:  These  "sttpuTation  "  provisions  wsre  tnoved  to  this  part  of  Secdon  Vrkn^ 


'ieJieraUy  follow  the  Staff's  Draft;  %||,  ^^^-^^ 


HEARINGS:  GENERAL 
General  Rules  and  Procedure 
Pubho  Hearing 


The  hetmng  shall  be,^o'p1e^ggthe  pubhc.All^sfengs  on  Cdifplaints  and  Enforcement 
Actions  shall  be  pyemic  he^M^^  The  Comml^i-on  maystiall  hold  the  hearing,  or  the 
Commiasieg-UBl^^e  hearifl-gls  on  a  Compl^t  in  w^hich  case,  it  may  assign  one  of  its 
members  or  QlieQm^|p£&cera^^earing  Panel  to'^^S  the  hearing-a 


C.r\T(\r^\(0Wp?:^S^r.?s\^^  nn  the  presiding  nfficcr  at  the  hearing, 

foU^^Qig  partiea  have  the  right  to  appear  and  apeak  on  his 
L^^j^y^m  behalf:    ■  -/ 
tt7      '^IBi$>^    Except  asjaitherwise  provided  herein,  whenever  the  Commission  assigns  a 
Hearing  Pl^vto  hear  a  @'gmplaiat.  the  assigned  Hearuig  Panel  shall  have  the  same 
authority,  siif^to  tbailme  restrictions,  as  the  Commission.     •.  



OiiginQl 

C.       A  Hearing  Panel  shall  submit  its  report  to  the  Commission,  no  later  than  30  days 
after  the  date  the  Complaint  hearkig  is  concluded.  The  report  shall  include  proposed 
jBndings  of  fact  proposed  conclusions  of  law  and  any  proposed  orders  or  penalties.  Upon 
receipt  of  the  report,  the  Executive  Director  shall  fa)  deliver  copies  to  the  Complainant 
fand  each  Respondent  and  (h)  schedule  a  hearing  on  the  report  at  the  next  regular 
Commi^sionjneetiag  to  be  held  which  is  more  than  1 5  days  after  the  date  the  report  is 
received  by  the  Commission. 
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ir        D.       At  hearings  on  Enforcement  Actions,  the  Complaiaant  fas  the  real  party  in 
interest)^  and  E.espondent(s)  shall  have  the  right  to  appear  and  speak  on  his  or  her  o"wtl 
behalf  In  addition  other  individuals  may  testify  in  snpport  of  either  of  them.  At  the 
conclusion  of  the  testimony,  pubhc  comment  shall  be  had  in  accordance  with  the 
Commission  pohoy. 

E.       At  hearings  on  Complaints,  the  Executive  Director,  the  Compkinant  and  the 
Respondent(s)T  ^-^^l^'^X 
H-.  No  other  Hvo  testimony  shall  be  peniiitte#|'^ 

. 

For  oompiamts  allegmg  a  \T.olation  of  the  Sunshme  Qrdmq^^,  the  "S^^^^g  paities^a^ 
have  the  right  to  appear  and  speak  on  his  or  her  own  b&h9lf4%n  additio^tlfeither 
radividnals  may  testify  in  support  of  either  the  Cornpi^^Et.or  Respondelit||)L.  At  the 


conclusion  of  the  testimony,  pubhc  comment  shalj.^^e  had  with  a  maximum''Qi 


m'inutes  per  speaker  and  otherwise  in  accordangei^th  the  CWimission  pohcyX^^^^^v 


Cotiiitiiint: '  The  foi^sdihs  paragraphs'  open  lip  the^heaHns  td.the:viihU^^      the  yarties 


sa:th'af:ihe  :vo^  of  'an\  open  caid  fu^  as  is  the  yractice  of  ihe'SOTF,  is 


eiiiidatedr  :Tlie  restrictions  mi  '^makers^-inciudih^ilie  yubtic  is'-ndt  cbnsistmt  with  that 


concept:: 


ExccTitiyc  Dircctor;- 


 For  the  purposes  of  these  R|gukli'6ns?"a:^^i^^  concludes  on  the  last  , 

date  on  which  the  Co-i#j^^i!an  or  the  Hearm^T  anel  hear^argument  or  testimony 'in  the 


proceeding  and  cl^'s  thelSopiaig. 


iii.  ^'t^^o  oth^flivc  testimony  s^gff'be  permittedr 


G.^l^""  At  or  pii^^^?a  heaf^pisn  an  Enforcement  Action,  no  evidence  presented,  heard 
&f|sonsideredm  c^^fgjtion  wi^fel)  its- hearings  on  the  original  complaint  or  subsequent 
.^|%.edmgs  before  iMg^sk  For^pior  to  the  SOTF  Referral  or  (2.         Standard  of 
P?e^liie  petition  to  tii^npervis^r  of  Records  giving  rise  to  its  Order,  as  tbe  case  may 
be,  sh^Sfievadmissible  o^lonsidered  by  the  Commission,  all  of  which  Orders  shall  be 
deemed  f^^%and  conclulfive  for  all  purposes  hereunder.  The  Commission's  sole 
detenEdnati6'nl^ba.ll  ber;^e  nature  and  scope  of  the  penalties  or  other  enforcement 


actions  against  lia^^gpondent(s). 


\GSmmertt:''^iis.ne^v^s^^^        reflects  ihe'pnnbiple  that -an   enforcement"  liearin^ 


'^mnot  be  'uiecttd  retry  ihe'UHd^^^  lead  to  tlWEnforcement  Order  thai 


has  not  been  'CbiJiipiiedMntk:'/:'StaW  id -simply  shift  the  burden  o  f  probf—  see 


'pcir  'a^afih)3  below    redpehs  the  entire  the.cbntfdaint  was  one  for  a 


noyi-mllful vidlatibn:.:it  b  -tndciion,  after  several  hearings 


^forMiiSOTFnhaiihi  case.  'Uheins^iliedrd  by  the  Cdmmission'j 
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The  CoDiiniiSsion  may  determiTie  that  a  RosponQent  has  c 


Sim'^>Tine  Ordinanoe  onlY  if  a  porson  of  ordinaii^  caution  and  prudence  would  coDclude. 


based  on  a  preponderopce  of  the  e\ideaoG,  that  the  Respondent  hoi;  committed  the 
violation  

Comment:  This  yrbvision  was  eliminaied,  as  the  SOTF  believes  th£Convnissioners 
can  determine  for  theniselves  what  level  of  proof  or  standard  is  suitable: 

H:       No  formal  rales  of  e^ddence  shall  apply  to  testimonY  given  at  ahearing  or  to 
documents  or  records  submitted  as  exhibits,  but  the  Conumssion-oySf'^H^aring  Panel  may 


require  that  all  testimony  talcen  in  a  hearine:  be  given  mder  oath-^d  any  exhibits 


presented  properly  authenticated.  "When  headng  a  Complaint;<ilev|^Qniniis! 


Hearing  Panel  may  examine  in  camera  any  public  record  th^a  Relgj^Ment  asserts  is 


wholly  exempt  from  disclosure  under  a  speci&cally  ideotifi^  exemplill.^feyailable  under 


the  Sunshine  Ordinance. 
Comment:  The  provision  to  apply  th e  Administrative  Procedure  Act  to  hearings kas 


been  dropped.  (See  paragraph  4  below.)  Since  complainmits  are  not  expected  to  imdw 


those  rules  and  the  evidence  is  generally  simple  and  not  contf^cn*erted.  STvins  the 


Commission  the  right  to  decide  how  much  of  it  should  meet  some  eyidentidrvsta 


seemed  sufficient.  '^I&^'iv 


Burden  of  Proofl.       A  Respol^en^l-i^fails  to  appea?'#tl^earing  on  a 


Complaint  shall  be  deemed  to  have  wiUMly  vioW^^e-Sunshial  Ordiaance  as~alleged 


in  such  Complaint. 


  ,.     .        4^»5i.,         ...        .  .  ..... 

Cdmihieiit:  This  prd^nsion  was  moved  from  Seciioh  VI,A:7  below: 


If  the  matter  is  a  Tfisl%x3rce  r.|feEral,  the  B^espoaSpnt  wHl  bear  tho 


evid^^e  to'sS'i^^t  he  orl^#d  not  violate  the  Sunshine  Ordinan( 
""^^    DETERi8it<nON%iljWILLFUL  VIOLATIONS. 


A.  When  detemiapiE^whether  a  Respondent's  actions  constitute  a  'Svillful  violation"  of 


the  Sunshine  OrcuMice  the  Commission  shall  apply  the  CaHfomia  Penal  Code  definition 


of  "willfully"  cul^ently  California  Penal  Code  section  7. 


Comm&Ht:-:SeeMeinoFdndUfiL 


Rules  of  Evideaee 


AM-evideaee-adffiiflgiblo  in  on  admmiati'ative  proceeding  govemed  by  the  California 
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Administiutivc  ProccdurG  Act  shall  be  admissible  in  the  hearing.  The  Executive  Diieotor 
or  the  original  Complainant  (for  Task  Force  referrals)  and  each  Respondent  and  shall 
have  the  right  to  introduce  e;diibitG  and  to  rebut  any  evidence  presented, 


Vdmhieiity-See  CommeMio  SeMon  KH.  above.' 


Exhibits 


"y.'liere  the  Executive  Director  or  the  original  Complainant  (for  Tap]<;2F^r'c^ referrals)  and 
tho  Pvcspondent  stipulate  to  the  admissibihty  of  an  exhibit,  thcy^^  so  advise  the 


Cntnmi.'y 


1  adv 


'.  Executiv 


;  of  the  hearing.  For  all  other  exhibited 
Director  or  the  original  Complainant  (for  Task  Force  refei::^ps') 


ispoadent  may . 


to  admit  a  particular  exhibit  at  the  hearing,  and  the-nolir-movingp^ty  shall  h; 


opportunity  to  object  prior  to  the  Commissi' 
.  Oral  ^'Vrgiunent 


Commekt:  The  rules  for.  'tke  conduct  of  ihe  hearins  can  he  adopted  ad  hoc  by  ike 
Commission  br  in  its  Byr^laWsl  rather  thaH~:beins'. spelled  oiit  in  detail  in  the 
Re'suladohs,  based  oh  W.  .expmencehean^  these  casSs.'^'' 


idMts  the  The  Commission  shall  deterrmne,  no  later  than  30  days 
after  (al  the'l^^a  hearmg,  the'  Commission  shall  determine,  no  later  than  45  days  after 


the  date  the.hea: 


the  SunsbiTifi  Ordi'ffii'rir.e,  Tf  fhc  Corr 


gi^>toneluded,.y>^hether  the  Respondent  has 


uttcda 


2  of  its  members  or  on  outside 


^signs 

hearing  officer  to'' conduct  the  hearing,  the  assigned  member  or  hearing  officer. shall- 

nendation  to  the  Commission  no  later  than'  30  . days  after  the 
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submit  a  report  and  r 

date  the  hoariug  on  a  Complaint  conducted  by  it  is  concluded,  as  described  in  sectio 
^^.E  of  these  R.cgulationG.  Thereafter,  the  Commission  shall  determine,  no  later  tha: 
days  after  or  Qo)  the  date  it  receives  the  date-report  and  recommendation  of  the  report  and 
recommendation  is  deliveredHearing  Panel  that  conducted  a  healing  on  a  Complaint 
whether  the  Respondentia}  has  committed  a  willful  violation  of  the  Sunshiae  Ordinance;. 
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C,  The  votes  vote  of  at  least  three  Commissioners  geshalJ  be  required  to  find  that  a 

Respondent  has  oomTnittcd  a  •violation  ofwillf oily  violated  the  Sunshine  Ordinance. 
.  ^?h&A  finding  of  a  willful  violation  of  the  Sunshine  Ordinance  shall  be  supported  by 
findings  of  fact  and  conclusions  of  law  and  shall  be  based  on.  Prior  to  talcing  the  entire 
rocord  of  the  proceodings.  Each-vote,  a  Coromissioner  who  participates  in  did  not  attend 
the  hearing  held  bv  the  decision  shall  oeitif^^  onCommission  or  by  ihe  record  Hearing 
Panel  shall  certify  that  he  or  she  personally  heard  the  testimony  (cithc|.,in  person  or  b^' 
listening  to  a  tape  or  recording  of  the  proceeding)  and  reviewed  th^^v;  '" 
otherwise  reviewed  the  entire  record  of  the  proceedingsr,  includie^'  an  audio  recording  of 
the  hearing. 


Administrative  0r4& 


nd  Penalties;  V^' 


m    ADMIMSTRATIVE  ORDERS  AND  PEN^mS^ 


j-rA.     The  vetesmai  ority  vote  of  at  least  three^^jnrnissionegs  areshall  be  recjt^^yf3^'(a} 
dismiss  a  Complaint  or  (h)  issue  any  order  or  impQ^jajL-dcrs^^fepy  penalties  {1^^  a 
Williul  violation  of  the  Snn.qbinp.  Ordin^ncp.T  '"i^''?^?"^'''  • 

or  (2.  To  dotorrm'no  whether  a  viora^jsn)  enforcing  a  SO"^fejs)£der  of  Determination  or 
an  Order  of  the  Sunshine  Ordinance  iii^^-^ffi-^the  CoTnrnis3i'o^i|:|;liall  oonsidcr  all  the 


relevant  circmnstanees- 
Records. 


-nding  the'';foa.sfeptic1'n,dirig  hut  nnt  fi'tgigg^Supervisor  of 


The  CoTUTnissi^^l^Jssue  an  ordeilt:"!^' 


(g)  wJacthfir^dvand/or  iim|)se  penalties  dk^a.  Respondent  complied  with  all  aspect 
of  the  SunshiSt>^^EfeiancM^bi^         who^lffiiLly  violated  the  Sunshine  Ordinan 


or  who  is  the  subt%tcQ^iy^i(^j^@ment 


Ordinance 
ion  requmng  such  Respondent  to  (a) 


immi'^^^yvcease  a^p^esist  tIi^e"^ir^||?^iolation  or  comply  with  the  order,  (h)  cui-e 
■ .  .^gSfM^UfullllMon  thi'ough  whatever  action  is  necessary,  (c) 
immediately ^^^iy  witHi^^^^ogpropiiate  time  firame  for  good  cause; 


ited,  and  the  extent  to  which  they  were  practically 


vith  f^Uhe  Complainant's  request  that  was  the  subject  of  the  Complaint 
or  ("2)  the'5"@||^§'rder  or  the  Supervisor  of  Records  Order  tiiat  was  tiie  Respondent 
consulted  wiji^Gunscl  prior  to  committing-subject  of  the  alleged  ^dolation.  , 


5^  Tf  the  Comminmbn  finds  thnt  IRp-np"^^"^^  nnmrnitted  n  wi11f»1  \n'n1ntinn  nf  SOTF  • 

Referral  or  the  Enforcement  Petition,  as  the  Sun.qhine  Ordinance,  the  Commission  may 

(q)  oeose  and-desist  the  violatiesr 
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(b)  dioclosG  any  docpments  or  records  required  by  law;  and/or 


(e)  case  may  be  and/or  (d)  as  a  penalty,  pay  a  monetary'-  pcnalt>^  ( out  of  bod-  City 

fonds)  to  the  general  fund  of  the  City  ifiwithia  30  days  from  the  date  of  imposition  an 
amount  up4e-not  less  than  fiye  hundred  ($500. 00)  nor  more  than  5yq  thousand  dollars 
($5,000)  for  each  \dolation.  The  R.espondent  may  not  use  Cil7f  monies  to  pay  such 
peiidties.-wiUful  yiolation  or  failure  to  comply  with  an  SOTF  Order  of  Determination  or 
Supervisor  of  Records  Order.  In  addition  the  Commission  may  refer  .a Respondent  who 


willfully  violated  the  Sunshine  Ordiuance  to  the  San  Francisco  Distil^f"-A;ttomey  for 


possible  cri-minal  action. 

4C .     If  the  Commission  finds  that  a  Respondent  who  is  apfelectel^^cial  or  a 
department  head  r-nm-mitted  awiHiul  yiolation  ofwillfuSy  vicDlated  the'^^J^ashine 
Ordroance,  the  Cornmission  may  also  issue  a  findinpr^^^rHd.  o£5cial  miscqt|Luct  by  such 
Respondent  and  so  inform  the  Mayor  or  appoiiiti^iuthorit}^  ■  ■ 

When  deoiding  penalties,  proceed  in  accOT^^ce  witbj^, applicable  proA^cns  of 

imstances  surroundiag 


the  case,  including  but  not  limited  to  'City  Charter. 


Comment^:  Most  oftfie§e  pctfa^cwhs  have  been  edited  for  better  understdndinsrwitft 
kdMiknificarit  chdniiss^m:iheirsubs^  excef}ti6n  is  the  reqitirefnent  in 

)^araSTdph  5  ia  ^'comiderMtMieir'dev^^^^  wfuch,  with  its 

suhydfasirdtiKs,  has  Men-  ilunffCaihi.^-^ei.'"^V).p''  ^'^^^^^ 

(a)  .  .  the  scvcgl^f  tholl^on;  \  .  ' 

(b)  thQ;.g^^^:(^j  abacn^^|any1ntSn^tfljfo''oonccnl,  docoivc,  or  mislead; 
^^^-^^^^  ^ 

Once  a  CoQap^t  is  fillS->mth<the  Comimssion  or  an  Enforcement  Action  is 
^f^^ed  by  the  ComMlaon,  no  ""^^missioner  shaU  engage  in  communications  of  any 
kin^l^tside  of  a  Comm^ion  mefting  or  Hearing  Panel  hearing  regarding  the  meritsof 
the  C(^^^int  or  the  Enfetcement  except  for  procedm'al  com-rrmnications. 


olated  incident 


(d)  v/hcthcr'the  R.espondent  has  a  prior  record  of  -violations;^  and 

(c)  the  degroc  to  which  the  R.espondent  cooperated  wdth  the  investigatioii  and 
demonstrated  a  -willingness  to  remedy  any  violations. 

€-.  If  the  Commission  finds  that  Pveapondent  has  violated  the  gunahino  Ordiaan 

has  not  committed  B.  Ah  Complaints,  investigative  records  of  whatever  nature  or 
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description,  as  well  as  all  records  relating  to  Enforcement  Actions,  in  whatever  form,  all 
information  contained  therein,  including  any  work  product  (as  defined  in  Code  of  Civil 
Procedure  ^201 8.0301  in  the  custody  of  the  Commission  and  its  staff,  including  internal 
notes  taken  bv  the  Executive  Director  or  any  vS'illful  violation,  the  Commission  may  issue 


ng  lottera  urging  the  Respondent  to: 


(a)  ceESGstaff  member  constitute  pubhc  information  and- 
disclosable  non-exempt  pubhc  records,  except  and/er 


(b)  disclose  solely  to  the  extent  disclosure  thereof  is  specificalb^'ohibited  pursuant  to 
any  documentsprovision  of  the  California  Pubhc  Records  Act^f^^S>rds  required  by  of 
any  other  State  lawr,  provided  thai-1h.&  specific  statutory  ai^'Srity  fi^^ch  withholding  is 


cited  in  writing  in  accordance  v^ith  subdivision  (h)  of  Sactioi. 67.27  of^^unshine 

   ,  J^.  , . '  ,.,.„ .  . 

Comment:  See      f5).of  the  Memorandum. .  The  confidentiality  provisions  of  the  City 


Charter  relied  on  by  Staff  in  the  draft -see  the  last  deleted  paragraph  in  deleted^' 


Section  M  helo^v  -  do  not  apply  to  open  sovernment  cases  "'investigated"  by  the 


Commission  or  to  any  individual  Respondent,  h'ho  is  required  to  be  familiar  with  tfi'e- 


Sunshine  Ordinajice  provisions  that  broaden  the  public's  access'  to 'public  records.  dnd 


The  CoFr3?iHi:ssion  andi^vidual  Commfesi oners  assigned  to  conduct  hearings 


may  administer  oam^nd  affigEpations. 


D.     ...gglijQf  >Io  \n:Sl^m.The'MeTO^e  Dii-ector.  the  Complainant  or  any  ' 
Re^lncl^^ma^^^est  thej^tinuance  of  the  date  of  a  scheduled  hearing  on  a 
gimplaint  The  if^lndent  ofl^...Complainant  in  an  Enforcement  Action  may  request 
•^'^^^l^ntinuance  of  tfaei^tte  of  a  sUf  (fuled  hearing  on  the  Enforcement  Action.  The" 
reqni^shall  be  submi^pko  the.^^ecutive  Director  and  copies,  provided  to  all  other 
parties<-n#later  than  14  c^l^s  before  the  date  of  the  scheduled  hearing.  The  Commission 
Chair  or  f^jlSbair  of  thep^'earing  Panel,  as  the  case  may  be,  shall  approve  or  deny  a 
timely  requel^^^ajhin  sgfen  days  of  the  submission  of  the  request  and,  in  addition,  shall 
have  the  discrelg§i.t^/gbnsider  and  rule  on  untimely  requests  for  continuances. 

■If  the  Comrnissidn  detennines  that  there  is  insufficient  evidence  to  estabhsh  that  the 
Respondent  has  committed  a  \dolation  of  the  Sunshine  Ordinance,  the  Commission-shall 
publicly  announce  this  fact.  The  Commission's  announcement  may  but  need  not  include 
findings  of  law  and  fact.  Thereafter,  the  Commission  shall  take  no  farther  action  on  the 
eefflpkiat  The  Executive  Director  shall  inform  each  Respondent  and  the  Complainant  or 
originnl  Complainant  (for  Task-Force  referrals)  of  the  CommisGion's  determiriation.- 
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The  application  of  any  of  the  cogfidentiQlit)^  pro-^isionfl  of  the  San  Francisco  Chartei 
indnij-ing  hnt  nnt  TiTm'tfid  tn  nRr.tinnn  Approidiy  C.  r.p.r.tinn  C^.^QQ  1  3.  nnd  Apponrfix  F, 
5cctionGFl.lQ7,  Fl.llO,  and  F  1.111,  unlcsG  siicliprovil 


inflicts  v/yfe-a 


confidentiaJit}^  pro 


iCalifoi 


nent  Code  section  5250  et  seq.  (Califoinia 


Public  R.ecordG  Act)  or  section  5^950  ot  oeq.  (E.alph  Brov, 
Qn.ollcgod  violation  of  the  SnnGbine  Oidinanco.- 

'Comment;.  'See7above  GoMrkent  a?id  MemotanduT^ 

¥t  ]MISCELL.\KEQUS  PRQ^^IS?ONS 

A.  Ex  Parte  Conmmnications.  <;m 


s  filed  Vvith  the 


Once  a  compla; 

CoTntnisGioner  ohall  engage  in  oral  or  VvTittGn 


CommiDsion  or  r^^gWh.y'tho  Task  ^^^^ 


nlimcations  ontsi 
v>dth"'t!bp  Con 


mectitig  regarding  the  merits  of  an  enforcement 


P^-espondent,  the  Complainant,  original  Compfain^|||gr  Tas|||Qrcc  rcferralG).  a^'-"'^ 


member  of  the  Task  Force 


PclialfofthoRe 


Complainant,  original  Complainant  (for  Task  Fore 
Force  except  for  c 


ny  member  of  the  Task 


bctvi^ocn  a  court  and  a  party  appei 


lications,  s"q^h.-;as  scheduling  mal^^sj^generally  cormnitted 


agithat  court. 


 Access  to  Complaints  and.RcIaBd  Do^^^tc^a^nd  Dofflcrations. 

Complaints,-  mYesti_^^^       "  " 


and  informa^n' contained^^rein  shall  not  be  disclosed 


■e^gatio] 


[i  required  by  the  Califoinia 


Public  P^.eoord^^'^GoveLmiil^t  Code  scctio^250,  et  seq.)  or  the  San  Francisco 

istigation,  internal 


SuDshme  Ordmanceg|^  ordeij^q^^gunrantee  the  :^'giTty  of  the  mvestigation,  mtem 
notes  taken  by  the  Esl'^g^^Gi^lll^ii/Qr.^so^^'er  staff  regarding  complaints  shall 
diGclosc;4ji^^-5.fiQ  of  '^ims>'^"^i^^'^&^^^^' 


not  be 


 Oaths''a^pfeaations; 


The  Cornmissioiii  and  individual  Commissioners  and  hearing  of&cers  assigned  to  conduct 
hearings,  may  adminiGter  oaths  and  affirmations. 


 Selection  of  DcsLgocc  by  the  Executive  Director. 


^'licnever  the  ExecutiTO  Diroctor  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to' perform  a  dut}^  arising  from  the  Charter  or  these  P^egulations,  the 

^^ac^lto5h  HD:U3ef3iE[omeFolder:Dcalctop:SOrF  SubmittaL^aiics  Regs/Groasman  Work  Fi]e:Regs.Suiishine.ComplakLtGAugi 
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ExooutiTO  Direotor  shaU  notify  the  Coj 
bminess  day. 


the  doaignation  no  later  than  tke  next 


FoTTcrs  and  Duties  of  Individual  Commissioners  and  Hearing 


UnleGG  otherVfise  pro'tided,  whenever  the  Commission  assignSpgn  indi^ddnai 


Cominissioner  or  hearing  oScer  to  hoax-  any  matter  under  these  R.^^!i5Qns,  the 
CoTTirnissioner  or  hearing  officer  shall  ha's^e  " 


e  rostrictions,  as  the  Con 


When  an  indi\'idual  Commissioner  or  a  hearin&^ffi.C(?j:  is  assi^iB^^o  conduct 


hearing  under  these  Regulations,  he  or  she  shall  subja^^epoft  and  roco^j^mdation  for 


deciaion  by  the  ComrDission.  The  report  and  recgpincndation  shaU  contain'^i^^osed 


findings  of  fact  and  conclusions  of  law.  Copigs^|the  repoit'>and  recomnienda^|^|^ffl; 
be  doHvered  tn  the  Dnmrnir^ninTi^  KxRontivp.  DiTed^l^ncb  l^e^^dnrit^  rmH  tha  nf^-nn] 


referrals)  no  later  than'm-fla^'-aftcr'the  c 


hearing  officer  presiding,  the  hearing  of5^|  shj3!S^'rurg''^^(^''ldural  matters  and  on  the 
"dmission  and  excluia|f^^e^^dcnce  only,  ''^^^laR  have^^o'role  in  the  decision  on  the 


hold  the  hearing  ajitm  approve  or  deny  the  request  within  five-business  da;ii  of  the 


submission  of  the  request.  The  Coromission  Chair  or  the  individual  Co: 


hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  only  upon  a  shov^dng  of 
good  cause. 
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 Recordings.- 

Every  hearing  shall  be  electronically  rocorded. 


 Place  of  Dclivcr)\ 


^Taencvcr  these  R.ogulation5  require  deliycry  to  the  Comini^i^iv^.|ts  membsr; 


tho  Execirtiyc  Director,  dchvciy  shall  be  effected  at  the  Coinmig|;^n  ofSee. 


Vy^enever  these  regulatLons  require  dchver)^  to  a  Px^a.pondehfe^vor}''  shall  bo 


efFcotivo  and  sufScicnt  if  made  by  U.S.  mail,  personal  deli\''en"  or  any^-^p 

 J  -L,,^i  <-:  TT  '4,  n 


delivery  agreed  upon  by  tho  parties  rmder  section  nv-sgbte'ction  G,  to,  "^-^i^^ir;.., 

a;  If  the  Respondent  is  a  City  emDl^^|,^to  the  c:ppIoyee's  City  o]^||g!^^ 

address  or  to  the  address  Hstcd  with  the  (Conmll5i:i^'pi^-oll)^^e  employee's  cipi^ent 


h  Page  ]^imi^^^s^anc|^om 


CornTTiission  h^^^j^^ment  or  testimony  io.  tho  procoeditig. 


STIPUL!\TED  ORDERS 


 At  rmy  time  nff-cr  the  CmmTn'nm'nn  tn1cp.n  jTrrir,dir.tin-n  nyp.r  n  nnmplnint  tbs 

Executive  Director  may  enter  iato  negotiations  Vv^th  P^-Cspondcnt  for  the  purpose  of  ' 


isolving  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  i\ny  proposed  stipulation,  decision  and  order  shall  c]!:plicitly  jtatc  that: 

NfocintoGlx  HD:U5en:igomeFo]dsrJ3esjctop:SOTF  SiilimittaL^lliios  P.egs/GrosGinan  Woric  FiJe:Rag2.Siinahine.Coj7plaiEa.A'.ig-Jstl7.2 
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(1)  the  proposed  gtipiiLation,  docision  and  order  is  subject  to  approval  by  the 

(2)  the  Respondeat  knowingly  and  voluntarily  wai^'-es  any  and  all  procedural  rights 
under  the  law  and  theoe  Pv.egulations; 

(3)  the  Respondent  understands  and  acknowledges  that  the  stipulation  is  not  bindidg 
on  any  other  agency,  and  docs  not  preclude  the  Comniission  or  i;tG,sta£f  from 


p.  Thgi^pilateytDfdt^^M  have  the  full  force  of  an  order  of  the 


igulations,  or  the  application  thereof  to  any  perse 


held  in^^id,  the  vaUdit^''  of  the  remainder  of  the  PvOgulations  and  tho 
apphoabilit^i'l^^^oh  pn^sions  to  other  persons  and  chcumstances  shall  not  bo  affected 


E.  Every  hearing  oh  a  Complaint  and  Enforcement  Action  shall  be  electronicallv 
audio  recorded  and  made  available  on  the  Commission's  website  within  48  hours  after 
the  hearing  fends. 

F.  All  notices  and  other  communications  hereunder  (any  of  which  is  a  "notice")  to 
be  efifective  shall  be  in  writrng.  Notice  shall  be  delivered  by  one  or  more  of  the  following 

Maeintoab  HDiUBaroiHomcFoldor  DwIctopiSOTF  Sttbm^afBhiofrjl-ee 
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means:  ra)  personally,  mcluding  delivsry  by  a  recognized  national  oyemight  courier  "with 
a  signed  acknowledgement  of  receipt,  (h)  if  mailed,  by  priority  first  class  certified  mail, 
return  receipt  requested^  postage  prepaid  or  fc)  by  confiiToed  facsimile,  electx-onic  or 
digital  meapg  other  tbaa  email  (any-of  whicli  shall  be  deemed  a  'Svriting"  for  purposes 
hereof),  in  each  case  as  foUov/s: 

 1,        To  the  ComTTiission,  any  of  the  Cormnissioners  or  the  Execntiye  Dii'ector, 

at  the  CoTTiTnission  office.  ^ 

■     ,  ' 

 2.        To  a  Respondent  fa)  if  the  Respondent  is  then  a.@ry  Official  or  other  City 

employee,  to  the  such  Respondent's  City  office  addreg§ftt^y,  and  if  none,  to  the 
,  address  listed  with  the  CController/  Payroll)  as  suckMlspontl^'s  cuiTsnt  address 
or  Co)  if  the  Respondent  is  a  former  City  official  S^her  empTc^le-,  to  the  address 
listed  for  such  Respondent  in  the  City's  retire-j^M^%ystem  or  (6)  ifi^Respondent 
is  neither  a  current  or  former  City  of&ciaJ...j#"bther  City  employee,  t'd^jach 
Respondent's  last  known  residence  addrflfe^qr  an  adfeess  that  is  reasonM^gr/ 
believed  to  reach  the  Respondent.  '^^^Mh^.  '^^^ 

•3  ■       To  a  Complamant  in  a  Complaint,  to  the^fess  given  in  the  Complaint 
■  for  receipt  of  notices  and  otfiif^DTnTrmnication^  rel^mg  to.the  Complaint. 

4.       To  a  Complainant  in  anBrndMssent  Action,  to  m^madress  given  id  the 
original  complaint  filed  with  tbe'%.sk  Fof|^lliE5ki.the  Petition  filed  with  the 
Snpervisor  of  Records,  as  the  case%iay  la^"^  '^^^^^i^ 

■  "If 

At  the  thnei^Compi^tLor  EnForcem&at  Action  is  filed  with  or  received  by  the 


Execntive  Direglfl^e  addreiyfor  receipt  of  Mtices  of  each  of  the  affected  parties  shall 


be  confirmed  by  th^^-ecutiv^^irector.  Any  affi^fed  party  to  any  Complaint  or 
Enforcement  Action'M^^^^-lie^^feor-^change^  address  for  notice  by  giving  n 


above'mthe  other  ^Mel^arties. 

%W    Allnotices-liiiL.be  deg^Cdeliyered  on  the  business  day  received,  or  on  the 

{  confirmed  facsimile.  Any  notice  received  after 


on  a  businesW|l,v  shaH^e  deemed  received  the  next  business  day. 
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ATTACHMENT  D 


San  Francisco  Charter 


ARTICLE  XV: 
ETHICS 


Sec.  15.100. 

Ethics  Commission.  . 

Sec,  15,101. 

Executive  Director  and  Commission  Staff. 

Sec.  15.102. 

Rules  and  Regulations. 

Sec.  15,103, 

Conflict  of  Interest. 

Sec.  15.105. 

Suspension  and  Removal, 

Sec.  15.107. 

Reporting  of  Campaign  Financiug, 

SEC.  15.100.  ETHICS  COMMISSION. 


The  Ethics  Commission  shall  consist  of  five  members  who  shall  sei-ve  six-year  terms;  provided  that  the  first  five  commissioners 
to  be  appointed  to  take  office  on  the  first  day  of  February,  2002  shall  by  lot  classify  their  tems  so  that  the  term  of  one 
commissioner  shall  expire  at  12:00  o'clock  noon  on  each  of  the  second,  third,  fourth,  fifth  and  sixth  anniversaries  of  such  date, 
respectively;  and,  on  the  expiration  of  these  and  successive  terms  of  office,  the  appointments  shall  be  made  for  six-year  terms. 

The  Mayor,  the  Board  of  Supervisors,  the  City  Attorney,  the  District  Attorney  and  the  Assessor  each  shall  appoint  one  member 
of  the  Commission.  The  member  appointed  by  the  Mayor  shaU  have  a  background  in  public  information  and  pubhc  meetings.  The 
member  appointed  by  the  City  Attorney  shall  have  a  background  in  law  as  it  relates  to  government  ethics.  The  member  appointed 
by  the  Assessor  shall  have  a  backgi-ound  in  campaign  finance.  The  members  appointed  by  the  District  Attorney  an'd  Board  of 
Supervisors  shall  be  broadly  representative  of  the  general  public. 

In  the  event  a  vacancy  occurs,  the  officer  who  appointed  the  member  vacating  the  office  shall  appoint  a  qualified  person  to 
complete  the  remainder  of  the  term.  Members  of  the  Commission  shall  serve  without  compensation.  Members  of  the  Commission 
shaU  be  officers  of  the  City  and  County,  and  may  be  removed  by  the  appointing  authority  only  pursuant  to  Section  15.1 05. 

No  person  may  serve  more  than  one  six-year  term  as  a  member  of  the  Commission,  provided  that  persons  appointed  to  fill  a 
vacancy  for  an  unexpired  tenn  with  less  than  three  years  remaining  or  appointed  to  an  initial  term  of  three  or  fewer  years  shall  be 
ehgible  to  be  appointed  to  one  additional  six-year  term.  Any  term  served  before  the  effective  date  of  tliis  Section  shall  not  count 
toward  a  member's  term  limit.  Any  person  who  completes  a  term  as  a  Commissioner  shall  be  eligible  for  reappointment  sbc  years 
after  the  expiration  of  his  or  her  terni.  Notwithstanding  any  provisions  of  ttiis  Section  or  any  other  section  of  the  Charter  to  the 
contrary,  the  respective  terms  of  office  of  the  members  of  the  Commission  who  shall  hold  office  on  the  first  day  of  February,  2002, 
shall  expire  at  12  o'clock  noon  on  said  date,  and  the  five  persons  appointed  as  members  of  the  Commission  as  provided  in  this 
Section  shall  succeed  to  said  offices  on  said  first  day  of  February,  2002,  at  12  o'clock  noon;  provided  that  if  any  appointing 
authority  has  not  made  a  new  appointment  by  such  date,  the  sitting  member  shaE  continue  to  serve  until  replaced  the  new 
appointee. 

During  his  or  her  tenure,  members  and  employees  of  the  Ethics  Commission  are  subject  to  the  following  restrictions: 

(a)  Restrictions  on  Holding  Office.  No  member  or  employee  of  the  Ethics  Commission  may  hold  any  other  City  or  County 
office  or  be  an  officer  of  a  political  party, 

(b)  Restrictions'  on  Employment,  No  member  or  employee  of  the  Ethics  Commission  may  be  a  registered  lobbyist  or  campaign 
consultant,  or  be  employed  by  or  receive  gifts  or  other  compensation  fi-om  a  registered  lobbyist  or  campaign  consultant  No  member 
of  the  Ethics  Commission  may  hold  employment  with  the  City  and  County  and  no  employee  of  the  Commission  may  hold  any  other 
employment  with  the  City  and  County. 

(c)  Restrictions  on  Political  Activities.  No  member  or  employee  of  the  Ethics  Commission  may  participate  in  any  campaign 
supporting  or  opposing  a  candidate  for  City  elective  office,  a  City  ballot  measure,  or  a  City  officer  running  for  any  elective  office. 
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For  the  purposes  of  this  section,  participation  in  a  campaign  includes  but  is.  not  limited  to  making  contributions  or  soliciting 
contributions  to  any  committee  within  the  Ethics  Commission's  jurisdiction,  publicly  endorsing  or  urging  endorsement  of  a 
candidate  or  ballot  measure,  or  participating  in  decisions  by  organizations  to  participate  in  a  campaign. 

The  Commission  may  subpoena  witnesses,  compel  their  attendance  and  testimony,  administer  oaths  and  affirmations,  take 
evidence  and  require  by  subpoena  the  production  of  any  books,  papers,  records  or  other  items  material  to  the  performance  of  the 
Commission's  duties  or  exercise  of  its  powers. 

(Amcodcd  November  200 1;  Nowmber  2002;  November  2003) 


SEC.  15.101.  EXECUTIVE  DIRECTOR  AND  COMMISSION  STAFF. 

The  Commission  shall  appoint  and  may  remove  an  Executive  Director.  The  Executive  Director  shall  have  a  background  in 
campaign  finance,  public  information  and  public  meetings  and  the  law  as  it  relates  to  governmental  ethics.  The  Executive  Director 
shall  be  the  chief  executive  of  the  department  and  shall  have  all  the  powers  provided  for  department  heads.  Subject  to  the  civil 
service  provisions  of  this  Charter,  the  Executive  Director  shall  have  the  power  to  appoint  and  remove  other  employees  of  the 
Commission.  In  addition  to  any  other  conflict  of  interest  proNOsions  apphcable  to  City  employees,  the  Executive  Director  and  all 
otiier  employees  of  the  Commission  shall.be  subject  to  the  conflict  of  interest  provisions  in  Section  15.100,  except  that  the 
post-employment  restrictions  contained  therein  shall  apply  only  to  the  Executive  Director  and  management-level  employees. 

(Amended  November  2001 ) 


SEC.  15.102.  RULES  AND  REGULATIONS. 

The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  consistent  with  and  related  to  carrying  out  the  pui-poses 
and  provisions  of  this  Charter  and  ordinances  related  to  campaign  finances,  conflicts  of  mterest,  lobbying,  campaign  consultants 
and  governmental  ethics  and  to  govern  procedures  of  *he  Commission.  In  addition,  the  Commission  may  adopt  rules  and  regulations 
relating  to  carrying  out  the  purposes  and  provisions  of  ordinances  regardmg  open  meerings  and  public  records.  The  Commission 
shall  transmit  to  the  Board  of  Supervisors  rales  and  regulations  adopted  by  the  Commission  -within  24  hours  of  their  adoption.  A 
rule  or  regulation  adopted  by  the  Commission  shall  become  effective  60  days  after  the  date  of  its  adoption  unless  before  the 
expiration  of  this  60-  day  period  two-thirds  of  all  members  of  the  Board  of  Supervisors  vote  to  veto  the  rule  or  regulation. 

The  City  Attorney  shall  be  the  legal  advisor  of  the  Commission. 

Any  ordinance  which  the  Supervisors  are  empowered  to  pass  relating  to  conflicts  of  interest,  campaign  finance,  lobbying, 
campaign  consultants  or  governmental  ethics  may  be  subrnitted  to  the  electors  at  the  next  succeeding  general  election  by  the  Ethics 
Commission  by  a  four-fifths  vote  of  all  its  members. 


SEC.  15.103.  CONFLICT  OF  INTEREST. 

Public  office  is  a  public  trust  and  all  officers  and  employees  of  the  City  and  County  shall  exercise  their  public  duties  in  a  m^er 
consistent  with  this  trust,  The  City  may  adopt  conflict  of  interest  and  governmental  ethics  laws  to  implement  this  provision  and  to 
prescribe  penalties  in  addition  to  discipline  and  removal  authorized  in  this  Charter.  All  officers  and  employees  of  the  Crty  and 
County  shall  be  subject  to  such  conflict  of  interest  and  governmental  ethics  laws  and  the  penalties  prescribed  by  such  laws, 

(Amended  November  2003) 


SEC.  15.104. 

(Ejepeafcd  November  2003) 


SEC.  15.105.  SUSPENSION  AND  REMOVAL. 

(a)    ELECTTYE  AND  CERTAIN  APPOINTED  OFFICERS.  Any  elective  officer,  and  any  member  of  the  Airport  Commission, 
Asian  Art  Commission,  Civil  Service  Commission,  Commission  on  the  Status  of  Women,  Golden  Gate  Concourse  Authority  Board 
of  Directors,  Health  Commission,  Human  Services  Commission,  Juvenile  Probation  Commission,  Municipal  Transportation  Agency 
Board  of  Directors,  Port  Commission,  Public  Utihtics  Conmission,  Recreation  and  Park  Cora-mission,  Fine  Arts  Museums  Board  of 
Trustees,  Taxi  Commission,  War  Memorial  and  Performing  Art  Center  Board  of  Trustees,  Board  of  Education  or  Community 
College  Board  is  subject  to  suspension  and  removal  for  official  misconduct  as  provided  in  this  section.  Such  officer  may  be 
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suspended  by  the  Mayor  and  the  Mayor  shall  appoint  a  qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of 
suspension.  Upon  such  suspension,  the  Mayor  shall  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof  in 
writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the  Ethics  Commission  and  Board 
of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such  suspension,  and  shall  immediately  furnish  a  copy  of  the  same 
to  such  officer,  who  shall  have  the  right  to  appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  Tne  Ethics 
Commission  shall  hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics  Commission 
shall  transmit  the  fall  record  of  the  hearing  to  the  Board  of  Supervisors  with  a  recommendation  as  to  whether  the  charges  should  be 
sustained.  If,  after  reviewing  the  complete  record,  the  charges  are  sustained  by  not  less  than  a  three-fourths  vote  of  all  members  of 
the  Board  of  Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by  the  Board  of 
Supervisors  within  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the  suspended  officer  shall  thereby  be 
reinstated. 

(b)  BUILDENG  INSPECTION  COMMISSION,  PLANNING  COMMISSION,  B  OARD  OF  APPEALS,  ELECTIONS 

.  COMMISSION,  ETHICS  COMMISSION,  AND  ENTERTAINMENT  COMMISSION.  Members  of  the  Building  Inspection 
Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections  Commission,  the  Ethics  Commission,  and  the 
Entertainment  Commission  may  be  suspended  and  removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section  except  that 
the  Mayor  may  initiate  removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  all 
•    other  appointees, 

(c)  REMOVAL  FOR  CONVICTION  OF  A  FELONY  CRIME  INVOLVING  MORAL  rURPITUDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  umnediately  remove  fi-om  office  any  official  enumerated  in  subsections  (a)  or  (b) 

upon: 

(i)  a  court's  final  conviction  of  that  official  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  official  was 
convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any  elective  official. 

(C)  Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b)  of  this  section. 

(2)  Other  Officers  and  Employees. 

(A)  At  will  appointees;  Officers  and  employees  who  hold  then-  positions  at  the  pleasxire  of  theu-  appointing  authority 
must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  appointee  was 
convicted  warrants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for  cause  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  appointee  was 
convicted  wan-ants  removal. 

(3)  Penalty  for  FaUure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this  subsection  shall  be  offifciaJ 
misconduct. 

(d)  DISQUALIFICATION. 

(1)  (A)  Any  person  who  has  been  removed  firom  any  federal,  state,  County  or  City  office  or  employment  upon  a  final 
conviction  of  a  felony  crime  involving  moral  turpitude  shall  be  ineligible  for  election  or  appointment  to  City  office  or  employment 
for  a  period  of  ten  years  after  removal. 

(B)    Any  person  removed  from  any  federal,  state,  County  or  City  office  or  employment  for  official  misconduct  shall  be 
ineligible  for  election  or  appointment  to  City  office  or  employment  for  a  period  of  five  years  after  removal. 

(2)  (A)     Any  City  department  head,  board,  commission  or  other  appointing  authority  that  removes  a  City  officer  or 
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employee  from  office  or  employment  on  the  grounds  of  official  misconduct  must  invoke  the  disqualification  provision  in  subsection 
(dXl)(B)  and  provide  notice  of  such  disqualification  in  writing  to  the  City  officer  or  employee. 

(B)    Upon  the  request  of  any  former  City  officer  or  employee,  the  Etiiics  Commission  may,  after  a  public  hearing, 
overtuni  lie  application  of  the  disqualiBcation  provision  of  subsection  (d)(1)(B)  if:  (i)  the  decision  that  the  former  officer  or 
empbyee  engaged  in  official  misconduct  was  not  made  after  a  hearing  by  a  court,  the  Board  of  Supervisors,  the  Ethics  Commission, 
an  administrative  body,  an  administrative  hearing  officer,  or  a  labor  ai-bitrator;  and  (ii)  if  the  officer  or  employee  does  not  have  the 
n^t  to  appeal  his  or  her  restriction  on  holding  future  office  or  employment  to  the  San  Francisco  Civil  Service  Commission. 

(c)    OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in  relation  to  the  duties 
of  his  or  her  office,  WTllful  in  its  character,  including  any  failure,  refusal  or  neglect  of  an  officer  to  perform  any  duty  enjoined  on 
him  or  her  by  law,  or  conduct  that  feUs  below  the  standard  of  decency,  good  faith  and  right  action  imphedly  required  of  all  public 
officers  and  including  any  violation  of  a  specific  conflict  of  interest  or  governmental  ethics  law.  When  any  City  law  provides  that  a 
violation  of  the  law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject  the 
person  to  discipline  and/or  removal  from  office. 

(Amended  Novanber  2001;  March  2002;  November  2003) 


SEC.  15.106. 

(Repcaicd  November  2003) 


SEC.  15.107.  REPORTING  OF  CAMPAIGN  FINANCING. 

The  Board  of  Supervisors  shall,  by  ordinance,  prescribe  requii-ements  for  campaign  contributions  and  expenditures  and  any 
limitations  thereon  with  respect  to  candidates  for  elective  office  and  ballot  measures  in  the  City  and  County. 


SEC.  15.108. 

(Repealed  November  2003) 
Disclaimer. 

This  Code  of  Ordinances  and/or  any  other  documenis  lhal  appear  on  Ihis  site  may  nol  rEllecl  the  mosl  current  ieglslalion  adopted  by  the  Municipality.  American  Legal  Publshing 
Corporation  provides  these  documents  for  Infomiafional  purposes  only.  These  documenis  should  not  be  rErisd  upon  as  the  delinlllve  authority  for  local  legislation.  Additionally,  the 
formatting  and  pagination  of  the  posted  documents  varies  (nam  the  fomiatting  and  pagination  of  the  official  copy  The  official  printed  copy  of  a  Code  of  Ordinances  should  be  consulted 
prior  lo  any  action  being  taken. 

Forfirlher  Information  regarding  ttie  official  version  of  any  of  this  Code  of  Ordinances  or  other  documents  posted  on  this  site,  please  contact  the  Municipality  dliecUy  or  contaol 
American  Legal  Publishing  tolMree  at  800-445-5588. 

©  201 1  American  Legal  Publishing  Corporation 
techsupporl@amlegaLcom 
1.800.445.5588. 
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C3.699-11 

Duties 

C3.699-12 
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C3.699-13 
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C3.699-14 

Commission  Funding 

C3.699-15 

[Repealed] 

C3.699-16 

Transfer  of  Position 

C8.105 

[Repealed] 

C3.699 

C3.699-10  ADMINISTRA.TION  Am)  IMPLEMENTATION 

The  Commission  shall  have  responsibility  for  the  impaitial  and  effective  administration  and  implementation  of  the  provisions  of 
this  charter,  statutes  and  ordinances  concerning  campaign  finance,  lobbying,  conflicts  of  interest  and  governmental  ethics. 


C3.699-11  DUTIES 

The  elMcs  commission  shall  have  the  following  duties  and  responsibilities: 

1 .  To  administer  the  provisions  of  the  San  Francisco  Municipal  Elections  Campaign  Contribution  Conti-ol  Ordinance,  and 
Proposition  F,  adopted  by  voters  at  the  June  1986  election,  -which  appears  as  Appendix  K  to  this  charter  or  any  successors  to  these 
ordinances. 

2.  To  receive  documents  required  to  be  filed  pursuant  to,  and  to  otherwise  administer,  the  provisions  of  the  City's  lobbyist 
registration  ordinance. 

3.  To  act  as  the  filing  ofBcer  and  to  otherwise  receive  documents  in  any  instance  where  the  clerk  of  the  board  of 
supervisors,  the  registrar  of  voters  and,  with  respect  to  members  of  the  boards  and  commissions,  department  heads  would  otherwise 
be  authorized  to  do  so  pursuant  to  Chapters  4  and  7  of  the  California  Political  Reform  Act  of  1974  (Government  Code  sections 
81000,  et  seq.),  as  amended. 

4.  To  audit  campaign  statements  and  other  relevant  documents  and  investigate  alleged  \aolations  of  state  law,  this  charter 
and  City  ordinances  relating  to  campaign  finance,  governmental  ethics  and  conflicts  of  interest  and  to  report  the  findings  to  the 
district  attorney,  City  attorney  and  other  appropriate  enforcement  authorities.  Commission  mvestigation  of  alleged  violations  of 
state  law  shall  be  conducted  only  after  the  commission  has  provided  to  the  district  attorney  and  City  attorney  the  information  set 
forth  in  Section  3.699-12  and  the  district  attorney  and  City  attorney  notify  the  commission  that  no  investigation  will  be  pursued. 

5.  To  provide  assistance  to  agencies,  public  officials  and  candidates  in  administering  the  provisions  of  this  charter  and 
other  laws  relating  to  campaign  finance,  conflicts  of  interest  and  governmental  ethics. 

6.  To  make  recommendations  to  the  mayor  and  the  board  of  supervisors  concerning  (a)  campaign  finance  reform,  (b) 
adoption  of  and  revisions  to  City  ordinances  laws  related  to  conflict  of  mterest  and  lobbying  laws  and  governmental  etlucs  and  (c) 
the  submission  to  the  voters  of  charter  amendments  relating  to  campaign  finance,  conflicts  of  interest  and  governmental  ethics.  The 
commission  shall  report  to  the  board  of  supervisors  and  mayor  annually  concerning  the  effectiveness  of  such  laws.  The  commission 
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shall  transmit  its  frst  set  of  reconimendations  to  the  board  of  supervisors  and  mayor  no  later  than  July  1,  1995. 

7.  To  maintain  a  whistleblower  hot  line  and  administer  the  provisions  of  the  City's  improper  government  activities 
ordinance. 

8.  To  annually  adjust  any  limitation  and  disclosure  thresholds  imposed  by  City  law  to  reflect  any  increases  or  decreases  m 
the  Consumer  Price  Index,  Such  adjustments  shall  be  rounded  off  to  the  nearest  hnndred  dollars  for  the  limitations  on  contributions. 

9.  To  assist  departments  in  developmg  and  maintaining  their  conflict  of  hiterest  codes  as  required  by  state  law. 

10.  To  advocate  understanding  of  the  charter  and  City  ordinances  related  to  campaign  finance,  conflicts  of  interest, 
lobbying,  governmental  ethics  and  open  meetings' and  pubhc  records,  and  the  roles  of  elected  and  other  pubhc  officials.  City 
institutions  and  the  City  electoral  process. 

11.  To  have  full  charge  and  control  of  its  office,  to  be  responsible  for  its  proper  administration,  subject  to  the  budgetary 
and  fiscal  provisions  of  the  chai-ter, 

12.  To  prescribe  forms  for  reports,  statements,  notices  and  other  documents  required  by  this  charter  or  by  ordinances  now 
m  effect  or  hereafter  adopted  relating  to  campaign  finance,  conflicts  of  interest,  lobbying  and  governmental  ethics. 

13 .  To  prepare  and  pubHsh  manuals  and  instructions  setting  forth  methods  of  bookkeeping,  preservation  of  records  to 
fecihtate  comphance  with  and  enforcement  of  the  laws  relating  to  campaign  finance,  confhcts  of  kiterest,  lobbying  and 

■  governmental  ethics,  and  explaining  applicable  duties  of  persons  and  committees. 

14.  To  develop  an  educational  program,  including  but  not  limited  to  the  following  components: 

(a)  ,  Seminars,  when  deemed  appropriate,  to  familiarize  newly  elected  and  appokited  officers  and  employees,  candidates 
for  elective  ofSce  and  their  campaign  treasurers,  and  lobbyists  with  City,  state  and  federal  ethics  laws  and  the  importance  of  ethics 
to  the  public's  confidence  m  municipal  government. 

(b)  Annual  seminars  for  top-level  officials,  includkig  elected  officers  and  commissioners,  to  reioforce  the  importance  of 
compliance  with,  and  to  inform  them  of  any  changes  in,  the  law  relating  to  conflicts  of  interest,  lobbying,  governmental  ethics  and 
open  meetings  and  public  records. 

(c)  A  manual  which  will  include  summaries,  in  simple,  non-technical  language,  of  ethics  laws  and  reporting 
requirements  applicable  to  City  officers  and  employees,  mstructions  for  completing  requhred  forms,  questions  and  answers 
regarding  common  problems  and  situations,  and  information  regarding  sources  of  assistance  in  resolving  questions,  The  manual  shall 
be  updated  when  necessary  to  reflect  changes  in  applicable  City,  state  and  federal  laws  governing  the  ethical  conduct  of  City 
employees, 

(d)  A  manual  which  will  include  summaries,  in  simple,  non-technical  language,  of  City  ordinances  related  to  open 
meetings  and  pubhc  records,  questions  and  answers  regarding  common  problems  and  situations,  and  mformation  regarding  sources 
of  assistance  in  resolving  questions.  The  manual  shall  be  updated  when  necessary  to  reflect  changes  in  appUcable  City  ordinances 
related  to  open  meetings  and  public  records. 


C3.699-12  REQUESTS  FOR  AM)  ISSUANCES  OF  OPmONS;  ADVICE 

(a)  Any  person  may  request  the  commission  to  issue  a  written  opinion  with  respect  to  that  person's  duties  under  provisions  of 
this  charter  or  any  ordinance  relating  to  campaign  finance,  conflicts  of  mterest,  lobbying  or  governmental  ethics.  The  commission 
shaU,  within  21  days,  transmit  its  proposed  opinion  to  the  City  attorney  and  district  attorney,  provided  that  the  commission,  or  its 
executive  director,  can  extend  this  time  for  good  cause.  Within  ten  working  days  of  receipt  of  the  proposed  opinion,  the  City 
attorney  and  district  attorney  shall  advise  the  commission  whether  they  concur  iu  the  proposed  opinion.  If  either  the  City  attorney 
or  distnct  attorney  do  not  concur  with  the  proposed  opinion,  he  or  she  shah  infom  the  commission  in  writing  concerning  the  basis 
for  disagreement  No  person  who  acts  in  good  faith  on  an  opinion  issued  by  the  commission  and  concurred  in  by  the  City  attorney 
and  district  attorney  shall  be  subject  to  criminal  or  civil  penalties  for  so  acting,  provided  that  the  material  facts  are  as  stated  in  the 
opinion  request.  The  commission's  opinions  shall  be  public  records  and  may  fi'om  time  to  time  be  published. 

(b)  The  commission  may  authorize  its  staff  to  issue  informal  oral  advice  to  any  person  with  respect  to  that  person's  duties 
under  provisions  of  this  charter  or  any  ordinance  relating  to  campaign  finance,  conflicts  of  kiterest,  lobbying  or  governmental 
ethics.  Reliance  on  such  oral  advice  shall  not  be  a  defense  in  any  enforcernent  proceeding, 

(c)  Subject  to  the  civil  semce  provisions  of  this  charter,  the  commission  may  employ  mdividuals  who  have  graduated  finm  a 
state  accredited  law  school  for  the  purpose  of  assisting  the  commission  prepai'e  opinions  and  providing  advice  under  this  section. 
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These  employees  shall  have  no  authority  to  provide  advice  to  or  represent  the  City  and  Count)'  or  any  of  its  officei-s  or  employees. 

(d)  Nothing  in  this  section  shall  be  construed  to  prevent  City  and  County  officers  and  employees  from  seeking  advice  from  the 
City  attorney  concerning  conflict  of  mtcrcst  and  governmental  ethics  laws. 


C3.699-13  INVESTIGATIONS  AND  ENFORCEMENT  PROCEEDINGS 

The  commission  shall  conduct  investigations  in  accordance  with  this  subdivision  of  alleged  violations  of  this  charter  and  City 
ordinances  relating  to  campaign  fincmce,  lobbymg,  conflicts  of  interest  and  governmental  ethics. 

(a)  Investigations. 

If  the  commission,  upon  the  receipt  of  a  sworn  compliant  of  any  person  or  its  own  initiative,  has  reason  to  believe  that  a 
violation  of  this  charter  or  City  ordinances  relating  to  campaign  finance,  lobbying,  conflicts  of  jnterest  or  governmental  ethics  has 
occurred,  the  commission  immediately  shaU  forward  the  complaint  or  information  m  its  possession  regarding  the  alleged  violation  to 
the  district  attorney  and  City  attorney.  Within  ten  working  days,  after  receipt  of  the  complaint  or  information,  the  district  attorney 
and  City  attorney  shall  inform  the  commission  in  writing  regarding  whether  the  distiict  attorney  or  City  attorney  has  initiated  or 
intends  to  pursue  an  investigation  of  the  matter 

If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines  that  there  is  sufficient  cause  to  conduct  an 
investigation,  it  shall  investigate  alleged  violations  of  this  charter  or  City  ordinances  relating  to  campaign  finance,  lobbymg, 
conflicts  of  interest  and  governmental  ethics.  A  complaint  filed  with  the  commission  shall  be  investigated  only  if  it  identifies  the 
specific  alleged  Ndolations  which  form  the  basis  for  the  complaint  and  the  commission  determines  that  the  complaint  contains 
sufficient  facts  to  warrant  an  investigation. 

Within  14  days  after  receiving  notification  that  neither  the  district  attorney  nor  City  attorney  intends  to  pursue  an 
investigation,  the  commission  shall  notify  in  writing  the  person  who  made  the  complaint  of  the  action,  if  any,  the  commission  has 
taken  or  plans  to  take  on  the  complaint,  together  with  the  reasons  for  such  action  or  non- action.  If  no  decision  has  been  made 
withm  14  days,  the  person  who  made  the  complaint  shall  be  notified  of  the  reasons  for  the  delay  and  shall  subsequently  receive 
notification  as  provided  above. 

The  investigation  shall  be  conducted  b  a  confidential  manner.  Records  of  any  investigation  shall  be  considered  confidential 
information  to  the  extent  permitted  by  state  law.  Any  member  or  employee  of  the  commission  or  other  person  who,  prior  to  a 
determination  concenung  probable  cause,  discloses  information  about  any  preliminary  mvestigation,  except  as  necessary  to  conduct 
the  investigarion,  shall  be  deemed  guilty  of  official  misconduct.  The  unauthorized  release  of  confidential  information  shall  be 
sufficient  grounds  for  the  termination  of  the  employee  or  removal  of  the  commissioner  responsible  for  such  release. 

(b)  Findings  of  Probable  Cause, 

No  finding  of  probable  cause  to  believe  that  a  provision  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  or  governmental  ethics  has  been  violated  shall  be  made  by  the  commission  unless,  at  least  21  days 
prior  to  the  commission's  consideration  of  the  alleged  violation,  the  person  alleged  to  have  committed  the  \aolation  is  notified  of  the 
alleged  violation  by  service  of  process  or  registered  mafl  with  return  receipt  requested,  is  provided  with  a  summary  of  the  e\idence, 
and  is  informed  of  his  or  her  right  to  be  present  in  person  and  to  be  represented  by  counsel  at  any  proceeding  of  the  commission 
held  for  the  purpose  of  considering  whether  probable  cause  exists  for  believing  the  person  committed  the  violation.  Nctice  to  the 
alleged  violator  shall  be  deemed  made  on  the  date  of  service,  the  date  the  registered  mail  receipt  is  signed,  or,  if  the  registered  mail 
receipt  is  not  signed,  the  date  returned  by  the  post  office.  A  proceeding  held  for  the  purpose  of  considering  probable  cause  shall  be 
private  to  the  extent  permitted  by  state  law  unless  the  alleged  violator  files  with  the  commission  a  written  request  that  the 
proceeding  be  public. 

(c)  Administrative  Orders  and  Penalties. 

(0    When  the  commission  deteimines  there  is  probable  cause  for  believing  a  provision  of  this  charter  or  City  ordinance  has 
been  violated,  it  may  hold  a  public  hearing  to  determine  if  such  a  violation  has  occurred.  When  the  commission  determines  on  the 
basis  of  substantial  evidence  presented  at  the  hearing  that  a  violation  has  occurred,  it  shall  issue  an  order  which  may  require  the 
violator  to: 

(1)  Cease  and  desist  the  violation; 

(2)  File  any  reports,  statements  or  other  documents  or  information  required  by  law;  and/or 

(3)  Pay  a  monetary  penalty  to  the  general  fund  of  the  Chy  of  up  to  five  thousand  doUars  ($5,000)  for  each  violation  or 
three  times  the  amount  which  the  person  failed  to  report  properly  or  unlawfully  contributed,  expended,  gave  or  received,  whichever 
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is  greater.  PenaJties  that  are  assessed  but  uncollected  after  60  days  shall  be  refen-ed  to  the  bureau  of  deiinqusnt  revenues  for 
coDection. 

In  addition,  with  respect  to  City  officers  other  than  those  identified  in  Section  8.107  of  this  charter,  when  the  commission 
determines  on  the  basis  of  substantial  evidence  presented  at  the  hearing  that  a  violation  has  occurred,  the  commission  may 
recommend  to  the  appointing  officer  that  the  officer  be  removed  from  office. 

When  the  commission  determines  that  no  violation  has  occurred,  it  shall  pubHsh  a  declaration  so  stating. 

(d)    In  addition  to  any  other  penalty  that  may  be  imposed  by  law,  any  person  who  violates  any  provision  of  this  charter  or  of  a 
City  ordinance  relating  to  campaign  finance,  lobbying,  conflicts  of  interest  or  governmental  ethics,  or  who  causes  any  other  person 
to  violate  any  such  provision,  or  who  aids  and  abets  any  other  person  in  snch  violation,  shall  be  hable  under  the  provisions  of  this 
section,  ■ 

(Amended  November  2001) 

The  ethics  commission  may  impose  fees  related  to  the  administration  and  enforcement  of  ordinances  and  provisions  of  this 
charter  related  to  campaign  finance,  lobbying,  campaign  consultants  and  governmental  ethics.  The  fees  shall  become  effective  30 
days  after  their  approval  by  the  commission  unless  the  board  of  supervisors,  by  a  vote  of  two-thirds  of  all  of  its  members, 
disapproves  the  fees  within  this  30  day  period. 

(Amended  November  200 1) 


C3.699-15 


(Repealed  November  2001 ) 

'STSmF^rS^sfer  of  position 

Upon  the  effective  date  of  this  section,  the  civil  service  commission  immediately  shaU  conduct  a  study  to  classify  a  position  and 
determine  the  proper  salary  for  the  ethics  commission  employee  who  will  be  primarfly  responsible  for  administerbg  and  enforcing 
the  City's  Improper  Government  Activities  Ordinance.  Effective  July  1,  1994,  the  mayor  and  board  of  supervisors  shall  transfer 
fi-om  the  mayor's  office  to  the  ethics  commission  one  position.  This  t:-ansfer  will  be  effected  as  follows.  The  mayor  and  board  of 
supervisors  wiU  adopt  an  ordinance  eliminating  one  position  iu  the  mayor's  office.  The  position  eUminated  shall  be  the  position  with 
the  salary  that  most  closely  approximates  the  salary  determined  by  the  civil  service  commission  for  the  employee  who  wiU  be 
primarily  responsible  for  administering  and  enforcing  the  City's  Improper  Government  Activities  Ordinance.  At  the  same  time,  the 
mayor  and  board  of  supervisors  shaU  adopt  an  ordinance  creating  and  funding  the  position  of  the  ethics  commission  employee  who 
win  be  primairily  responsible  for  administering  and  enforciag  the  City's  Improper  Government  Activities  Ordinance. 

C8.105 


(Repealed  November  2003) 
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San  Francisco  Administrative  Code 

CHAPTER  67: 

TBE  SAN  FRANCISCO  SUNSBLINE  ORDINANCE  OF  1999 

Article 

I,  EN  GENERAL 

IL  PUBLIC  ACCESS  TO  Jv'IEETlNGS 

m.  PUBLIC  INFORMATION  AND  PUBLIC  RECORDS 

IV,  POLICY  IMPLEMENTATION  -  . 

ARTICLE  I: 
IN  GENERAL 

Sec,  67,1,        Findings  and  Purpose. 
Sec.  67.2.  '  Citation. 


SEC.  67.1.  FINDINGS  AND  PURPOSE. 

The  Board  of  Supervisors  and  tiie  People  of  the  City  and  County  of  San  Francisco  find  and  declare: 

(a)  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  fiiU  view  of  the  public. 

(b)  Elected  officials,  commissions,  boards,  councils  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's 
business.  The  people  do  not  cede  to  these  entities  the  right  to  decide  what  the  people  should  know  about  the  operations  of  local 
government. 

(c)  AlthougtL  California  has  a  long  tradition  of  laws  designed  to  protect  the  public's  access  to  the  workings  of  government, 
every  generation  of  governmental  leaders  includes  officials  who  feel  more  comfortable  conducting  public  business  away  fi-om  the 
scrutiny  of  those  who  elect  and  employ  them.  New  approaches  to  govemment  constantly  offer  public  officials  additional  ways  to 
hide  the  maldng  of  public  policy  from  the  pubHc,  As  govemment  evolves,  so  must  the  laws  designed  to  ensure  that  the  process 
remains  visible. 


(d)  The  right  of  the  people  to  know  what  their  govemment  and  those  acting  on  behalf  of  their  government  are  doing  is 
fundamental  to  democracy,  and  with  very  few  exceptions,  that  right  supersedes  any  other  policy  interest  govemment  officials  may 
use  to  prevent  public  access  to  infonnation,  Only  ia  rare  and  unusual  cii-cumstances  does  the  public  benefit  from  allowing  the 
business  of  government  to  be  conducted  in  secret,  and  those  circumstances  should  be  carefuUy  and  narrowly  defined  to  prevent 
public  officials  from  abusing  their  authority, 

(e)  Public  officials  who  attempt  to  conduct  the  public's  business  in  secret  should  be  held  accountable  for  their  actions.  Only  a 
strong  Open  Government  and  Sunshine  Ordinance,  enforced  by  a  strong  Sunshine  Ordinance  Task  Force,  can  protect  the  public's 
interest  in  open  government. 

(f)  The  people  of  San  Francisco  enact  these  amendments  to  assure  that  the  people  of  the  City  remain  in  control  of  the 
govemment  they  have  created. 

(g)  Private  entities  and  individuals  and  employees  and  officials  of  the  City  and  County  of  San  Francisco  have  ri^ts  to  privacy 
that  must  be  respected.  However,  when  a  person  or  entity  is  before  a  policy  body  or  passive  meeting  body,  that  person,  and  the 
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public,  has  tbe  right  to  an  open  and  public  process.  ^ 

(.VJded  by  Ori  265-93,  App.  ^18/93;  imended  by  ProposiriDn  G.  1 1/2/99) 

^clvi.  CITATION.^^''™" 

This  Chapter  may  be  cited  as  the  San  Francisco  Sunshine  Ordmance. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  0,  1 1/2/99) 

ARTICLE  n: 
PUBLIC  ACCESS  TO  MEETINGS 


Sec.  67.3. 

Definitions. 

Sec.  67.4. 

Passive  Meetings. 

Sec.  67.5. 

Meetings  To  Be  Open  and  Public;  Application  of  Brown  Act. 

Sec.  67.6. 

Conduct  of  Business;  Time  and  Place  For  Meetings. 

Sec.  67.7. 

/^.genda  Requirements;  Regular  Meetings. 

Sec.  67.7-1. 

Public  Notice  Requirements. 

Sec.  67.8. 

Agenda  Disclosures:  Closed  Sessions. 

Sec.  67.8-1. 

Additional  Requirements  for  Closed  Sessions. 

Sec.  67.9. 

Agendas  and  Related  Materials:  Public  Records. 

Sec.  67.10. 

Closed  Sessions:  Permitted  Topics. 

Sec.  67.11. 

Statement  of  Reasons  For  Closed  Sessions. 

Sec.  67.12. 

Disclosure  of  Closed  Session  Discussions  and  Actions. 

Sec.  67.13. 

Barriers  to  Attendance  Prohibited. 

Sec.  67.14. 

Video  and  Audio  Recording,  Filming  and  Still  Photography. 

Sec.  67.15. 

Public  Testimony. 

Sec.  67.16. 

Minutes. 

Sec.  67.17. 

Public  Comment  By  Members  of  Policy  Bodies. 

SEC.  67.3.  DEFMTriONS. 

Whenever  in  this  Article  the  foDowing  words  or  phrases  are  used,  they  shall  have  the  following  meanings: 

(a)  "City"  shall  mean  the  City  and  County  of  San  Francisco. 

(b)  "Meeting"  shall  mean  any  of  tlie  following: 

(1)    A  congregation  of  a  majority  of  the  members  of  a  policy  body  at  the  same  time  and  place; 
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(2)  A  series  of  gatherings,  each  of  which  involves  less  than  a  majority  of  a  policy  body,  to  hear,  discuss  or  debTserate  upon 
any  item  that  is  within  the  subject  matter  jurisdiction  of  the  City,  if  the  cumuiative  result  is  that  a  majority  of  members  has  become 
involved  in  such  gatherings;  or 

(3)  Any  other  use  of  personal  intermediaries  or  communications  media  that  could  permit  a  majority  of  the  members  of  a 
policy  body  to  become  aware  of  an  item  of  business  and  of  the  views  or  positions  of  other  members  with  respect  thereto,  and  to 
negotiate  consensus  thereupon. 

(4)  "Meeting"  shall  not  include  any  of  the  following: 

(A)  Individual  contacts  or  conversations  between  a  member  of  a  policy  body  and  another  person  that  do  not  convey  to 
the  member  the  views  or  positions  of  other  members  upon  the  subject  matter  of  the  contact  or  conversation  and  in  which  the 
member  does  not  solicit  or  encourage  tihe  restatement  of  the  views  of  the  other  members; 

(B)  rhe  attendance  of  a  majority  of  the  members  of  a  policy  body  at  a  regional,  statewide  or  national  conference,  or  at 
a  meeting  organized  to  address  a  topic  of  local  community  concern  and  open  to  the  public,  provided  that  a  majority  of  the  members 
refrains  from  using  the  occasion  to  collectively  discuss  the  topic  of  the  gathering  or  any  other  business  within  the  subject  matter 
jurisdiction  of  the  City;  or 

(C)  The  attendance  of  a  majority  of  the  members  of  a  pohcy  body  at  a  purely  social,  recreational  or  ceremonial 
occasion  other  than  one  sponsored  or  organized  by  or  for  the  poKcy  body  itself,  provided  that  a  majority  of  the  members  refrains 
from  using  the  occasion  to  discuss  any  business  within  the  subject  matter  jurisdiction  of  this  body,  A  meal  gathering  of  a  policy 
body  before,  during  or  after  a  business  meeting  of  the  body  is  part  of  that  meeting  and  shall  be  conducted  only  under  circumstances 
that  permit  public  access  to  hear  and  observe  the  discussion  of  members,  Such  meetings  shall  not  be  conducted  in  restaurants  or 
other  accommodations  where  public  access  is  possible  only  in  consideration  of  making  a  pui'chase  or  some  other  payment  of  value. 

(C- 1)*    The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  an  open  and  noticed  meeting  of  a  standing 
committee  of  that  body,  provided  that  the  members  of  the  pohcy  body  who  are  not  members  of  the  standing  committee  attend  only 
as  observers. 


(D)     Proceedings  of  the  Department  of  Social  Services  Ch£d  Welfare  Placement  and  Review  Committee  or  similar 
committees  which  exist  to  consider  confidential  information  and  make  decisions  regarding  Department  of  Social  Services  chenls. 

(c)  "Passive  meeting  body"  shall  mean; 

(1)  Advisory  committees  created  by  the  initiative  of  a  member  of  a  policy  body,  the  Mayor,  or  a  department  head; 

(2)  Any  group  that  meets  to  discuss  with  or  advise  the  Mayor  or  any  Department  Head  on  fiscal,  economic,  or  policy 

issues; 

(3)  Social,  recreational  or  ceremonial  occasions  sponsored  or  organized  by  or  for  a  pohcy  body  to  which  a  majority  of  the 
body  has  been  invited, 

(4)  "Passive  meeting  body"  shall  not  include  a  committee  that  consists  solely  of  employees  of  the  City  and  County  of  San 
Francisco  created  by  the  initiative  of  a  member  of  a  pohcy  body,  the  Mayor,  or  a  department  head; 

(5)  Notwithstanding  the  provisions  of  paragi-aph  (4)  above,  "Passive  meeting  body"  shall  include  a  committee  that  consists 
solely  of  employees  of  the  City  and  County  of  San  Francisco  when  such  committee  is  reviewing,  developicg,  modifying,  or  creating 
City  pohcies  or  procedures  relating  to  the  pubhc  health,  safety,  or  welfare  or  relating  to  services  for  the  homeless; 

(d)  "Pohcy  Body"  shall  mean: 

(1)  The  Board  of  Supervisors; 

(2)  Any  other  board  or  commission  enumerated  in  the  Charter; 


(3)  Any  board,  commission,  committee,  or  other  body  created  by  ordinance  or  resolution  of  the  Board  of  Supervisors; 

(4)  Any  advisory  board,  commission,  committee  or  body,  created  by  the  initiative  of  a  policy  body; 

(5)  Any  standing  committee  of  a  policy  body  irrespective  of  its  composition. 

(6)  "Pohcy  Body"  shall  not  include  a  committee  which  consists  solely  of  employees  of  the  City  and  County  of  San 
Francisco,  unless  such  committee  was  established  by  Charter  or  by  ordinance  or  resolution  of  the  Board  of  Supervisors. 
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(7)  Any  advisory  board,  commission,  committee,  or  council  created  by  a  federal,  State,  or  local  grant  whose  members  are 
appointed  by  City  officials,  employees  or  agents. 

(Added  by  Oid  265-93,  App.  8/18/93;  imcndcd  by  Ord  129-98,  App.  4/17/98;  Proposition  G,  1 1/2/99) 

Editor's  note 

*The  drqflers  cf  Proposition  G  (November  2,  1999)  inadvertently  omitted  section  67.3(b)(4)(C-]),  formerly  section  67.3(b) 
(4)(D),  from  the  text  of  the  ordinance  submitted  to  the  voters. 


SEC.  67.4.  PASSIVE  MEETINGS. 


(a)    All  gatberings  of  passive  meeting  bodies  shall  be  accessible  to  individuals  upon  inquiiy  and  to  the  extent  possible 
consistent  widi  the  facilities  in  which,  they  occur. 

(1)  Such  gatherings  need  not  be  formally  noticed,  except  on  the  City's  website  whenever  possible,  although  the  time,  place 
and  nature  of  the  gathering  shall  be  disclosed  upon  inquiry  by  a  member  of  the  public,  and  any  agenda  actually  prepared  for  the 
gathering  shall  be  accessible  to  such  inquii-ers  as  a  public  record. 

(2)  Such  gatherings  need  not  be  conducted  in  any  particular  space  for  the  accommodation  of  members  of  the  public, 
although  members  of  the  public  shall  be  permitted  to  observe  on  a  space  available  basis  consistent  with  legal  and  practical 
restrictions  on  occupancy. 

(3)  Such  gatherings  of  a  business  nature  need  not  provide  opportunities  for  comment  by  members  of  the  public,  although 
the  person  presiding  may,  in  his  or  her  discretion,  entertain  such  questions  or  comments  from  spectators  as  may  be  relevant  to  the 
business  of  the  gathering. 

(4)  Such  gatherings  of  a  social  or  ceremonial  nature  need  not  provide  refreshments  to  spectators. 

(5)  Gatherbgs  subject  to  this  subsection  include  the  following:  advisory  committees  or  other  multimember  bodies  created 
in  writing  or  by  the  initiative  of,  or  otherv,'ise  primarily  formed  or  existing  to  serve  as  a  non-governmental  advisor  to,  a  member  of  a 
policy  body,  the  Mayor,  the  City  Administrator,  a  department  head,  or  any  elective  ofScer,  and  social,  recreational  or  ceremoriial 
occasions  sponsored  or  organized  by  or  for  a  policy  body  to  which  a  majorit)'  of  the  body  has  been  mvited.  This  subsection  shall  not 
apply  to  a  conunittee  which  consists  solely  of  employees  of  the  City  and  County  of  San  Francisco. 

(6)  Gatherings  defined  in  subdivision  (5)  may  hold  closed  sessions  under  circumstances  allowed  by  this  Article. 

(b)  To  the  extent  not  inconsistent  with  State  or  federal  law,  a  policy  body  shall  include  in  any  contract  with  an  entity  that 
owns,  operates  or  manages  any  property  in  which  the  City  has  or  will  have  an  ownership  interest,  including  a  mortgage,  and  on 
wiiich  the  entity  performs  a  government  function  related  to  the  furtherance  of  health,  safety  or  welfare,  a  requii-ement  that  any 
meeting  of  the  governing  boai-d  of  the  entity  to  address  any  matter  relating  to  the  property  or  its  government  related  actr.'ities  on  the 
property,  or  performance  under  the  contract  or  grant,  be  conducted  as  proNnded  in  Subdivision  (a)  of  this  section.  Records  made 
available  to  the  governing  board  relating  to  such  matters  shall  be  likewise  available  to  the  pubhc,  at  a  cost  not  to  exceed  the  actual 
cost  up  to  10  cents  per  page,  or  at  a  higher  actual  cost  as  demonstrated  b  writing  to  such  governing  board. 

(Added  by  Ord  265-93,  App.  8/1 8/93;  amended  by  Ord  287-96.  App,  7/12/96;  Proposition  G,  11/2/99) 


SEC.  67.5.  MEETINGS  TO  BE  OPEN  AND  PUBLIC;  APPLICATION  OF  BROWN 
ACT. 

All  meetmgs  of  any  policy  body  shall  be  open  and  public,  and  governed  by  the  provisions  of  the  Ralph  M.  Brown  Act 
(Government  Code  Sections  54950  et.  seq.)  and  of  this  Article.  In  case  of  inconsistent  requirements  under  the  Brown  Act  and  this 
/^icle,  the  requii-ement  which  would  result  in  greater  or  more  expedited  public  access  shall  apply, 

(Added  by  Otd.  265-93.  App.  8/1 8^3;  amended  by  Proposition  0.  1 1/2/99) 


SEC.  67.6.  CONDUCT  OF  BUSINESS;  TIME  AND  PLACE  FOR  MEETINGS. 

(a)  Each  policy  body,  except  for  advisory  bodies,  shall  establish  by  resolution  or  motion  the  time  and  place  for  holding  regular 
meetings. 
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(b)  Unless  otherwise  required  by  state  or  federal  law  or  necessary  to  inspect  real  property  or  personal  property  which  cannot 
be  conveniently  brought  within  the  territory  of  the  City  and  County  of  San  Francisco  or  to  meet  with  residents  residing  on  property 
owned  by  the  City,  or  to  meet  with  residents  of  another  jurisdiction  to  discuss  actions  of  the  policy  body  that  affect  those  residents, 
all  meetings  of  its  policy  bodies  shall  be  held  within  the  City  and  County  of  San  Francisco. 

■  (c)  If  a  regular  meeting  would  otherwise  fall  on  a  hohday,  it  shall  instead  be  held  on  the  next  business  day,  unless  otherwise 
rescheduled  in  advance, 

(d)  If^  because  of  fire,  flood,  earthquake  or  other  emergency,  it  would  be  unsafe  to  meet  at  the  regular  meeting  place, 
meetings  may  be  held  for  the  duration  of  the  emergency  at  some  other  place  specified  by  the  policy  body.  Tne  change  of  meeting 
site. shall  be  announced,  by  the  most  rapid  means  of  communication  available  at  the  time,  in  a  notice  to  the  local  media  who  have 
requested  written  notice  of  special  meetings  pursuant  to  Government  Code  Section  54956.  Reasonable  attempts  shall  be  made  to 
contact  others  regarding  the  change  in  meeting  location. 

(e)  Meetings  of  passive  meeting  bodies  as  specified  in  Section  67, 6(d)(4)  of  this  article  shall  be  preceded  by  notice  delivered 
personally  or  by  mail,  e-mail,  or  facsimile  as  reasonably  requested  at  least  72  hours  before  the  time  of  such  meetingto  each  person 
who  has  requested,  in  writing,  notice  of  such  meeting.  If  the  advisory  body  elects  to  hold  regular  meetings,  it  shall  provide  by 
bylaws,  or  whatever  other  rule  is  utilized  by  that  advisory  body  for  the  conduct  of  its  business,  for  the  time  and  place  for  holding 
such  regular  meetings,  In  such  case,  no  notice  of  regular  meetings,  other  than  the  posting  of  an  agenda  pursuant  to  Section  67.7  of 
this  article  in  the  place  used  by  the  pohcy  body  which  it  advises,  is  required.  ' 

(f)  Special  meetings  of  any  policy  body,  including  advisory  bodies  that  choose  to  establish  regular  meeting  times,  may  be 
called  at  any  time  by  the  presiding  officer  thereof  or  by  a  majority  of  the  members  thereof,  by  delivering  personally  or  by  mail 
written  notice  to  each  member  of  such  policy  body  .and  the  local  media  who  have  requested  written  notice  of  special  meetings  in 
writing.  Such  notice  of  a  special  meeting  shall  be  delivered  as  described  in  (e)  at  least  72  hours  before  the  time  of  such  meetmg  as 
specified  in  the  notice.  The  notice  shall  specify  the  time  and  place  of  the  special  meeting  and  the  business  to  be  ti-ansacted.  No 
other  business  shall  be  considered  at  such  meetings.  Such  written  notice  may  be  dispensed  with  as  to  any  member  who  at  or  prior  to 
the  time  the  meeting  convenes  files  with  tie  presiding  officer  or  secretary  of  the  body  or  commission  a  written  waiver  of  notice. 
Such  waiver  may  be  given  by  telegram  Such  written  notice  may  also  be  dispensed  with  as  to  any  member  who  is  actually  present  at 
the  meeting  at  the  time  it  convenes.  Each  special  meeting  shall  be  held  at  the  regular  meeting  place  of  the  pohcy  body  except  that 
the  policy  body  may  designate  an  alternate  meeting  place  provided  that  such  alternate  location  is  specified  in  the  notice  of  the 
special  meeting;  flirther  provided  that  the  notice  of  the  special  meeting  shall  be  given  at  least  15  days  prior  to  said  special  meeting 
being  held  at  an  alternate  location.  This  provision  shall  not  apply  where  the  alternative  meeting  location  is  located  within  the  same 
building  as  the  regular  meeting  place. 

(g)  If  a  meeting  must  be  canceled,  continued  or  rescheduled  for  any  reason,  notice  of  such  change  shall  be  provided  to  the 
pubUc  as  soon  as  is  reasonably  possible,  including  posting  of  a  cancellation  notice  in  the  same  manner  as  described  in  Section 
67, 7(c),  and  mailed  notice  if"  sufficient  time  permits, 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.7.  AGENDA  REQUIREMENTS;  REGULAR  MEETINGS. 


(a)  At  least  72  hours  before  a  regular  meeting,  a  policy  body  shall  post  an  agenda  containing  a  meaningful  description  of  each 
item  of  business  to  be  transacted  or  discussed  at  the  meeting.  Agendas  shall  specify  for  each  item  of  business  the  proposed  action  or 
a  statement  the  item  is  for  discussion  only.  In  addition,  a  policy  body  shall  post  a  current  agenda  on  its  Internet  site  at  least  72  hours 
before  a  regular  meeting,  

(b)  A  description  is  meaningful  if  it  is  sufficiently  clear  and  specific  to  alert  a  person  of  average  intelligence  and  education 
whose  interests  are  affected  by  the  item  that  he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more  information  on  the  item.  • 
The  description  should  be  brief,  concise  and  written  in  plain,  easDy  understood  English.  It  shall  refer  to  any  explanatory  documents 
that  have  been  provided  to  the  policy  body  in  connection  with  an  agenda  item,  such  as  con'espondence  or  reports,  and  such 
documents  shaU  be  posted  adjacent  to  the  agenda  or,  if  such  documents  are  of  more  than  one  page  in  length,  made  available  for 
public  inspection  and  copying  at  a  location  indicated  on  the  agenda  during  normal  office  hours. 

(c)  The  agenda  shall  specify  the  time  and  location  of  the  regular  meeting  and  shall  be  posted  in  a  location  that  is  fi^eely 
accessible  to  members  of  the  pubUc, 

(d)  No  action  or  discussion  shall  be  undertaken  on  any  item  not  appearing  on  the  posted  agenda,  except  that  members  of  a 
policy  body  may  respond  to  statements  made  or  questions  posed  by  persons  exercising  their  public  testimony  rights,  to  the  extent  of 
asking  a  question  for  clarification,  providing  a  reference  to  staff  or  other  resources  for  factual  information,  or  requesting  staff  to 
report  back  to  the  body  at  a  subsequent  meeting  concerning  the  matter  raised  by  such  testimony. 
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(e)  Notsvitiistanding  Subdivisbn  (d),  the  policy  body  may  take  action  on  items  of  business  not  appearing  on  the  posted  agenda 
under  any  of  the  fbUowing  conditions: 

(1)  Upon  a  determination  by  a  majority  vote  of  the  body  that  an  accident,  natural  disaster  or  work  force  disruption  poses  a 
tbreal  to  public  health  and  safety. 

(2)  Upon  a  good  feith,  reasonable  determination  by  a  two-thii-ds  vote  of  the  body,  or,  if  less  than  two-thirds  of  the  members 
are  present,  a  unanimous  vote  of  those  members  present,  that  (A)  the  need  to  take  immediate  action  on  the  item  is  so  imperatrv'e  as 
to  threaten  serious  injury  to  the  public  interest  if  action  were  deferred  to  a  subsequent  special  or  regular  meeting,  or  relates  to  a 
purely  commendatory  action,  and  (B)  that  the  need  for  such  action  came  to  the  attention  of  the  body  subsequent  to  the  agenda 
being  posted  as  specified  in  subdivision  (a). 

(3)  The  item  was  on  an  agenda  posted  pursuant  to  subdivision  (a)  for  a  prior  meeting  of  the  body  occurring  not  more  than 
m'c  calendar  days  prior  to  the  date  action  is  taken  on  the  item,  and  at  the  prior  meeting  the  item  was  continued  to  the  meeting  at 
which  action  is  being  taken. 

(f)  Each  board  and  commission  enumerated  in  the  Charter  shall  ensure  that  agendas  for  regular  and  special  meetings  are  made 
available  to  speech  and  hearing  impaired  persons  through  telecommunications  devices  for  the  deaf  telecommunications  relay 
services  or  equivalent  systems,  and,  upon  request,  to  sight  impaired  persons  through  BraiUe  or  enlarged  type. 

(g)  Each  policy  body  shaD  ensure  that  notices  and  agendas  for  regular  and  special  meetings  shaU  include  the  following  notice: 

KNOW  YOUR  RIGHTS  UNDER 
THE  SUNSHINE  ORDINANCE 
(Chapter  67  of  the 
San  Francisco  Administrative  Code) 

Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public. 

Conmiissions,  boards,  councils  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance 
assures  that  deh'berations  are  conducted  before  the  people  and  that  City  operations  are  open  to  the  people's  review, 

FOR  MORE  INFORMATION 
ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE 
ORDINANCE  OR  TO  REPORT  A  VIOLATION 
OF  THE  ORDINANCE,  CONTACT  THE . 
SUNSHINE  ORDINANCE  TASK  FORCE. 

(h)  Each  agenda  of  a  policy  body  covered  by  this  Sunshine  Ordinance  shall  include  the  address,  area  code  and  phone  number, 
fax  number,  e-mail  address,  and  a  contact  person's  name  for  the  Sunshine  Ordmance  Task  Force.  Information  on  how  to  obtain  a 
firee  copy  of  the  Sunshbe  Ordinance  shall  be  included  on  each  agenda. 

(Added  by  Ord.  265-93.  App.  8/18/93;  ameadcd  by  Ord.  292-95,  App.  9/8/95;  Ord.  185-96.  App.  5/8/96;  Proposition  G,  1 1/2/99) 


SEC.  67.7-1.  PUBLIC  NOTIOEREQUmEMENTS. 

(a)  Any  public  notice  that  is  mailed,  posted  or  published  by  a  City  department,  board,  agency  or  commission  to  residents 
residing  within  a  specific  area  to  infom  those  residents  of  a  matter  that  may  impact  their  property  or  that  neighborhood  area,  shall 
be  brief,  concise  and  written  in  plain,  easily  understood  English. 

(b)  The  notice  should  inform  the  residents  of  the  proposal  or  planned  activity,  the  length  of  time  planned  for  the  activity,  the 
effect  of  the  proposal  or  activity,  and  a  telephone  contact  for  residents  who  have  questions. 

(c)  If  the  notice  informs  the  public  of  a  public  meeting  or  hearing,  then  the  notice  shall  state  that  persons  who  are  unable  to 
attend  the  public  meeting  or  hearing  may  submit  to  the  City,  by  the  time  the  proceeding  begins,  written  comments  regarding  the 
subject  of  the  meeting  or  hearing,  that  these  comments  will  be  made  a  part  of  the  official  public  record,  and  that  the  comments  will 
be  brought  to  the  attention  of  the  person  or  persons  conducting  the  public  meeting  or  hearing.  The  notice  should  also  state  the  name 
and  address  of  the  person  or  persons  to  whom  those  written  comments  should  be  submitted, 

(Added  by  Ord.  185-96.  App.  5/8/96;  amended  by  PropositioD  G,  11/2/99) 


SEC.  67.8.  AGENDA  DISCLOSURES:  CLOSED  SESSIONS 


11/9/2011  9:32  Al\4 


(a)    In  addition  to  the  brief  general  description  of  items  to  be  discussed  or  acted  upon  in  open  and  public  session,  the  agenda 
posted  pursuant  to  Government  Code  Section  54954.2,  any  mailed  notice  given  pursuant  to  Government  Code  Section  54954.1,  and 
any  call  and  notice  delivered  to  the  local  media  and  posted  pursuant  to  Government  Code  Section  54956  shall  specify  and  disclose 
the  nature  of  any  closed  sessions  by  providing  all  of  the  following  information: 

(1)  With,  respect  to  a  closed  session  held  pursuant  to  Government  Code  Section  54956.7: 
LICENSE/PEEMIT  DETEEMINAnON: 

 applicant(s)  ,  /  • 

The  space  shall  be  used  to  specify  the  number  of  persons  whose  applications  are  to  be  reviewed. 

(2)  "With,  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54956.8: 

CONFERENCE  WTIH  REAL  PROPERTY 

NEGOTIATOR 

Property; 

Person(s)  negotiating: 

Under  negotiation: 

Price;  Terms  of  payment:  Both:  

The  space  under  "Property"  shall  be  used  to  list  an  address,  including  cross  streets  where  applicable,  or  other  description  or 
name  which  permits  a  reasonably  ready  identification  of  each  par'cel  or  structiu-e  subject  to  negotiation.  Tne  space  under  "Person(s) 
negotiating"  shall  he  used  to  identify  the  person  or  persons  with  whom  negotiations  concerning  that  properfy  are  in  progress,  The 
spaces  under  "Under  negotiation"  shall  be  checked  off  as  appUcable  to  indicate  which  issues  are  to  be  discussed, 

(3)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54956,9, 

either: 

CONEERENCE  WITH  LEGAL  COUNSEL 

Existing  litigation:  '  .  .  . 

 Unspecified  to  protect  service  of  process  ■         .  ' 

 Unspecified  to  protect  settlement  posture 

or: 

CONFERENCE  WITH  LEGAL  COUNSEL 

Anticipated  litigation:  As  defendant  As  plaintiff 

The  space  under  "Existing  litigation"  shall  be  used  to  specifically  identify  a  case  under  discussion  pursuant  to  subdivision  (a)  of 
Government  Code  Section  54956.9,  including  the  case  name,  court,  and  case  number,  unless  the  identification  would  jeopardize  the 
City's  ability  to  effectuate  service  of  process  upon  one  or  more  unserved  parties,  in  which  instance  the  space  in  the  next  succeeding 
line  shall  be  checked,  or  unless  the  identification  would  jeopardize  the  City's  abHity  to  conclude  existing  settlement  negotiations  to 
its  advantage,  in  which  mstance  the  space  in  the  next  succeeding  line  shall  be  checked,  If  the  closed  session  is  called  pursuant  to 
subdivision  (b)  or  (c)  of  Section  54956.9,  the  appropriate  space  shall  be  checked  imder  "Anticipated  litigation"  to  indicate  the  City's 
anticipated  position  as  defendant  or  plaintiff  respectively.  If  more  than  one  instance  of  anticipated  litigation  is  to  be  reviewed,  space 
may  be  saved  by  entering  the  number  of  separate  instances  in  the  "As  defendant"  or  "As  plaintiff'  spaces  or  both  as  appropriate. 

(4)    With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54957, 

either: 

THREAT  TO  PUBLIC  SERVICES  OR  FACILnTES 

Name,  title  and  agencj'  of  law  enforcement  officer(s)  to  be  conferred  with; 

or;  ■  ■  ■ 

PUBLIC  EMPLOYEE  APPOirmffiNr/HTRING 
Title/description  of  position(s)  to  be  filled: 

PUBLIC  EMPLOYEE  PERFORMANCE  '         •  " 

EVALUATION  •  ■ 
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Position  and,  in  the  case  of  a  routine  evaluation,  name  of  employee(s)  being  evaluated: 
on 

PUBLIC  EMPLOYEE  DISMISSAL 
Number  of  employees  affected;  '  ' 

or: 

(5)    Witii  respect  to  every  item  of  business  to  be  discussed  m  closed  session  pursuant  to  Goveniment  Code  Section  54957.6, 

either 

CONFERENCE  WITH  NEGOTIATOR 
COLLECm'E  BARGAINING 
Name. and  title  of  City's  negotiator: 

Organization(s)  representing: 

 Police  officers,  firefighters  and  aLTJort  police 

 Transit  Workers 

 Nurses 

 Miscellaneous  Employees 

Anticipated  issue(s)  under  negotiation: 

 Wages 

 ^  Hours 

 Benefits 

 Working  Conditions 

 Other  (specify  if  known) 

 All 

Where  renegotiating  a  memorandum  of  understanding  or  negotiating  a  successor  memorandum  of  understanding,  the  name  of  the 
memorandum  of  understanding: 

In  case  of  multiple  items  of  business  under  the  same  category,  lines  may  be  added  and  the  location  of  information  may  be 
reformatted  to  eliminate  unnecessary  duplication  and  space,  so  long  as  the  relationship  of  information  concerning  the  same  item  is 
reasonably  clear  to  the  reader.  As  an  alternative  to  the  inclusion  of  lengthy  lists  of  names  or  other  information  in  the  agenda,  or  as  a 
means  of  adding  items  to  an  earlier  completed  agenda,  the  agenda  may  incoiporate  by  reference  separately  prepared  documents 
containing  the  required  information,  so  long  as  copies  of  those  documents  are  posted  adjacent  to  the  agenda  within  the  time  periods 
required  by  Government  Code  Sections  54954.2  and  54956  and  provided  with  any  mailed  or  delivered  notices  required  by  Sections 
54954.1  or  54956. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  Q,  11/2/99) 


SEC.  67.8-1.  ADDmONAL  REQUIREMENTS  FOR  CLOSED  SESSIONS. 

(a)  All  closed  sessions  of  any  policy  body  covered  by  this  Ordinance  shall  be  either  audio  recorded  or  audio  and  video 
recorded  in  their  entirety  and  all  such  recordings  shall  be  retained  for  at  least  TEN  years,  or  permanently  where  technologically  and 
economically  feasible.  Closed  session  recordings  shall  be  made  available  whenever  all  rationales  for  closing  the  session  are  no 
longer  applicable.  Recordings  of  closed  sessions  of  a  policy  body  covered.by  this.Ordbance,  wherein  the  justification  for  the  closed 
session  is  due  to  "anticipated  litigation"  shall  be  released  to  the  pubHc  in  accordance  vnth  any  of  the  follo^dng  provisions:  TWO 
yean  after  the  meetmg  if  no  litigation  is  filed;  UPON  EXPIRATION  of  the  statute  of  limitations  for  the  anticipated  litigation  if  no 
litigation  is  filed;  as  soon  as  the  controversy  leading  to  anticipated  Utigation  is  settled  or  concluded. 

(b)  Each  agenda  item  for  a  policy  body  covered  by  this  ordinance  that  involve  existing  litigation  shall  identify  the  court,  case 
number,  and  date  the  case  was  filed  on  the  written  agenda.  For  each  agenda  item  for  a  group  covered  by  this  ordinance  that 
involves  anticipated  litigation,  the  City  Attorney's  Office  or  the  policy  body  shall  disclose  at  any  time  requested  and  to  any  member 
of  the  public  whether  such  anticipated  litigation  developed  into  litigation  and  shall  identify  the  court,  case  number,  and  date  the 
case  was  filed. 

(Added  by  Propoirtjon  G.  1 1/2/99) 

~SEC^67.9.  AGENDAS        RELATED  MATERIALS:  PUBLIC 
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(a)  Agendas  of  meetings  and  any  other  documents  on  file  with  the  clerk  of  the  pohcy  body,  when  intended  for  distribution  to 
all,  or  a  majority  of  all,  of  the  members  of  a  policy  body  in  connection  with  a  matter  anticipated  for  discussion  or  consideration  at  a 
public  meeting  shall  be  made  available  to  the  public.  To  the  extent  possible,  such  documents  shall  also  be  made  available  through 
the  policy  body's  Internet  site,  However,  this  disclosure  need  not  include  any  material  exempt  from  public  disclosure  under  this 
ordinance. 

(b)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  intended  for  distribution  to  a  policy  body 
.  prior  to  commencement  of  a  public  meeting  shall  be  made  available  for  pubhc  inspection  and  copying  upon  request  prior  to 

commencement  of  such  meeting,  whether  or  not  actually  distributed  to  or  received  by  the  body  at  the  time  of  the  request. 

(c)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  distributed  during  a  public  meeting  but  prior 
to  commencement  of  their  discussion  shall  be  made  available  for  public  inspection  prior  to  commencement  of,  and  during,  their 
discussion. 

(d)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  distributed  during  their  discussion  at  a  pubhc' 
meeting  shall  be  made  available  for  public  inspection  immediately  or  as  soon  thereafter  as  is  practicable. 

(e)  A  policy  body  may  charge  a  duplication  fee  of  one  cent  per  page  for  a  copy  of  a  public  record  prepared  for  consideration 
at  a  public  meeting,  unless  a  special  fee  has  been  established  pursuant  to  the  procedure  set  forth  in  Section  67J28(d).  Neither  this 
section  nor  the  California  Public  Records  Act  (Government  Code  sections  6250  et  seq.)  shall  be  construed  to  limit  or  delay  the 
public's  ri^t  to  inspect  any  record  requii'ed  to  be  disclosed  by  that  act,  whether  or  not  distributed  to  a  policy  body. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 


SEC.  67.10.  CLOSED  SESSIONS:  PERMTTTED  TOPICS. 

A  policy  body  may,  but  is  not  required  to,  hold  closed  sessions: 

(a)  With  the  Attorney  General,  District  Attorney,  Sheiiff,  or  Chief  of  Police,  or  their  respective  deputies,  on  matters  posing  a 
threat  to  the  security  of  public  buildings  or  a  threat  to  the  public's  right  of  access  to  public  services  or  public  facilities. 

(b)  To  consider  the  appointment,  employment,  evaluation  of  performance,  or  dismissal  of  a  City  employee,  rf  the  policy  body 
has  the  authority  to  appoint,  employ,  or  dismiss  the  employee,  or  to  hear  complaints  or  charges  brought  against  the  employee  by 
another  person  or  employee  unless  the  employee  complained  of  requests  a  public  hearing.  The  body  may  exclude  from  any  such 
pubhc  meeting,  and  shall  exclude  from  any  such  closed  meeting,  during  the  comments  of  a  complainant,  any  or  all  other 
complainants  in  the  matter.  The  term  "employee"  as  used  in  this  section  shah  not  include  any  elected  official,  member  of  a  poHcy 
body  or  applicant  for  such  a  position,  or  person  providing  services  to  the  City  as  an  independent  contractor  or  the  employee 
thereof,  including  but  not  limited  to  independent  attorneys  or  law  fiims  providmg  legal  services  to  the  City  for  a  fee  rather  than  a 
'salary. 

(c)  .  Notwithstanding  section  (b),  an  Executive  Compensation  Committee  estabhshed  pursuant  to  a  Memorandum  of 
Understanding  -with  the  Municipal  Executives  Association  may  meet  in  closed  session  when  evaluating  the  performance  of  an 
individual  officer  or  employee  subject  to  that  Memorandum  of  Understanding  or  when  establishing  performance  goals  for  such  an 
officer  or  employee  where  the  setting  of  such  goals  requires  discussion  of  that  individual's  performance. 

(d)  Based  on  advice  of  its  legal  counsel,  and  on  a  motion  and  vote  in  open  session  to  assert  the  attorney-client  privilege,  to 
confer  with,  or  receive  advice  from,  its  legal  counsel  regarding  pending  litigation  when  discussion  in  open  session  concerning  those 
matters  would  likely  and  unavoidably  prejudice  the  position  of  the  City  in  that  Litigation.  Litigation  shall  be  considered  pending 
when  any  of  the  following  circumstances  exist: 

(1)  An  adjudicatory  proceeding  before  a  court,  adminisfrative  body  exercising  its  adjudicatory  authority,  hearing  officer,  or 
arbifrator,  to  which  the  City  is  a  party,  has  been  initiated  formally;  or, 

(2)  A  point  has  been  reached  where,  in  the  opinion  of  the  pohcy  body  on  the  advice  of  its  legal  counsel,  based  on  existing 
facts  and  circumstances,  there  is  a  significant  exposure  to  htigation  against  the  City,  or  the  body  is  meeting  only  to  decide  whether  a 
closed  session  is  authorized  pursuant  to  that  advice  or,  based  on  those  facts  and  circumstances,  the  body  has  decided  to  initiate  or  is 
deciding  whether  to  initiate  litigation. 

(3)  A  closed  session  may  not  be  held  under  this  section  to  consider  the  qualifications  or  engagement  of  an  independent 
confract  attorney  or  law  firm,  for  litigation  services  or  otherwise, 

(e)  'With  the  City's  designated  representatives  regarding  matters  v/ithin  the  scope  of  collective  bargaining  or  meeting  and 
conferring  with  public  employee  organizations  when  a  pohcy  body  has  authority  over  such  matters. 
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(!)    Such  closed  sessions  shall  be  for  the  purpose  of  reviewing  the  City's  position  and  instructing  its  designated 
representatives  and  may  take  place  solely  prior  to  and  during  active  consultations  and  discussions  between  the  City's  designated 
representatives  and  Ae  representatives  of  employee  organizations  or  the  unrepresented  employees.  A  policy  body  shall  not  discuss 
compensation  or  other  contractual  matters  in  closed  session  with  one  or  more  employees  directly  interested  in  the  outcome  of  the 
negotiations. 

(2)    In  addition  to  the  closed  sessions  authorized  by  subsection  67. 10(e)(1),  a  policy  body  subject  to  Government  Code 
Section  3501  may  hold  closed  sessions  with  its  designated  representatives  on  mandatory  subjects  within  the  scope  of  representation 
of  its  represented  employees,  as  determined  pursuant  to  Section  3504. 

(Added  bj'  Ord.  265-93.  Apjx  8/18/93;  unended  by  Otd.  37-98.  App.  1/23/98;  Proposition  G.  11/2/99) 

SEC.  67.11.  STATEINIENT  OFREASONS  FORCLOSED  SESSIONS. 

Prior  to  any  closed  session,  a  policy  body  shall  state  the  general  reason  or  reasons  for  the  closed  session,  and  shall  cite  the 
statutory  authority,  including  the  specific  section  and  subdivision,  or  other  legal  authority  under  which  the  session  is  being  held.  In 
the  closed  session,  the  policy  body  may  consider  only  those  matters  covered  in  its  statement.  In  the  case  of  regular  and  special 
meetings,  the  statement  shall  be  made  in  tlie  form  of  the  agenda  disclosures  and  specifications  required  by  Section  67.8  of  this 
Article.  In  the  case  of  adjourned  and  continued  meetings,  the  statement  shall  be  made  with  the  same  disclosures  and  specifications 
required  by  Section  67.8  of  this  Article,  as  part  of  the  notice  provided  for  the  meeting. 

In  the  case  of  an  item  added  to  the  agenda  as  a  matter  of  urgent  necessity,  the  statement  shall  be  made  prior  to  the  determination 
of  urgency  and  witii  the  same  disclosures  and  specifications  as  if  the  item  had  been  included  in  the  agenda  pursuant  to  Section  67.8 
of  this  Article.  Nothing  in  this  section  shall  require  or  authorize  a  disclosure  of  information  prohibited  by  state  or  federal  law. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.12.  DISCLOSURE  OF  CLOSED  SESSION  DISCUSSIONS  AND  ACTIONS. 

(a)  After  every  closed  session,  a  policy  body  may  in  its  discretion  and  in  the  public  interest,  disclose  to  the  public  any  portion 
of  its  discussion  that  is  not  confidential  under  federal  or  state  law,  the  Charter,  or  non-waivable  privilege.  The  body  shall,  by  motion 
and  vote  in  open  session,  elect  either  to  disclose  no  information  or  to  disclose  the  information  that  a  majority  deems  to  be  in  the 
public  interest  The  disclosure  shall  be  made  through  the  presiding  officer  of  the  body  or  such  other  person,  present  in  the  closed 
session,  whom  he  or  she  designates  to  convey  the  information. 

(b)  A  policy  body  shaD  publicly  report  any  action  taken  m  closed  session  and  the  vote  or  abstention  of  every  member  present 
thereon,  as  follows: 

(1)  Real  Property  Negotiations:  Approval  given  to  a  policy  body's  negotiator  concerning  real  estate  negotiations  pursuant 
to  Government  Code  Section  54956.8  shall  be  reported  as  soon  as  the  agreement  is  final.  If  its  own  approval  renders  the  agreement 
final,  the  policy  body  shall  report  that  approval,  the  substance  of  the  agreement  and  the  vote  thereon  m  open  session  immediately. 
If  final  approval  rests  with  another  party  to  the  negotiations,  the  body  shall  disclose  the  fact  of  that  approval,  the  substance  of  the 
agreement  and  the  body's  vote  or  votes  thereon  upon  inquiry  by  any  person,  as  soon  as  the  other  party  or  its  agent  has  informed  the 
body  of  its  approval.  If  notwithstanding  the  final  approval  there  are  conditions  precedent  to  the  final  consummation  of  ihe 
transaction,  or  there  are  multiple  contiguous  or  closely  located  properties  that  are  being  considered  for  acquisition,  the  document 
refcnred  to  in  Subdivision  (b)  of  this  Section  need  not  be  disclosed  until  the  condition  has  been  satisfied  or  the  agreement  has  been 
reached  with  respect  to  all  the  properties,  or  both. 

(2)  Litigation:  Direction  or  approval  given  to  the  body's  legal  counsel  to  prosecute,  defend  or  seek  or  refrain  from  seeking 
appellate  review  or  relief,  or  to  otherwise  enter  as  a  party,  intervenor  or  amicus  curiae  in  any  form  of  litigation  as  the  result  of  a 
consultation  pursuant  to  Government  Code  Section  54956.9  shall  be  reported  in  open  session  as  soon  as  given,  or  at  the  first 
meeting  after  an  adverse  party  has  been  served  in  the  matter  if  immediate  disclosure  of  the  City's  intentions  would  be  contrary  to 
the  public  interest.  The  report  shall  identify  the  adverse  party  or  parties,  any  co-parties  with  the  City,  any  existing  claim  or  order  to 
be  defended  against  or  any  factual  cij-cumstances  or  contractual  dispute  giving  rise  to  the  City's  complaint,  petition  or  other 
litigation  initiative. 

(3)  Settlement:  A  policy  body  shall  neither  solicit  nor  agree  to  any  term  in  a  settlement  which  would  preclude  the  release  of 
the  text  of  the  settlement  itself  and  any  related  documentation  communicated  to  or  received  from  the  adverse  party  or  parties.  Any 
written  settlement  agreement  and  any  documents  attached  to  or  referenced  in  the  settiement  agreement  shall  be  made  publicly 
avaiiable  at  least  10  calendar  days  before  the  meeting  of  the  policy  body  at  which  the  settiement  is  to  be  approved  to  the  extent  that 
the  settlement  would  commit  the  City  or  a  department  thereof  to  adopting,  modifying,  or  discontinuiog  an  existing  policy,  practice 
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or  progi'am  or  otherwise  acting  otlier  than  to  pay  an  amount  of  money  less  than  S50,000.  The  agenda  for  any  meeting  in  which  a 
.  settlement  subject  to  this  Section  is  discussed  shall  identify  the  names  of  the  parties,  the  case  number,  the  court,  and  the  material 
terms  of  the  settlement.  Where  the  disclosure  of  documents  in  a  litigation  matter  that  has  been  settled  could  be  detrimental  to  the 
City's  interest  in  pending  litigation  arisoig  from  the  same  facts  or  incident  and  involving  a  party  not  a  party  to  or  otherwise  aware  of 
the  settlement,  the  documents  required  to  be  disclosed  by  Subdivision  (b)  of  this  Section  need  not  be  disclosed  until  the  other  case 
is  settled  or  otherwise  finally  concluded. 

(4)  ■  Employee  Actions;  Action  taken  to  appoint,  employ,  dismiss,  transfer  or  accept  the  resignation  of  a  pubhc  employee  in 
closed  session  pnrsuantto  Government  Code  Section  54957  shall  be  reported  immediately  in  a  manner  that  names  the  employee, 
the  action  taken  and  position  affected  and,  in  the  case  of  dismissal  for  a  violation  of  law  or  of  the  pohcy  of  the  City,  the  reason  for 
dismissal.  "Dismissal"  within  the  meaning  of  this  ordinance  includes  any  termination  of  employment  at  the  wall  of  the  employer 
rather  than  of  the  employee,  however  characterized.  The  proposed  terms  of  any  separation  agreement  shall  be  immediately 
disclosed  as  soon  as  presented  to  the  body,  and  its  final  terms  shall  be  mimediately  disclosed  iipon  approval  by  the  body. 

(5)  Collective  Bargaining:  Any  collectively  bargamed  agreement  shall  be  made  pubUcly  available  at  least  15  calendar  days 
before  the  meeting  of  the  policy  body  to  which  the  agi-eement  is  to  be  reported. 

(c)  Reports  required  to  be  made  immediately  may  be  made  orally  or  in  writing,  but  shall  be  supported  by  copies  of  any 
contracts,  settlement  agreements,  or  other  documents  related  to  £he  transaction  that  were  finally  approved  or  adopted  in  the  closed 
session  and  that  embody  the  infoimation  required  to  be  disclosed  immediately  shall  be  provided  to  any  person  who  has  made  a 
written  request  regarding  that  item  following  the  posting  of  the  agenda,  or  who  has  made  a  standing  request  for  all  such 
documentation  as  part  of  a  request  for  notice  of  meetings  pursuant  to  Government  Code  Sections  54954.1  or  54956. 

(d)  A  written  summary  of  the  information  required  to  be  immediately  reported  pursuant  to  this  Section,  or  documents 
embodying  that  infoimation,  shall  be  posted  by  the  close  of  business  on  the  next  business  day  following  the  meeting,  in  the  place 
where  the  meeting  agendas  of  the  body  are  posted. 

(Added  by  Ord.  265-93,  App.  8/1 S/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.13.  BARRIERS  TO  ATTENDANCE  PROBDBITED. 


(a)  No  policy  body  shall  conduct  any  meeting,  conference  or  other  function  in  any  facility  that  excludes  persons  on  the  basis 
of  actual  or  presumed  class  identity  or  characteristics,  or  which  is  inaccessible  to  persons  with  physical  disabilities,  or  where 
members  of  the  public  may  not  be  present  without  making  a  payment  or  purchase.  Whenever  the  Board  of  Supervisors,  a  board  or 
commission  enumerated  in  the  charter,  or  any  committee  thereof  anticipates  that  the  number  of  persons  attending  the  meeting  will 
exceed  the  legal  capacity  of  the  meeting  room,  any  pubhc  address  system  used  to  amplify  sound  in  the  meetiog  room  shall  be 
extended  by  supplementary  speakers  to  permit  the  overflow  audience  to  listen  to  the  proceedings  in  an  adjacent  room  or 
passageway,  unless  such  supplementary  speakers  would  disrupt  the  operation  of  a  City  office. 

(b)  Each  hoard  and  commission  enumerated  m  the  charter  shall  provide  sign  language  interpreters  or  note-takers  at  each 
regular  meeting,  provided  that  a  request  for  such  services  is  communicated  to  the  secretary  or  clerk  of  the  board  or  commission  at 
least  48  hours  before  the  meeting,  except  for  Monday  meetings,  for  which  the  deadline  shall  be  4  p.m.  of  the  last  business  day  of 
the  preceding  week. 

(c)  Each  board  and  commission  enumerated  in  the  charter  shall  ensure  that  accessible  seating  for  persons  with  disabilities, 
iocluding  those  using  wheelchairs,  is  made  available  for  each  regular  and  special  meeting. 

(d)  Each  boai'd  and  commission  enumerated  in  the  charter  shall  include  on  the  agenda  for  each  regular  and  special  meeting  the 
following  statement:  "In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies,  environmental  Ulnesses, 
multiple  chemical  sensitivity  or  related  disabihties,  attendees  at  pubhc  meetings  are  reminded  that  other  attendees  may  be  sensitive 
to  various  chemical  based  products.  Please  help  the  City  accommodate  these  individuals." 

(e)  The  Board  of  Supervisors  shall  seek  to  provide  translators  at  each  of  hs  regular  meetings  and  aE  meetings  of  its  committees 
for  each  language  requested,  where  the  translation  is  necessary  to  enable  San  Francisco  residents  with  limited  English  proficiency  to 
participate  in  the  proceedings  provided  that  a  request  for  such  translation  services  is  communicated  to  the  Clerk  of  the  Board  of 
Supervisors  at  least  48  hours  before  the  meeting.  For  meetings  on  a  Monday  or  a  Tuesday,  the  request  must  be  made  by  noon  of  the 
last  business  day  of  the  preceding  weeL  The  Clerk  of  the  Boai'd  of  Supervisors  shall  first  solicit  volunteers  fi^om  the  ranks  of  City 
employees  and/or  fi-om  the  community  to  serve  as  translators.  If  volunteers  are  not  available  the  Clerk  of  the  Board  of  Supervisors 
may  next  sohcit  translators  fi'om  non-profit  agencies,  which  may  be  compensated.  If  these  options  do  not  provide  the  necessary 
ti-anslation  services,  the  Clerk  may  employ  professional  translators.  The  unavailability  of  a  translator  sfaaU  not  affect  the  ability  of 
the  Board  of  Supervisors  or  its  committees  to  deliberate  or  vote  upon  any  matter  presented  to  them.  In  any  calendar  year  in  which 
the  costs  to  the  City  for  providing  translator  services  under  this  subsection  exceeds  $20,000,  the  Board  of  Supervisors  shaU,  as  soon 
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as  possible  thereafter,  review  the  provisions  of  this  subsection. 

(Added  by  Oid.  265-93.  App.  8/1&/93;  amended  by  Old.  292-95.  App.  9/8/95;  Ord.  4S2-96,  App'.  12/20/96;  PropositioD  G.  ll/2'99) 


SEC.  67.14.  VIDEO  AND  AUDIO  RECORDING,  FILMING  AND  STILL 
PHOTOGRAPm^ 


(a)  .Any  person  attending  an  open  and  public  meeting  of  a  policy  body  shall  have  the  right  to  record  the  proceedings  mth  an 
audio•or^^dco  recorder  or  a  still  or  motion  picture  camera,  or  to  broadcast  the  proceedings,  in  the  absence  of  a  reasonable  finding 
of  the  policy  body  that  the  recording  or  broadcast  cannot  continue  without  such  noise,  illumbation  or  obstruction  of  view  as  to 
constitute  a  persistent  disruption  of  the  proceedings. 

(b)  Each  board  and  commission  enumerated  in  the  Charter  shall  audio  record  each  regular  and  special  meeting.  Each  such 
audio  recording,  and  any  audio  or  video  recording  of  a  meeting  of  any  other  pohcy  body  made  at  the  direction  of  the  policy  body 
■shall  be  a  public  record  subject  to  inspection  pursuant  to  the  California  Pubhc  Records  Act  (Government  Code  Section  6250  et 
seq.),  and  shaO  not  be  erased  or  destroyed.  Inspection  of  any  such  recording  shall  be  provided  without  charge  on  an  appropriate 
play  back  device  made  available  by  the  City. 

(c)  Every  City  policy  body,  agency  or  department  shall  audio  or  video  every  noticed  regular  meeting,  special  meeting,  or 
hearing  open  to  the  pubhc  held  m  a  City  Hall  hearing  room  that  is  equipped  with  audio  or  video  recording  facilities,  except  to  the 
extent  that  such  facilities  may  not  be  available  for  technical  or  other  reasons.  Each  such  audio  or  video  recording  shall  be  a  pubhc 
record  subject  to  inspection  pursuant  to  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.),  and  shall  not 
be  erased  or  destroyed.  The  City  shall  make  such  audio  or  video  recording  available  in  digital  form  at  a  centraUzed  location  on  the 
City's  web  site  (www.sfgov.org)  v,ithin  seventy-tvi'o  hours  of  the  date  of  the  meeting  or  hearing  and  for  a  period  of  at  least  two 
years  after  the  date  of  the  meeting  or  hearing.  Inspection  of  any  such  recording  shall  also  be  provided  without  charge  on  an 
appropriate  play  back  device  made  available  by  the  City.  This  subsection  (c)  shall  not  be  construed  to  hmit  or  in  any  way  modify 
the  duties  created  by  any  other  provision  of  this  article,  including  but  not  limited  to  the  requirements  for  recording  closed  sessions 
as  stated  in  Section  67.8-1  and  for  recording  meetings  of  boards  and  commissions  enumerated  in  the  Charter  as  stated  in  subsection 
(b)  above. 

(Added  by  Ord.  265-93,  App,  8/18/93;  amended  by  Proposition  G.  1172/99;  Ord  80-08,  FD=  No.  071596) 


SEC.  67.15.  PUBLIC  TESTIMONY. 


(a)  Every  agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the  public  to  directly  address  a  policy  body 
on  items  of  mterest  to  the  pubhc  that  are  within  pohcy  body's  subject  matter  jurisdiction,  provided  that  no  action  shall  be  taken,  on 
any  item  not  appearing  on  the  agenda  unless  the  action  is  otherwise  authorized  by  Section  67.7(e)  of  this  article.  However,  in  the 
case  of  a  meeting  of  the  Board  of  Supervisors,  the  agenda  need  not  provide  an  opportunity  for  members  of  the  public  to  address  the 
Board  on  any  item  that  has  ah-eady  been  considered  by  a  committee,  composed  exclusively  of  members  of  the  Board,  at  a  pubhc 
meeting  wherein  all  interested  members  of  the  public  were  afforded  the  opportunity  to  address  the  committee  on  the  item,  before  or 
during  the  committee's  consideration  of  the  item,  unless  the  item  has  been  substantially  changed  since  the  committee  heard  the 
item,  as  determined  by  the  Board. 

(b)  Every  agenda  for  special  meetings  at  which  action  is  proposed  to  be  taken  on  an  item  shall  provide  an  opportunity  for  each 
member  of  the  pubhc  to  du^ctly  address  the  body  concerning  that  item  prior  to  action  thereupon. 

(c)  A  policy  body  may  adopt  reasonable  regulations  to  ensure  that  the  intent  of  subdivisions  (a)  and  (b)  are  carried  out, 
bcluding,  but  not  limited  to,  regulations  limiting  the  total  amount  of  time  allocated  for  pubhc  testimony  on  particular  issues  and  for 
each  individual  speaker.  Each  pohcy  body  shall  adopt  a  rule  providing  that  each  person  wishing  to  speak  on  an  item  before  the 
body  at  a  regular  or  special  meeting  shall  be  permitted  to  be  heard  once  for  up  to  three  minutes.  Tune  limits  shall  be  apphed 
uniformly  to  members  of  the  pubhc  wishing  to  testify. 

(d)  A  policy  body  shall  not  abridge  or  prohibit  pubhc  criticism  of  the  pohcy,  procedm-es,  programs  or  services  of  the  City,  or 
of  any  other  aspect  of  its  proposals  or  activities,  or  of  the  acts  or  omissions  of  the  body,  on  the  basis  that  the  performance  of  one  or 
more  public  employees  is  imphcated,  or  on  any  basis  other  than  reasonable  time  constraints  adopted  in  regulations  pursuant  to 
Subdivision  (c)  of  this  Section. 

(e)  To  facilitate  pubhc  input,  any  agenda  changes  or  continuances  shall  be  announced  by  the  presiding  officer  of  a  pohcy  body 
at  the  beginning  of  a  meeting,  or  as  soon  thereafter  as  the  change  or  continuance  becomes  known  to  such  presiding  officer. 

(Added  by  Ord.  26S-93,  App.  8/1 8/93;  amended  by  ProposilioD  0,  1 1/2/99) 
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SEC.  67.16.  MINTJTES. 


The  clerk  or  secretary  of  each  board  and  commission  enumerated  in  the  Charter  shall  record  the  minutes  for  each  regular  and 
special  meeting  of  the  board  or  commission.  The  minutes  shall  state  the  time  the  meeting  was  called  to  order,  the  names  of  the 
members  attending  the  meeting,  the  roll  call  vote  on  each  matter  considered  at  the  meeting,  the  time  the  board  or  commission  began 
and  ended  any  closed  session,  the  names  of  the  members  and  the  names,  and  titles  where  applicable,  of  any  other  persons  attending 
any  closed  session,  a  list  of  those  members  of  the  public  who  spoke  on  each  matter  if  the  speaJcers  identified  themselves,  whether 
such  speakers  supported  or  opposed  the  matter,  a  brief  summary  of  each  person's  statement  during  the  pubhc  comment  period  for 
each  agenda  itenij  and  the  time  the  meeting  was  adjourned.  Any  person  speaking  during  a  public  comment  period  may  supply  a 
brief  written  summary  of  their  comments  which  shall,  if  no  more  than  150  words,  be  included  in  the  minutes. 

■  The  draft  minutes  of  each  meeting  shall  be  available  for  inspection  and  copying  upon  request  no  later  than  ten  working  days 
after  the  meeting.  The  officially  adopted  minutes  shall  be  available  for  inspection  and  copying  upon  request  no  later  than  ten 
working  days  after  the  meeting  at  which  the  minutes  are  adopted.  Upon  request,  minutes  required  to  be  produced  by  this  Section 
shaE  be  made  available  in  BraiUe  or  mcreased  type  size. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.17.  PUBLIC  COMMENT  BY  MEMBERS  OF  POLICY  BODIES.  ™ 

Every  member  of  a  policy  body  retains  the  fuU  constitutional  rights  of  a  citizen  to  comment  pubhcly  on  the  wisdom  or  propriety 
of  government  actions,  including  those  of  the  policy  body  of  which  he  or  she  is  a  member.  Policy  bodies  shall  not  sanction,  reprove 
or  deprive  members  of  their  rights  as  elected  or  appointed  officials  for  expressing  their  judgments  or  opinions,  including  those  which 
deal  with  the  perceived  inconsistency  of  non-pub  he  discussions,  communications  or  actions  with  the  requirements  of  State  or 
Federal  law  or  of  this  ordinance,  The  release  of  specific  factual  information  made  confidential  by  State  or  Federal  law  including,  but 
not  limited  to,  the  privilege  for  confidential  attorney- client  communications,  may  be  the  basis  for  a  request  for  mjunctive  or 
declaratory  relief^  of  a  complakit  to- the  Mayor  seeking  an  accusation  of  misconduct,  or  both. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

ARTICLE  HI: 
PUBLIC  INFORMATION  AND  PUBLIC  RECORDS 


Sec.  67,20. 

Definitions. 

Sec.  67,21. 

Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals. 

Sec,  67,21-1. 

Policy  Regarding  Use  and  Purchase  of  Computer  Systems. 

Sec.  67.22, 

Release  of  Oral  Public  Information. 

Sec.  6723. 

Public  Review  File — Policy  Body  Communications. 

Sec.  67.24. 

Public  InfoiTnation  that  Must  Be  Disclosed. 

Sec,  67.25, 

Immediacy  of  Response, 

Sec,  67,26, 

Withholding  Kept  to  a  Minimum, 

Sec.  67.27. 

Justification  of  Withholding. 

Sec.  67.28. 

Fees  for  Duplication. 

Sec.  67.29. 

Index  to  Records. 

Sec.  67.29-1. 

Records  Survive  Transition  of  OfBcials. 
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Sec.  67.29-2.  Internet  AccessA^'orld  Wide  Web  Mmimum  Standards. 
Sec.  6729-3. 

Sec.  67.29-4.  Lobbyist  On  Behalf  of  the  City. 

Sec.  6729-5.  Calendan  of  Certain  OfScials, 

Sec.  67.29-6.  Sources  of  Outside  Funding. 

Sec.  67.29-7.  Correspondence  and  Records  Shall  Be  Maintained. 


SEC.  67.20.  DEFINTnONS. 

ViTienever  in  this  article  the  following  words  or  phrases  are  used,  they  shall  mean: 

(a)  "Department"  shall  mean  a  department  of  the  City  and  County  of  San  Francisco. 

(b)  "Public  Information"  shall  mean  the  content  of  "public  records"  as  defined  in  the  Ca.lifoniia  Public  Records  Act 
(Government  Code  Section  6252),  whether  provided  in  documentary  form  or  in  an  oral  communication.  "Pubhc  Information"  shall 
not  mclude  "computer  software"  developed  by  the  City  and  County  of  San  Francisco  as  defined  in  the  California  Public  Records 
Act  (Government  Code  Section  6254.9). 

(c)  "Supervisor  of  Records"  shall  mean  the  City  Attorney. 

(Added  by  Ord.  265-93.  App.  S/18/93;  amended  by  Ord  375,  App.  9/30/96;  Proposition  G,  U/2/99) 


SEC.  67.21.  PROCESS  FOR  GAIMNG  ACCESS  TO  PUBLIC  RECORDS; 
ADMINISTRATIVE  APPEALS. 


(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter  referred  to  as  a 
custodian  of  a  public  record)  shall,  at  normal  times  and  durmg  normal  and  reasonable  hours  of  operation,  without  unreasonable 
delay,  and  without  requiring  an  appointment,  permit  the  pubhc  record,  or  any  segregable  portion  of  a  record,  to  be  inspected  and 
examined  by  any  person  and  shall  furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge,  not  to  exceed  the  lesser 
of  the  actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shaU,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a  request  for  inspection 
or  copy  of  a  pubhc  record,  comply  with  such  request.  Such  request  may  be  dehvered  to  the  office  of  the  custodian  by  the  requester 
orally  or  in  writing  by  fax,  postal  delivery,  or  e-mail.  If  the  custodian  beheves  the  record  or.  information  requested  is  not  a  public 
record  or  is  exempt,  the  custodian  shall  justify  withholding  any  record  by  demonstrating,  in  witmg  as  soon  as  possible  and  within 
ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express  provisions  of  this  ordinance. 

(c)  A  custodian  of  a  public  record  &hz.]\.  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of  any  records  or 
information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not  the  contents  of  those  records  are  exempt 
from  disclosure  and  shall,  when  requested  to  do  so,  provide  m  writing  within  seven  days  following  receipt  of  a  request,  a  statement 
as  to  the  existence,  quantity,  form  and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enough  specificity  to 
enable  a  requester  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  pubhc  record,  when  not  in 
possession  of  the  record  requested,  shall  assist  a  requester  in  directing  a  request  to  the  proper  office  or  staff  person. 

(d)  If  the  custodian  refijses,  fails  to  comply,  or  incompletely  compUes  with  a  request  described  in  (b),  the  person  maldngthe 
request  may  petition  the  supervisor  of  records  for  a  determination  whether  the  record  requested  is  public.  The  supervisor  of 
records  shall  inform  the  petitioner,  as  soon  as  possible  and  within  10  days,  of  its  determination  whether  the  record  requested,  or  any 
part  of  the  record  requested,  is  public.  Where  requested  by  the  petition,  and  where  otheiwise  desirable,  this  determination  shall  be 
in  writing.  Upon  the  determination  by  the  supcivisor  of  records  that  the  record  is  public,  the  supervisor  of  records  shall  immediately 
order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any 
such  order  within  5  days,  the  supervisor  of  records  shall  notify  the  district  attorney  or  the  attorney  general  who  shall  take  whatever 
measures  she  or  he  deems  necessary  and  appropriate  to  insure  compliance  with  the  provisions  of  this  ordinance, 

(c)    If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b)  above  or  if  a  petition  is 
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denied  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine  Task  Porce  for 
a  determination  whether  the  record  requested  is  public.  The  Sunsiiine  Task  Force  shall  inform  the  petitioner,  as  soon  as  possfole  and 
within  2  days  after  its  next  meeting  but  in  no  case  later  tiian  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination 
whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public,  Where  requested  by  the  petition,  and  where  otherwise 
desirable,  this  determination  shall  be  in  wi'iting.  Upon  the  determination  that  the, record  is  public,  the  Sunshine  Task  Force  shall 
immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply 
with  any  such  order  within  5  days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the  attorney  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insui'e  compliance  with  the  provisions  of  this  ordmance,  The  Board  of  Supervisors 
and  the  City  Attorney's  office  shall  provide  sufficient  staff  and  resources  to  allow  the  Sunshine  Task  Force  to  fulfill  its  duties  under 
this  provision.  "Wliere  requested  by  the  petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records 
request  denial.  An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend  any  hearbg  and  explain 
the  basis  for  its  decision  to  withhold  the  records  requested. 

(f)  The  administrative  remedy  provided  under  this  article  shall  in  no  way  hmit  the  availability  of  other  administrative  remedies 
provided  to  any  person  with  respect  to  any  officer  or  employee  of  any  agency,  executr/e  office,  department  or  board;  nor  shall  the 
administrative  remedy  provided  by  this  section  m  any  way  Umit  the  availability  of  judicial  remedies  otherwise  available  to  any 
person  requesting  a  public  record.  If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for 
inspection  or  copy  of  a  public  record  or  with  an  administrative  order  under  this  section,  the  superior  court  shall  have  jurisdiction  to 
order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a  presumption  that  the  record  sought  is  pubUc,  and  the 
burden  shaE  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the  supervisor  of  public 
records  shall  prepare  a  taUy  and  report  of  every  petition  brought  before  it  for  access  to  records  snice  the  time  of  its  last  tally  and 
report,  The  report  shall  at  least  identify  for  each  petition  the  record  or  records  sought,  the  custodian  of  those  records,  the  ruling  of 
the  supervisor  of  public  records,  whether  any  ruhng  was  overturned  by  a  court  and  whether  orders  given  to  custodians  of  pubhc 
records  were  followed.  The  report  shall  also  summarize  any  court  actions  during  that  period  regarding  petitions  the  Supervisor  has 
decided.  At  the  request  of  the  Sunshine  Ordinance  Task  Force,  the  report  shall  also  include  copies  of  all  rulings  made  by  the 
supervisor  of  public  records  and  all  opinions  issued. 

(i)  The  San  Francisco  City  Attorney's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  San  Francisco  to  access 
public  information  and  public  meetings  and  shall  not  act  as  legal  counsel  for  any  city  employee  or  any  person  having  custody  of  any 
public  record  for  purposes  of  denying  access  to  the  public.  The  City  Attorney  may  pubhsh  legal  opinions  in  response  to  a  request 
from  any  person  as  to  whether  a  record  or  information  is  pubhc.  All  communications  with  the  City  Attorney's  Office  with  regard  to 
this  ordinance,  including  petitions,  requests  for  opinion,  and  opinions  shall  be  public  records. 

(i).-   Notwithstanding  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a  City  Employee  in  litigation 
under  this  ordinance  that  is  actuaUy  filed  in  court  to  any  extent  required  by  the  City  Charter  or  California  Law, 

(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a  copy,  shall  be 
governed  by  the  CaHfomia  PubUc  Records  Act  (Government  Code  Section  6250  et  seq,)  in  particulars  not  addressed  by  this 
ordinance  and  in  accordance  with  the  enhanced  disclosiire  requu-ements  provided  in  this  ordinance. 

(1)    Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made  available  to  the  person 
requesting  the  information  in  any  form  requested  which  is  available  to  or  easily  generated  by  the  department,  its  officers  or 
employees,  including  disk,  tape,  printout  or  monitor  at  a  charge  no  greater  than  the  cost  of  the  media  on  which  it  is  duplicated. 
Inspection  of  documentary  pubhc  inforrnation  on  a  computer  monitor  need  not  be  allowed  where  the  information  sought  is 
necessarily  and  unseparably  intertwined  with  infomiation  not  subject  to  disclosure  under  this  ordinance.  Nothing  in  this  section 
shall  require  a  department  to  program  or  reprogram  a  computer  to  respond  to  a  request  for  information  or  to  release  information 
where  the  release  of  that  information  would  violate  a  licensing  agreement  or  copyright  law, 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  253-96,  App,  6/19/96;  Proposition  G,  1 1/2/99) 

SEC.  67.21-1.  POLICY  REGALING  USE  iS5  PIJrSSSe  OF^TOMPUTER 
SYSTEMS.  -  • 


'    (a)    It  is  the  policy  of  the  City  and  County  of  San  Francisco  to  utilize  computer  technology  in  order  to  reduce  the  cost  of  public 
records  management,  including  the  costs  of  collecting,  maintaining,  and  disclosing  records  subject  to  disclosure  to  members  of  the 
public  under  this  section.  To  the  extent  that  it  is  technologicany  and  economically  feasible,  departments  that  use  computer  systems 
to  collect  and  store  public  records  shall  program  and  design  these  systems  to  ensure  convenient,  efficient,  and  economical  public 
access  to  records  and  shall  make  pubhc  records  easily  accessible  over  public  networks  such  as  the  Internet 
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(b)    Departments  purchasing  new  computer  systems  shall  attempt  to  reach  the  following  goals  as  a  means  to  achieve  lower 
costs  to  the  public  in  connection  with  the  public  disclosure  of  records: 

(!)    Implementing  a  computer  system  in  which  exempt  information  is  segregated  or  filed  separately  from  otherv>'ise 
disclosable  information. 

(2)  Implementing  a  system  that  permits  reproduction  of  electronic  copies  of  records  in  a  format  that  is  generaDy  recognized 
as  an  industry  standard  fonnat 

(3)  Implementing  a  system  that  permits  making  records  available  throu^  the  largest  non-profit,  non-proprietar>'  p-ublic 
conjputer  network,  consistent  with  the  requirement  for  security  of  information. 

(Added  by  OrxL  265-93,  Afp.  8.'18/93;  amended  by  Ori  253-96,  App.  6/19/96;  Proposition  G,  1L7/99) 


SEC.  67.22.  RELEASE  OF  ORAL  PUBLIC  INEORMATION. 

Release  of  oral  public  information  shall  be  accomplished  as  follows: 

(a)  Every  department  head  shall  designate  a  person  or  persons  knowledgeable  about  the  affairs  of  the  department,  to  provide 
information,  including  oral  mfoniiation,  to  the  public  about  the  department's  operations,  plans,  policies  and  positions.  The 
department  head  may  designate  himself  or  herself  for  this  assignment,  but  m  any  event  shall  arrange  that  an  alternate  be  available 
for  this  fiinction  durbg  the  absence  of  the  person  assigned  primary  responsibility.  If  a  department  has  multiple  bureaus  or  divisions, 
the  department  may  designate  a  person  or  persons  for  each  bureau  or  division  to  provide  this  information. 

(b)  The  role  of  the  person  or  persons  so  designated  shall  be  to  provide  information  on  as  timely  and  responsive  a  basis  as 
possible  to  those  members  of  the  pubhc  who  are  not  requesting  information  from  a  specific  person.  This  section  shall  not  be 
interpreted  to  curtail  existing  informal  contacts  between  employees  and  members  of  the  public  when  these  contacts  are  occasional, 
acceptable  to  the  employee  and  the  department,  not  disruptive  of  his  or  her  operational  duties  and  confined  to  accurate  information 
not  confidential  by  law. 

(c)  No  employee  shall  be  required  to  respond  to  an  inquiry  or  mquiries  fi'om  an  individual  if  it  would  take  the  employee  more 
than  fifteen  minutes  to  obtain  the  information  responsive  to  the  inquiry  or  inquiries. 

(d)  Public  employees  shall  not  be  discouraged  from  or  disciplined  for  the  expression  of  their  personal  opinions  on  any  matter 
of  public  concern  while  not  on  duty,  so  long  as  the  opinion  (1)  is  not  represented  as  that  of  the  department  and  does  not 
misrepresent  the  department  position;  and  (2)  does  not  disrupt  coworker  relations,  impair  discipline  or  control  by  superiors,  erode  a 
close  working  relationship  premised  on  personal  loyalty  and  confidenriaUty,  interfere  with  the  employee's  performance  of  his  or  her 
duties  or  obstruct  the  routine  operation  of  the  office  in  a  manner  that  outweighs  the  employee's  interests  in  expressing  that  opinion. 
In  adopting  this  subdivision,  the  Board  of  Supervisors  intends  merely  to  restate  and  affirm  court  decisions  recognizing  the  First 
Amendment  rights  enjoyed  by  pubhc  employees.  Nothing  in  this  section  shaU  be  construed  to  provide  rights  to  City  employees 
beyond  those  recognized  by  courts,  now  or  in  the  future,  under  the  First  Amendment,  or  to  create  any  new  private  cause  of  action 
or  defense  to  disciplinary  action. 

(e)  Notwithstanding  any  other  provisions  of  this  ordinance,  pubhc  employees  shall  not  be  discouraged  from  or  disciplined  for 
disclosing  any  information  that  is  pubhc  information  or  a  pubhc  record  to  any  journalist  or  any  member  of  the  pubhc.  /my  pubhc 
employee  wbo  is  disciphned  for  disclosmg  pubhc  information  or  a  public  record  shall  have  a  cause  of  action  against  the  City  and  the 
supervisor  imposing  the  disciphne. 

(Added  by  Ord  265-93,  App.  8/1 8/93;  amended  by  Proposition  0,  1 172/99) 

SEc7x2T1plSlIC SeVLE^^     POLICYBODY  COmiUMCATIONS. 


(a)  l"hc  clerk  of  the  Board  of  Supervisors  and  the  clerk  of  each  board  and  commission  enumerated  in  the  charter  shall 
maintain  a  file,  accessible  to  any  person  during  normal  office  hours,  containing  a  copy  of  any  letter,  memorandum  or  other 
communication  which  the  clerk  has  distributed  to  or  received  from  a  quorum  of  the  pohcy  body  concerning  a  matter  calendared  by 
the  body  within  the  previous  30  days  or  likely  to  be  calendared  within  the  next  30  days,  irrespective  of  subject  matter,  origin  or 
recipient,  except  commercial  solicitations,  periodical  pubUcations  or  conmiunications  exempt  from  disclosure  under  the  California 
Public  Records  Act  (Government  Code  Section  6250  et  scq.)  and  not  deemed  disclosable  under  Section  67.24  of  this  aiticle. 

(b)  Communications,  as  described  in  subsection  (a),  sent  or  received  in  the  last  three  business  days  shall  be  maiutained  in 
chronological  order  in  the  ofBcc  of  the  department  head  or  at  a  place  nearby,  clearly  designated  to  the  pubhc.  Afrer  documents 
have  been  on  file  for  two  full  days,  they  may  be  removed,  and,  in  the  discretion  of  the  board  or  commission,  placed  in  a  monthly 


11/9/2011  9:32  Mi 


chronological  jSe, 

(c)  Multiple-page  reports,  studies  or  analyses  which  are  accompanied  by  a  letter  or  memorandum  of  transmittal  need  not  be 
included  in  the  file  so  long  as  the  letter  or  memorandum  of  t'ansmittal  is  included. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  PropositiM  G,  11/2/99) 


SEC.  67.24.  PUBLIC  INFORMATION  THAT  MUST  BE  DISCLOSED. 


Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  Public  Records  Act,  the 
following  policies  shall  govern  specific  types  of  documents  and  information  and  shall  provide  enhanced  rights  of  public  access  to 
information  and  records; 

(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminaiy  draft  or  department  memorandum,  whether  in  printed  or 

.  electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254,  Subdivision  (a)  or  any  other  provision.  If 
such  a  document  is  not  normally  kept  on  file  and  would  otheiwise  be  disposed  of,  its  factual  content  is  not  exempt  under 
Subdivision  (a).  Only  the  recommendation  of  the  author  may,  in  such  circumstances,  be  withlield  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party  need  not  be 
disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public  review  for  10  days  prior  to  the 
presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the  body  finds  that  and  articulates  how  the  public  interest 
would  be  unavoidably  and  substantially  harmed  by  compliance  with  this  10  day  rule,  provided  that  policy  body  as  used  in  this 
subdivision  does  not  include  committees.  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which  an 
agency  of  the  City  is  offering  to  provide  facilities  or  services  in  direct  competition  with  other  public  or  private  entities  that  are  not 
required  by  law  to  make  their  competing  proposals  public  or  do  not  ia  fact  make  their  proposals  pubUc,  the  policy  body  may 
postpone  public  access  to  the  fioal  draft  agi-eement  until  it  is  presented  to  it  for  approval. 

(b)  Litigation  Material.- 

'  (1)    Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  foEowiag  are  public  records  subject  to  disclosure 
under  this  Ordinance: 

.(i)    A  pre-litigation  claim  against  the  City;  f 

(ii)  A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was  not 
attomey/cUent  privileged  when  it  was  previously  received  or  created; 

(iii)  Advice  on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any  communication  otherwise 
concerning  the  CaliFomia  Public  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act,  any  San  Francisco  Governmental 
Ethics  Code,  or  this  Ordinance. 

(2)  Unless  otherwise  privileged  under  California  law,  when  litigation  is  finally  adjudicated  or  otherwise  settled,  records  of 
all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to  disclosure,  including  the  text  and  terms  of  any 
settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254, 
subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not  forbidden; 

(1)     The  job  pool  characteristics  and  employment  and  education  histories  of  aU  successful  job  applicants,  mcluding  at  a 
minimum  the  followiag  information  as  to  each  successful  job  apphcant: 

(i)  Sex,  age  and  ethnic  group; 

(ii)  Tears  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 
'  (iii)     Years  of  employment  in  the  private  and/or  public  sector; 

(iv)  "Whether  currently  employed  in  the  same  position  for  another  public  agency. 

(v)  Other  non-identifying  particulars  as  to  experience,  credentials,  aptitudes,  training  or  education  entered  in  or 
attached  to  a  standard  employment  application  form  used  for  the  position  in  question. 
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(2)  The  professional  biography  or  cmricukim  vitae  of  any  employee,  provided  that  the  home  address,  home  telephone 
number,  scx:ial  security  number,  age,  and  marital  status  of  the  employee  shall  be  redacted. 

(3)  The  job  descrq)tion  of  every  employment  classification. 

(4)  The  exBct  gross  salary  and  City-paid  benefits  available  to  every  employee. 

(5)  Any  memorandum  of  understanding  between  the  City  or  department  and  a  recognized  employee  organization. 

(5)    The  amount,  basis,  and  recipient  of  any  performance-based  bcrease  m  compensation,  benefits,  or  both,  or  any  other 
bonus,  awmded  to  any  employee,  which  shall  be  announced  dm-ing  the  open  session  of  a  policy  body  at  which  the  award  is 
approved. 

(7)    The  record  of  any  confiiTned  misconduct  of  a  public  employee  involving  personal  dishonesty,  misappropriation  of 
public  fimds,  resources  or  benefits,  unlavi'ful  discrimination  against  another  on  the  basis  of  status,  abuse  of  authority,  or  violence, 
and  of  any  disciphne  imposed  for  such  misconduct. 

(d)    Law  Enforcement  Information. 

The  District  Attorney,  Chief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other  members  of  the  public 
in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other  law  enforcement  activity.  However,  no  provision 
of  this  ordbance  is  intended  to  abrogate  or  interfere  vvith  the  constitutional  and  statutory  power  and  duties  of  the  District  Attorney 
and  Sheriff  as  interpreted  under  Government  Code  section  25303,  or  other  applicable  State  law  or  judicial  decision.  Records 
pertaining  to  any  investigation,  aixest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once  the  Distiict  Attorney  or 
court  determines  that  a  prosecution  will  not  be  sought  against  the  subject  involved,  or  once  the  statute  of  limitations  for  filing 
charges  has  expired,  whichever  occurs  first.  Notwithstanding  the  occurrence  of  any  such  event,  individual  items  of  information  in 
the  following  categories  may  be  segi-egated  and  withheld  if,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  pubhc  interest  in  disclosure: 

(1)  Tlie  names  of  juvenile  witnesses  (whose  identities  may  nevertheless  be  indicated  by  substitutmg  a  number  or 
alphabetical  letter  for  each  individual  mterviewed); 

(2)  Personal  or  othervvnse  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure  would  constitute  an 
unwarranted  invasion  of  privacy; 

(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the  prospect  of 
enforcement  proceedings  is  concrete  and  definite. 

This  Subdivision  shall  not  exempt  fi-om  disclosure  any  portion  of  any  record  of  a  concluded  mspection  or  enforcement  action  by 
an  officer  or  department  responsible  for  regulatoiy  protection  of  the  public  health,  safety,  or  welfare. 

(e)     Contracts,  Bids  and  Proposals. 

(1)  Contracts,  contractors'  bids,  responses  to  requests  for  proposals  and  all  other  records  of  communications  betvi'een  the  ' 
department  and  persons  or  firms  seeking  conti'acts  shall  be  open  to  inspection  hnmediately  after  a  contract  has  been  awarded. 
Nothing  in  this  provision  requires  the  disclosure  of  a  private  pei-son's  or  organization's  net  worth  or  other  proprietary  financial  data 
submitted  for  qualification  for  a  contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the  contract  or 
benefit.  All  bidders  and  contractors  shall  be  advised  that  information  provided  which  is  covered  by  this  subdivision  ^iR  be  made 
available  to  the  public  upon  request.  Immediately  after  any  review  or  evaluation  or  rating  of  responses  to  a  Request  for  Proposal 
("RPP")  has  been  completed,  evaluation  forms  and  score  sheets  and  any  other  documents  used  by  persons  m  the  RFP  evaluation  or 
contractor  selection  process  shall  be  available  for  public  inspection.  The  names  of  scorers,  graders  or  evaluators,  along  with  their 
individual  ratings,  comments,  and  score  sheets  or  comments  on  related  documents,  shall  be  made  immediately  available  after  the 
review  or  evaluation  of  a  RFP  has  been  completed. 

(2)  Notwithstanding  the  provisions  of  this  Subdivision  or  any  other  provision  of  this  ordinance,  the  Director  of  Public 
Health  may  withhold  from  disclosure  proposed  and  final  rates  of  payment  for  managed  health  care  contracts  if  the  Dii  ector 
determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City  to  engage  in  effective  negotiations  for  managed 
health  care  contracls.  The  authority  to  withhold  this  information  applies  only  to  contracts  pursuant  to  which  the  City  (through  the 
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Department  of  Public  Health)  either  pays  for  health  care  semces  or  receives  conapensation  for  providing  such  services,  including 
mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  of  payment.  This  provision  also 
applies  to  rates  for  managed  health  care  contracts  for  the  University  of  California,  San  Francisco,  if  the  contract  involves 
beneficiaries  wlo  receive  services  provided  jointly  by  the  City  and  University.  This  pro'^'ision  shall  not  authorize  the  Director  to 
withhold  rate  information  fi-om  disclosm-e  for  more  than  thj-ee  years. 

(3)    During  the  course  of  negotiations  for: 

(i)  personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such  a  process  has 
arrived  at  a  stage  where  there  is  only  one  qualifijed  or  responsive  bidder; 

(ii)  leases  or  peimits  having  total  anticipated  revenue  or  expense  to  the  City'  and  County  of  five  hundred  thousand 
dollars  ($500,000)  or  more  or  having  a  term  of  ten  years  or  more;  or 

(iii)  any  firanchise  agreements, 

all  documents  exchanged  and  related  to  the  position  of  the  parties,  including  draft  contracts,  shall  be  made  available  for  public 
inspection  and  copying  upon  request,  In  the  event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the  above- 
mentioned  categories,  or  the  records  exchanged  do  not  provide  a  meaningful  representation  of  the  respective  positions,  the  City 
Attorney  or  City  representative  famiHar  with  the  negotiations  shall,  upon  a  wiitten  request  by  a  member  of  the  pubhc,  prepare 
written  summaries  of  the  respective  positions  within  five  working  days  following  the  final  day  of  negotiation  of  any  given  week. 
The  summaries  will  be  ayaflable  for  public  inspection  and  copying.  Upon  completion  of  negotiations,  the  executed  contract, 
including  the  dollar  amount  of  said  contract,  shaE  be  made  available  for  inspection  and  copying.  At  the  end  of  each  fiscal  year,  each 
City  department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into  during  the  past  fiscal  year. 
This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere  in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City  or  any  of  its 
departments,  programs,  projects  or  other  categories,  and  all  biQs,  claims,  invoices,  vouchers  or  other  records  of  payment  obligations 
as  well  as  records  of  actual  disbursements  showing  the  amount  paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other 
than  payments  for  social  or  other  services  whose  records  are  confidential  by  law,  shall  not  be  exempt  from  disclosure  under  any 
circumstances. 

(g)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  California  Public  Records  Act  Section  6255  or  any 
similar  provision  as  the  basis  for  withholding  any  documents  or  information  requested  under  this  ordinance, 

(h)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  an  exemption  for  withholding  for  any  document  or 
information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by  California  Public  Records  Act  Section  6255  or  any 
other  provision  of  law  that  does  not  prohibit  disclosure. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  withholding  for  any  document  or 
information  based  on  a  finding  or  showing  that  the  public  interest  in  withholding  the  information  outweighs  the  pubhc  interest  in 
disclosnre.  All  withholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  this  ordinance  providing  for 
withholding  of  the  specific  type  of  information  in  question  or  on  an  express  and  specific  exemption  provided  by  Cahfomia  Public 
Records  Act  that  is  not  forbidden  by  this  ordinance, 

(Added'by  Ord.  265-93.  App.  8/18/93;  amended  by  Ord.  292-95,  App.  9/8/95;  Ord.  240-98.  App.  7/17/9S;  Propositioa  G,  11/2/99) 


SEC.  67.25.  IMMEDIACY  OF  RESPONSE. 

(a)  Notwithstanding  the  10-day  period  for  response  to  a  request  permitted  in  Government  Code  Section  6256  and  in  this 
Article,  a  written  request  for  information  described  in  any  category  of  non-exempt  pubhc  information  shall  be  satisfied  no  later  than 
the  close  of  business  on  the  day  following  the  day  of  the  request.  This  deadhne  shall  apply  only  if  the  words  "Immediate  Disclosure 
Request"  are  placed  across  the  top  of  the  request  and  on  the  envelope,  subject  line,  or  cover  sheet  in  which  the  request  is 
t-ansmitted.  Maximum  deadhnes  provided  in  this  article  are  appropriate  for  more  extensive  or  demanding  requests,  but  shall  not  be 
used  to  delay  fulfilling  a  simple,  routine  or  otherwise  readily  answerable  request 

(b)  If  the  voluminous  nature  of  the  information  requested,  its  location  in  a  remote  storage  facility  or  the  need  to  consult  with 
another  interested  department  warrants  an  extension  of  10  days  as  provided  in  Government  Code  Section  6456. 1,  the  requester 
shall  be  notified.as  required  by  the  close  of  business  on  the  business  day  following  the  request. 

(c)  The  person  seeking  the  information  need  not  state  his  or  her  reason  for  making  the  request  or  the  use  to  which  the 
iofoimation  wiU  be  put,  and  requesters  shall  not  be  routinely  asked  to  make  such  a  disclosure.  Where  a  record  being  requested 
contams  information  most  of  which  is  exempt  fi-om  disclosure  under  the  California  Pubhc  Records  Act  and  this  article,  however. 
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the  City  Attoraey  or  custodian  of  the  record  may  inform  the  requester  of  the  nature  and  extent  of  the  non-exempt  infoimation  and 
inquire  as  to  the  requester's  purpose  for  seeking  it,  in  order  to  suggest  alternative  sources  for  the  information  which  may  bvolve  less 
redaction  or  to  otherwise  prepare  a  response  to  the  request. 

(d)    Notwitiistanding  any  provisions  of  California  Law  or  this  ordinance,  in  response  to  a  request  for  information  describing 
any  category  of  non-exempt  public  information,  when  so  requested,  the  City  and  County  shall  produce  any  and  all  responsive 
public  records  as  soon  as  reasonably  possible  on  an  incremental  or  "rolling"  basis  such  that  responsive  records  are  produced  as  soon 
as  possible  by  the  end  of  the  same  business  day  that  they  are  reviewed  and  collected.  This  section  is  intended  to  prohibit  the 
witliholding  of  public  records  that  ai-e  responsive  to  a  records  request  until  all  potentially  responsive  documents  have  been  reviewed 
and  collected.  Failure  to  comply  vkith  this  provision  is  a  violation  of  this  Article. 

(Added  by  Ord.  265-93.  App.  S/18/93;  imcndcd  by  Proposition  G.  1 1/2/99) 


SEC.  67.26.  WITHHOLDING  KEPT  TO  A  MESflMUlM. 


No  record  shall  be  withheld  from  disclosure  in  its  entirety  unless  all  Lnformation  contained  in  it  is  exempt  from  disclosure  under 
express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute.  Information  that  is  exempt  from  disclosure  shall 
be  masked,  deleted  or  otherwise  segregated  in  order  that  the  nonexempt  portion  of  a  requested  record  may  be  released,  and  keyed 
by  footnote  or  other  clear  reference  to  the  appropriate  justification  for  withholding  required  by  Section  67.27  of  this  Article.  This 
work  shall  be  done  personally  by  the  attorney  or  other  staff  member  conducting  the  exemption  review.  The  work  of  responding  to  a 
public-records  request  and  preparing  documents  for  disclosure  shall  be  considered  part  of  the  regular  work  duties  of  any  City 
employee,  and  no  fee  shall  be  chai'ged  to  the  requester  to  cover  the  personnel  costs  of  responding  to  a  records  request 

(Added  by  Ord  265-93,  App.  8/1 S/93;  amended  by  Proposrtion  G,  1 1/2/99) 


SEC.  67.27.  JUSTIFICATION  OF  WITHHOLDING. 


Any  withholding  of  information  shall  be  justified,  in  writing,  as  follows: 

(a)  A  withholding  under  a  specific  permissive  exemption  in  the  California  Public  Records  Act,  or  elsewhere,  which  permissive 
exemption  is  not  forbidden  to  be  asserted  by  this  ordinance,  shall  cite  that  authority.  ^ 

(b)  A  withholding  on  the  basis  that  disclosure  is  prohibited  by  law  shall  cite  the  specific  statutory  authorit>'  in  the  Pubhc 
Records  Act  or  elsewhere . 

(c)  A  withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  liability  shall  cite  any  specific  statutory  or  case  law, 
or  any  other  public  agency's  litigation  experience,  supporting  that  position. 

(d)  When  a  record  being  requested  contains  information,  most  of  which  is  exempt  from  disclosure  under  the  California  Public 
Records  Act  and  this  Article,  the  custodian  shall  inform  the  requester  of  the  nature  and  extent  of  the  nonexempt  information  and  • 
suggest  alternative  sources  for  the  iofonnation  requested,  if  avaOable. 

(Added  by  Ord.  265-93,  App.  8/1S/93;  amcaded  by  Proposition  0,  11/2/99) 


SEC.  67.28.  FEES  FOR  DUPLICATION. 


(a)  No  fee  shall  be  charged  for  makbg  public  records  available  for  review. 

(b)  For  documents  routinely  produced  in  multiple  copies  for  distribution,  e.g.  meeting  agendas  and  related  materials,  unless  a 
special  fee  has  been  established  pursuant  to  Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  one  cent  per  page  may  be  charged, 
plus  any  postage  costs. 

(c)  For  documents  assembled  and  copied  to  the  order  of  the  requester,  unless  a  special  fee  has  been  estabhshed  pursuant  to 
Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  10  cents  per  page  may  be  charged,  plus  any  postage. 

(d)  A  department  may  establish  and  charge  a  higher  fee  than  the  one  cent  presumptive  fee  in  Subdivision  (b)  and  the  10  cent 
presumptive  fee  in  Subdivision  (c)  if  it  prepares  and  posts  an  itemized  cost  analysis  establishing  that  its  cost  per  page  impression 
exceeds  10  cents  or  one  cent,  as  the  case  may  be,  The  cost  per  page  impression  shall  include  the  following  costs:  one  sheet  of 
paper;  one  duplication  cycle  of  the  copying  machine  in  terms  of  toner  and  other  specifically  identified  operation  or  maintenance 
factors,  excluding  electrical  power.  Any  such  cost  analysis  shall  identify  the  manufacturer,  model,  vendor  and  maintenance 
conlractor,  if  any,  of  the  copying  machine  or  machines  referred  to. 
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(e)    Video  copies  of  video  recorded  meetings  shall  be  provided  to  the  public  upon  request  for  $10.00  or  less  per  meeting. 

(Added  by  Ord.  265-93,  App.  8/1 8/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.29.  INDEX  TO  RECORDS. 

The  City  and  County  shall  prepare  a  public  records  index  that  identifies  the  types  of  information  and  documents  maintained  by 
City  and  County  departments,  agencies,  boards,  commissions,  and  elected  officers.  The  index  shall  be  for  the  use  of  City  officials, 
staff  and  the  general  public,  and  shall  be  organized  to  permit  a  general  understanding  of  the  types  of  information  maintained,  by 
which  officials  and  departments,  for  which  purposes  and  for  what  periods  of  retention,  and  under  what  manner  of  organization  for 
accessing,  e.g.  by  reference  to  a  name,  a  date,  a  proceeding  or  project,  or  some  other  referencing  system.  The  index  need  not  be  in 
such  detail  as  to  identify  files  or  records  concerning  a  specific  person,  transaction  or  other  event,  but  shall  clearly  indicate  where 
and  how  records  of  that  type  are  kept.  Any  such  master  index  shall  be  reviewed  by  appropriate  staff  for  accuracy  and  presented  for 
formal  adoption  to  the  administrative  official  or  policy  body  responsible  for  the  indexed  records,  The  City  Administrator  shall  be 
responsible  for  the  preparation  of  this  records  index.  The  City  Administrator  shall  report  on  the  pi-ogress  of  the  index  to  the 
Sunshine  Ordinance  Task  Force  on  at  least  a  semi-annual  basis  until  the  index  is  completed.  Each  depaitment,  agency,  commission 
and  public  official  shall  cooperate  with  the  City  Administrator  to  identify  the  types  of  records  it  maintains,  including  those 
documents  created  by  the  entity  and  those  documents  received  in  the  ordinary  course  of  business  and  the  types  of  requests  that  are 
regularly  received.  Each  department,  agency,  commission  and  pubhc  official  is  encouraged  to  solicit  and  encourage  public 
participation  to  develop  a  meaningfuJ  records  index,  The  index  shall  clearly  and  meaningfully  describe,  with  as  much  specificity  as 
practicable,  the  individual  types  of  records  that  are  prepared  or  maintained  by  each  department,  agency,  commission  or  public 
official  of  the  City  and  County.  The  index  shall  be  sufficient  to  aid  the  pubhc  in  making  an  inquiry  or  a  request  to  inspect.  Any 
changes  in  the  department,  agency,  commission  or  public  official's  practices  or  procedures  affecting  the  accuracy  of  the  information 
provided  to  the  City  Administrator  shall  be  recorded  by  the  City  Administrator  on  a  periodic  basis  so  as  to  maintain  the  htegrity 
and  accuracy  of  the  index.  The  index  shall  be  contmuously  maintained  on  the  City's  World  Wide  Website  and  made  available  at 
pubhc  hbraries  -within  the  City  and  County  of  San  Francisco. 

(Added  by  Ord,  265-93,  App.  8/18/93;  amended  by  Ord.  287-96.  App.  7/12/96;  Proposition  G.  1 1/2/99) 


SEC.  67.29-1.  RECORDS  SURVIVE  TRANSHION  OF  OFFICIALS. 

All  documents  prepared,  received,  or  maintained  by  the  Office  of  the  Mayor,  by  any  elected  city  and  county  official,  and  by  the 
head  of  any  City  or  County  Department  are  the  property  of  the  City  and  County  of  San  Francisco,.  The  originals  of  these  documents 
shall  be  maintained  consistent  with  the  records  retention  policies  of  the  City  and  County  of  San  Francisco, 

(Added  by  Proposition  G,  1 1/2/99) 

SEC.  67.29-2.  INTERNET  ACCESSAVORLD  WloSlvEB  MINIMUM  STANDARDS?'^ 

Each  department  of  the  City  and  County  of  San  Francisco  shall  maintain  on  a  World  Wide  Web  site,  or  on  a  comparable,  readily 
accessible  location  on  the  Internet,  information  that  it  is  required  to  make  publicly  available.  Each  department  is  encouraged  to 
make  publicly  available  through  its  World  Wide  Web  site,  as  much  information  and  as  many  documents  as  possible  concerning  its 
activities.  At  a  minimum,  within  six  months  after  enactment  of  this  provision,  each  department  shaU  post  on  its  World  Wide  Web 
site  all  meeting  notices  required  under  this  ordinance,  agendas  and  the  minutes  of  all  previous  meetings  of  its  pohcy  bodies  for  the 
last  three  yeai's.  Notices  and  agendas  shall  be  posted  no  later  than  the  time  that  the  department  otherwise  distributes  this 
information  to  the  pubhc,  allowing  reasonable  time  for  posting.  Minutes  of  meetings  shall  be  posted  as  soon  as  possible,  but  in  any 
event  within  48  hours  after  they  have  been  approved.  Each  department  shall  make  reasonable  efforts  to  ensure  that  its  World  Wide 
Web  site  is  regularly  reviewed  for  timehness  and  updated  on  at  least  a  weekly  basis.  The  City  and  County  shall  also  make  available 
on  its  World  Wide  Web  site,  or  on  a  comparable,  readily  accessible  location  on  the  Internet,  a  current  copy  of  the  City  Charter  and 
all  City  Codes. 

(Added  by  Proposition  G,  11/2/99) 

sic.T7T29^  — 


Any  future  agreements  between  the  city  and  an  advertising  space  provider  shaJI  be  pubHc  records  and  shall  mclude  as  a  basis  for 
the  termination  of  the  contract  any  action  by,  or  permitted  by,  the  space  provider  to  remove  or  deface  or  otherwise  interfere  with 
an  advertisement  without  first  notifying  the  advertiser  and  the  city  and  obtaining  the  advertiser's  consent  In  the  event 
advertisements  are  defaced  or  vandalized,  the  space  provider  shall  provide  v/ritten  notice  to  the  city  and  the  advertiser  and  shall 
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allow  the  advertiser  the  option  of  replacing  the  defaced  or  vandalized  material.  Any  request  by  any  city  official  or  by  any  space 
provider  to  remove  or  alter  any  advertising  must  be  in  writing  and  shall  be  a  public  record. 

(Anded  b)-  Proposition  G,  1 1/2/99) 


SEC.  67.29-4.  LOBBITST  ON  BEHALF  OF  THE  CITY. 

(a)  Any  lobbyist  who  contracts  for  economic  consideration  with  the  City  and  County  of  San  Francisco  to  represent  the  City 
and  County  in  matters  before  any  local,  regional,  State,  or  federal  administrative  or  legislative  body  shall  file  a  public  records  report 
of  their  activities  on  a  quarterly  basis  with  the  San  Francisco  Ethics  Commission,  This  report  shaD  be  maintained  by  the  Ethics 
Commission  and  not  be  exempt  from  disclosure,  Each  quarterly  report  shall  identify  all  financial  expenditures  by  the  lobbyist,  the 
individual  or  entity  to  whom  each  expenditure  was  made,  the  date  the  expenditure  was  made,  and  specificaDy  identify  the  local, 
State,  regional  or  national  legislative  or  administrative  action  the  lobbyist  supported  or  opposed  in  maldngthe  expenditure.  The 
failure  to  file  a  quarterly  report  with  the  required  disclosures  shall  be  a  violation  of  this  Ordinance, 

(b)  No  person  shall  be  deemed  a  lobbyist  under  section  (a),  unless  that  person  receives  or  becomes  entitled  to  recei^'e  at  least 
S300  total  compensation  in  any  month  for  influencing  legislative  or  administrative  action  on  behalf  of  the  City  and  County  of  San 
Francisco  or  has  at  least  25  separate  contacts  with  local,  State,  regional  or  national  officials  for  the  purpose  of  influencing 
legislative  or  administrative  action  within  any  two  consecutive  months.  No  business  or  organization  shall  be  deemed  as  a  lobbyist 
under  Section  (a)  unless  it  compensates  its  employees  or  members  for  then-  lobbying  activities  on  behalf  of  the  City  and  County  of 
San  Francisco,  and  the  compensated  employees  or  members  have  at  least  25  separate  contacts  mth.  local,  State,  regional  or  national 
officials  for  the  purpose  of  influencing  legislative  or  administrative  action  within  any  two  consecutive  months,  "Total 
compensation"  shall  be  calculated  by  combining  all  compensation  received  ft-om  the  City  and  County  of  San  Francisco  during  the 
month  for  lobbying  activities  on  matters  at  the  local.  State,  regional  or  national  level,  "Total  number  of  contacts"  shall  be  calculated 
by  combining  all  contacts  made  during  the  two-month  period  on  behalf  of  the  City  and  County  of  San  Francisco  for  all  lobbying 
activities  on  maters  at  the  local,  state,  regional  or  national  level, 

(c)  Funds  of  the  City  and  County  of  San  Francisco,  mcluding  organizational  dues,  shall  not  be  used  to  support  any  lobbying 
efforts  to  restrict  public  access  to  records,  information,  or  meetings,  except  where  such  effort  is  solely  for  the  purpose  of  protecting 
the  identity  and  privacy  rights  of  private  citizens, 

(Added  by  Proposition  O,  1  J/2/99) 

SEC.  67.29-5.  CALEND.4RS  OF  CERTAIN  OFFICIALS.  ™" 


The  Mayor,  The  City  Attorney,  and  every  Department  Head  shall  keep  or  cause  to  be  kept  a  daily  calendar  wherein  is  recorded 
the  time  and  place  of  each  meeting  or  event  attended  by  that  official,  with  the  exclusion  of  purely  personal  or  social  events  at  which 
no  City  business  is  discussed  and  that  do  not  take  place  at  City  Offices  or  at  the  offices  or  residences  of  people  who  do  substantial 
business  with  or  are  otherwise  substantially  financially  affected  by  actions  of  the  City,  For  meetings  not  othervv'ise  publicly 
recorded,  the  calendar  shall  include  a  general  statement  of  issues  discussed.  Such  calendar's  shall  be  public  records  and  shall  be 
available  to  any  requester  three  business  days  subsequent  to  the  calendar  entry  date. 

(Added  by  Proposition  G.  1 1/2/99) 


SEC.  67.29-6.  SOURCES  OF  OUTSIDE  FUNDING. 


No  official  or  employee  or  agent  of  the  City  shall  accept,  allow  to  be  collected,  or  direct  or  influence  the  spending  of;  any 
money,  or  any  goods  or  sen'ices  worth  more  than  one  hundred  dollars  in  aggregate,  for  the  purpose  of  carrying  out  or  assisting  any 
City  function  unless  the  amount  and  source  of  all  such  funds  is  disclosed  as  a  public  record  and  made  available  on  the  website  for 
the  department  to  which  the  funds  are  directed.  When  such  fimds  are  provided  or  managed  by  an  entity,  and  not  an  individual,  that 
entity  must  agree  in  writing  to  abide  by  this  ordinance,  The  disclosure  shall  include  the  names  of  all  individuals  or  organizations 
contributing  such  money  and  a  statement  as  to  any  financial  interest  the  contributor  has  involving  the  City, 

(Added  by  Propciitjon  Q,  1 1/2/99) 


SEC.  67.29-7.  CORRESPONDENCE  AND  RECORDS  SHALL  BE  MAINTAINED. 

(a)  The  Mayor  and  all  Department  Heads  shall  maintain  and  preserve  in  a  professional  and  businesslike  manner  all  documents 
and  correspondence,  including  but  not  limited  to  letters,  e-mails,  drafts,  memorandum,  invoices,  reports  and  proposals  and  shall 
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disclose  all  such  records  m  accordance  with  this  ordioance. 

(b)  The  Department  of  Elections  shall  keep  and  preserve  all  records  and  invoices  relating  to  the  design  and  printing  of  ballots 
and  other  election  materials  and  shall  keep  and  preserve  records  documenting  who  had  custody  of  ballots  from  the  time  ballots  are 
cast  until  ballots  are  received  and  certified  by  the  Department  of  Elections. 

■  (c)  In  any  contract,  agreement  or  permit  between  the  City  and  any  outside  entity  that  authorizes  that  entity  to  demand  any 
funds  or  fees  from  citizens,  the  City  shall  ensure  that  accurate  records  of  each  transaction  are  maintained  in  a  professional  and 
businesslike  maimer  and  are  available  to  the  pubUc  as  pubUc  records  under  the  provisions  of  this  ordinance.  Failure  of  an  entty  to 
comply  with  these  provisions  shall  be  groimds  for  terminating  the  contract  or  for  imposing  a  financial  penalty  equal  to  one-haif  of 
the  fees  derived  under  the  agreement  or  permit  during  the  period  of  time  when  the  failure  was  in  effect.  Failure  of  any  Department 
Head  under  this  provision  shall  be  a  violation  of  this  ordinance.  This  paragraph  shall  apply  to  any  agreement  allowing  an  entity  to 
tow  or  impound  vehicles  in  the  City  and  shall  apply  to  any  agreement  allowing  an  entity  to  collect  any  fee  from  any  persons  in  any 
pretrial  diversion  program. 

(Added  by  Proposition  G,  1 1/2/99) 

ARTICLE  IV: 
POLICY  IMPLEMENTATION 


Sec.  67.30. 

The  Sunshine  Ordinance  Task  Force. 

Sec.  67.31. 

Responsibility  for  Administration. 

Sec.  67.32. 

Provision  of  Services  to  Other  Agencies;  Sunshine  Required.  ' 

Sec.  67.33. 

Department  Head  Declaration. 

Sec.  67.34. 

Willful  Failure  Shall  be  Official  Misconduct. 

Sec.  67.35. 

Enforcement  Provisions. 

Sec.  67.36. 

Sunshine  Ordinance  Supersedes  Other  Local  Laws. 

Sec,  67.37. 

Severability. 

SEC.  57.30.  THE  SUNSHINE  ORDINANCE  TASK  FORCE. 

(a)    There  is  hereby  established  a  task  force  to  be  Icnown  as  the  Sunshine  Ordinance  Task  Force  consisting  of  eleven  voting 
members  appointed  by  the  Board  of  Supervisors.  All  members  must  have  experience  andVor  demonstrated  interest  in  the  issues  of 
citizen  access  and  paiticipation  in  local  government.  Two  members  shall  be  appointed  from  individuals  whose  names  have  been 
submitted  by  the  local  chapter  of  the  Society  of  Professional  Journalists,  one  of  whom  shall  be  an  attorney  and  one  of  whom  shall 
be  a  local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One  member  shall  be  appointed  from 
individuals  whose  names  have  been  submitted  by  the  local  chapter  of  the  League  of  Women  Voters.  Four  members  shall  be 
members  of  the  public  who  have  demonstrated  interest  in  or  have  experience  in  the  issues  of  citizen  access  and  participation  in 
local  government.  Two  members  shall  be  members  of  the  public  experienced  in  consumer  advocacy.  One  member  shall  be  a 
joumahst  from  a  racial/ethnic-minority-owned  news  organization  and  shall  be  appointed  from  individuals  whose  names  have  been 
submitted  by  New  California  Media.  At  all  rimes  the  task  force  shall  include  at  least  one  member  who  shall  be  a  member  of  the 
public  who  is  physically  handicapped  and  who  has  demonsfrated  interest  in  citizen  access  and  participation  in  local  government. 
The  Mayor  or  his  or  her  designee,  and  the  Clerk  of  the  Board  of  Supervisors  or  his  or  her  designee,  shall  serve  as  non-voting 
members  of  the  task  force.  The-  City  Attorney  shall  serve  as  legal  advisor  to  the  task  force.  The  Sunshine  Ordinance  Task  Force 
shall,  at  its  request,  have  assigned  to  in  an  attorney  from  within  the  City  Attorney's  Office  or  other  appropriate  City  OSce,  who  is 
experienced  in  public-access  law  matters.  This  attorney  shall  serve  solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an 
ethical  wall  will  be  maintained  between  the  work  of  this  attorney  on  behaif  of  the  Task  Force  and  any  person  or  Office  that  the 
Task  Force  determines  may  have  a  conflict  of  interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of  Supervisors.  In  the  event 
of  such  removal  or  in  the  event  a  vacancy  otherwise  occurs  during  the  term  of  office  of  any  appointive  member,  a  successor  shall 
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be  appointed  for  the  unexpired  tenn  of  the  office  vacated  in  a  manner  similar  to  that  described  herein  for  the  initial  members.  The 
task  force  shall  elect  a  chair  from  among  its  appointive  members.  Tne  term  of  office  as  chair  shall  be  one  year.  Members  of  the  task 
force  shall  serve  witliout  compensation. 

(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  pro"side  mfonnation  to  other  Cit)'  departments  on  appropriate 
ways  in  which  to  implement  this  chapter,  Tne  task  force  shall  develop  appropriate  goals  to  ensure  practical  and  timely 
implementation  of  this  chapter.  The  task  force  shall  propose  to  the  Board  of  Supervisors  amendments  to  this  chapter.  The  task  force 
shall  report  to  the  Board  of  Supervdsors  at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the  administration 
of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the  Supervisor  of  Pubhc  Records  and  may  request 
additional  reports  or  information  as  it  deems  necessary.  The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement 
power  under  this  ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it  concludes  that  any  person 
has  violated  any  provisions  of  this  ordinance  or  the  Acts,  The  Task  Force  shall,  from  time  to  time  as  it  sees  fit,  issue  public  reports 
evaluating  compliance  with  this  ordinance  and  related  California  laws  by  the  City  or  any  Department,  Office,  or  Official  thereof 

(d)  In  addition  to  ±e  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Boai-d  of  Supemsors  may 
confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by  initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  general  schedule  for  meetings,  requirements  for 
attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members  for  non-attendance, 

(Added  by  Ord.  265-93.  App.  8/18/93;  amcudtd  by  Ord  118-9'),  App.  3/18/9');  Ord.  432-94,  App.  12/30/9'!;  Ord.  287-96,  App.  7/12/96;  Ord  198-98,  App.  6/19/98; 
387-98.  App.  12/2A/9S\  Proposition  G,  1 1/2/99) 

SEC,  67.31.  RESPONSIBILrrY  FOR  AD^SlSTRATIO?r"~^      "  -~— 


The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  chapter  for  departments  under  his  or  her 
control.  The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  Chapter  for  departments  under  the 
control  of  board  and  comrriissions  appointed  by  the  Mayor.  Elected  officers  shall  administer  and  coordinate  the  implementation  of 
the  provisions  of  this  chapter  for  departments  under  their  respective  control.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  a 
full-time  staff  person  to  perform  administrative  duties  for  the  Sunshine  Ordinance  Task  Force  and  to  assist  any  person  in  gaining 
access  to  pubhc  meetings  or  pubhc  information.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  that  staff  person  woth  whatever 
facilities  and  equipment  are  necessary  to  perform  said  duties. 

(Added  by  Ord  265-93,  App.  8/18/93;  amtnded  by  Ord  287-96,  App.  7/12/96;  PiDposition  G,  11/2/99) 


SEC.  67.32.  PROVISION  OF  SERVICES  TO  OTHER  AGENCIES;  SUNSHINE 
REQUIRED. 


It  is  the  pohcy  of  the  City  and  County  of  San  Francisco  to  ensure  opportunities  for  informed  civic  participation  embodied  in  this 
Ordinance  to  all  local,  state,  regional  and  federal  agencies  and  institutions  with  which  it  maintains  continuing  legal  and  pohtical 
relationships.  Officers,  agents  and  other  representatives  of  the  City  shall  continually,  consistently  and  assertively  work  to  seek 
commitments  to  enact  open  meetings,  pubhc  ioformation  and  citizen  comment  poHcies  by  these  agencies  and  institutions,  including 
but  not  Umited  to  the  Presidio  Trust,  the  San  Francisco  Unified  School  District,  the  San  Francisco  Community  College  Disti-ict,  the 
San  Francisco  Transportation  Authority,  the  San  Francisco  Housing  Authority,  the  Treasure  Island  Development  Authority^  the  San 
Francisco  Redevelopment  Authority  and  the  University  of  Cahfomia,  To  the  extent  not  expressly  prohibited  by  law,  copies  of  all 
written  communications  with  the  above  identified  entities  and  any  City  employee,  officer,  agents,  or  and  representative,  shall  be 
accessible  as  public  records.  To  the  extent  not  expressly  prohibited  by  law,  any  meeting  of  the  governing  body  of  any  such  agency 
and  institution  at  which  City  officers,  agents  or  representatives  are  present  in  theh  official  capacities  shall  be  open  to  the  public, 
and  this  provision  catmot  be  waived  by  any  City  officer,  agent  or  representative.  The  City  shall  give  no  subsidy  in  money,  tax 
abatements,  land,  or  semces  to  any  private  entity  unless  that  private  entity  agrees  in  writing  to  provide  the  City  with  financial 
projections  (including  profit  and  loss  figures),  and  annual  audited  financial  statements  for  the  project  thereafter,  for  the  project  upon 
which  the  subsidy  is  based  and  aO  such  projections  and  financial  statements  shall  be  pubhc  records  that  must  be  disclosed. 

(Added  by  PropojitioQ  O,  1 1/2/99) 


SEC.  67.33.  DEPARTMENT  HEAD  DECLARATION. 


All  City  department  heads  and  all  Cily  management  employees  and  all  employees  or  officials  who  are  required  to  sign  an 
afBdavit  of  financial  interest  with  the  Ethics  Commission  shall  sign  an  annual  affidavit  or  declaration  stating  under  penalty  of 
perjury  that  they  have  read  the  Sunshine  Ordinance  and  have  attended  or  wdU  attend  when  next  offered,  a  training  session  on  the 
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Sunshine  Ordinance,  to  be  held  at  least  once  annualiy.  The  affidavit  or  declarations  shall  be  maintained  by  the  Ethics  Commission 
and  shall  be  available  as  a  pubhc  record.  Annual  training  shall  be  provided  by  the  San  Francisco  City  Attorney's  Office  with  the 
assistance  of  the  Sunshine  Ordinance  Task  Force. 

(Added  by  Proposition  G,  1 U2/99) 


SEC.  67.34.  WILLFUL  FAILURE  SHALL  BE  OFFICIAL  MISCONDUCT. 


The  willful  failure  of  any  elected  official,  depaj-tment  head,  or  other  managerial  city  employee  to  discharge  any  duties  imposed 
by  the  Sunshine  Ordinance,  the  Brown  Act  or  the  Pubhc  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  vWUful  violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records  Act  by  elected  officials  or  department  heads 
of  the  City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics  Commission. 

(Added  by  Proposition  G,  1L^99) 

^cT7.3r'¥r5^6RCESOTm(^  ""^  ^"'""^ 


(a)  Any  person  may  institute  proceedings  for  injunctive  reUef,  declaratory  reUef,  or  writ  of  mandate  in  any  court  of  competent 
jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a  copy  of  any  pubhc  record  or  class  of  pubhc  records  under  this 
Ordinance  or  to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to  compel  such  meeting 
to  be  open. 

(b)  A  court  shall  award  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the  prevaihng  party  ki  an  action  brought  to 
enforce  this  Ordinance, 

(c)  If  a  court  finds  that  an  action  filed  pursuant  to  this  section  is  frivolous,  the  City  and  County" may  assert  its  rights  to  be  paid 
its  reasoaable  attorneys'  fees  and  costs. 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  -act  in  any  court  of  competent  jurisdiction 
or  before  the  Ethics  Commission  if  enforcement  action  is  not  taken  by  a  City  or  State  official  40  days  after  a  complaint  is  filed. 

(Added  by  Proposition  G,  1 1/2/99) 


SEC.  67.36.  SUNSHINE  ORDNANCE  SUPERSEDES  OimR  LOCAL  LAWS. 


The  provisions  of  this  Sunshine  Ordinance  supersede  other  local  laws.  Whenever  a  conflict  in  local  law  is  identified,  the 
requii-ement  which  would  result  in  greater  or  more  expedited  pubhc  access  to  public  information  shall  apply. 

(Added  by  Propositioa  G,  1 1/2/99) 

SEC.  67.37.  SEVERABILrrY. 


The  provisions  of  this  chapter  are  declared  to  be  separate  and  severable.  The  invaUdity  of  any  clause,  sentence,  paragraph, 
subdivision,  section  or  portion  of  this  chapter,  or  the  invaUdity  of  the  appUcation  thereof  to  any  person  or  circumstances,  shall  not 
affect  the  vahdity  of  the  remainder  of  this  chapter,  or  the  vaUdity  of  its  appUcation  to  other  persons  or  circumstances. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Propositioii  G,  1 1/2/99) 
Disclaimer: 
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SUNSHINE  ORDmANCE 
TASK  FORCE 


City  HaU 

1  Dr.  Carlton  B.  Goodlett  Place,  Room  244 


TDDATTY  No.  (415)  554-5227 


San  Francisco  94102-4689 
Tel.  No.  (415)  554-7-24 
Fax  No.  415)  554-7854 


April  4,  2012 


San  Francisco  Ethics  Commission 
Copy  to:  IMr.  St.  Croix 

Please  find  attached  a  copy  of  a  Memorandum  from  the  Task  Force,  dated  April  3,  20 12,  on  the 
Ethics  Commission's  enforcement  jurisdiction  over  violations  of  the  California  and  San 
Francisco  public  access  laws.  Please  send  it  to  the  members  of  the  Ethics  Commission 
immediately  and  also  include  it  in  the  meeting  packet  for  the  April  13*  Joint  Meeting  of  the 
Commission  and  the  Task  Force's  Compliance  and  Amendments  Committee.  Also  please 
include  in  the  meeting  packet  the  minutes  of  the  Ethics  Commission's  June  14,  2010  regular 
meeting  as  decisions  were  made  then  that  are  relevant  to  the  topics  for  the  Joint  Meeting. 

The  Compliance  and  Amendments  Committee  would  like  to  add  several  items  to  the  joint  agenda 
for  the  April  13*^  meeting.  The  new  items  and  the  one  on  your  draft  agenda  are  listed  here  in  the 
order  we  believe  would  make  sense  to  hear  them: 

•  Discussion  of  present  Ethics  Commission  Regulations  with  respect  to  violations  of  public 
access  laws. 

•  Discussion  of  the  Ethics  Commission  Staffs  reversal  of  the  Commission's  June  2010 
public  meeting  policy  decisions  regarding  the  Commission's  Sunshine  Regulations  in  the 
new  proposed  Regulations. 

•  Discussion  of  the  issues  raised  in  the  Sunshine  Ordinance  Task  Force's  April  3,  2012 
Memorandum  to  the  Commissioners  on  the  Ethics  Commission's  proposed  enforcement 
jurisdiction  over  violations  of  the  California  and  San  Francisco  public  access  laws. 

e    Discussion  of  draft  amendments  to  the  Ethics  Commission's  regulations  governing  the 
handling  of  compliants  related  to  alleged  violations  of  the  Sunshine  Ordinance  and 
referrals  from  the  Sunshine  Ordinance  Task  Force  (Item  on  Ethics  Commission's  draft 
agenda) 

The  Committee  also  believes  that  the  meeting  should  be  jointly  staffed  and  that  the  joint  notice 
and  agenda  with  supporting  attachments  be  reposted  on  the  Ethics  Commission  website  and 
posted  on  the  Task  Force  website.  That  way  the  information  will  reach  all  persons  who  have 
requested  postings  of  meetings  on  both  websites. 


http://www.sfgov.org/sunshme/ 


Sincerely, 

Allyson  Washburn,  Ph.D. 

Chair,  Sunshine  Ordinance  Task  Force  Compliance  and  Amendments  Committee 


2 


SUNSHINE  ORDINANCE 
TASK  FORCE 


City  Hail 

1  Dr.  Carlton  B.  Goodlett  Place,  Room  244 
San  Francisco  94102-4689 
Tel.  No.  (415)  554-7724 
Fax  No.  415)  554-7854 
TDD/TTY  No.  (415)  554-5227 


MEMORANDUM 

Date:  April  3,  2012 

To:  San  Francisco  Ethics  Commission 

From:  Sunshine  Ordinance  Task  Force 

Subject:  The  Ethics  Commission's  "Enforcement"  Jurisdiction:  As  proposed  in  its  Staffs 
November  2011  Draft  "Regulations  for  Complaints  Alleging  Willful  Violations  of  the  Sunshine 
Ordinance." 


The  Sunshine  Ordinance  Task  Force  (SOTF),  through  its  five  member  Compliance  and  Amendments 
Committee,  has  reviewed  and  considered  Commission  Staffs  proposed  draft  "Regulations  for 
Complaints  Alleging  Willful  Violations  of  the  Sunshine  Ordinance"  (Staffs  Draft),  as  well  as 
Staffs  November  10,  2011  Memorandum  to  the  Commission  and  SOTF  members  with  reference  to 
these  proposed  Regulations. 

Overview: 

SOTF's  primary  concern  is  that  Staffs  Draft  so  drastically  restricts  the  Commission's  enforcement 
jurisdiction  over  violations  of  the  California  and  San  Francisco  public  access  law  s  t  as  to  render  such 
enforcement  non-existent.  Staffs  Draft  does  so  by  limiting  the  Commission's  enforcement 
jurisdiction  solely  and  exclusively  to  "willful  violations"  of  those  laws  and,  then,  only  by  "elected  city 
officials  and  department  heads."  Staffs  Draft  effectively  eliminates  the  Commission's  jurisdiction  to 
enforce  SOTF  referred  violations.  If  Staffs  Draft  were  adopted,  there  would  be  no  State  or  San 
Francisco  administrative  body  or  office  to  enforce  SOTF  -referred  violations  of  the  public's 
constitutional  right  of  access  to  records  and  meetings 

Staffs  Draft  would  also  eliminate  the  Ethics  Commission's  jurisdiction  over  all  Commissions  and 
their  staffs,  even  for  "willful  violations".  Without  an  effective  non-judicial  enforcement  means  to 
deter  them,  a  City  Commissions  or  its  staff  would  need  to  comply  with  the  Brown  Act  or  .Article  EI  of 
the  Sunshine  Ordinance  rules  for  the  conduct  of  public  meetings  and  the  related  pre-  and  post- 
meeting  requirements. 

As  Staff  explains: 

"Staffs  revised  proposals  differ  from  its  recommendations  in  2010  and  depart  from  the 
Commission's  earlier  policy  decisions,  particularly  with  regard  to  non-willful  violations  of  the 
Ordinance     and    handling    of    complaints     against    managerial     City  employees." 


http://www.sfgov.org/sunshine/ 


Staffs  Draft  reverses  the  Commission's  controlling  policy  decision  taken  in  June  2010  to  include 
SOTF  referrals  for  enforcement  within  its  jurisdiction.  That  decision  was  taken  by  a  unanimous  vote 
of  the  Commission,  after  hours  of  discussion  and  extensive  public  comment  at  a  duly  noticed  and 
agendized  public  meeting.  The  minutes  of  that  meeting  demonstrate  the  depth  of  the  discussion  and 
analysis  involved  before  the  Commission  voted  on  each  of  the  three  decision  points.  Ii  is  the  SOTF's 
unequivocal  position  that  Ethics  Staff  may  not  reverse  those  policy  decisions  on  ii.s  own.  without 
appropriate  formal  action  by  the  Commission  at  a  public  meeting  held  in  compliance  with  the  Brown 
Act  and  the  Sunshine  Ordinance  notice,  agenda  and  other  applicable  requirements.  For  that  reason 
alone,  the  draft  Regulations  could  not  be  adopted  as  proposed,  even  if  they  were  otherwise 
appropriate. 

Staff's  proposed  Regulations  cannot  be  adopted  with  the  proposed  jurisdiction  limitations  for  the 
following  additional  reasons: 

(1)  Staff  failed  to  apply  or  consider  relevant  sections  of  the  California  Constitution,  City 
Charter  §15.102  and  Sunshine  Ordinance  §67. 35(d)  in  the  proposed  Regulations  that  would 
necessarily  invalidate  those  Regulations. 

(2)  Ethics  Staffs  legal  analysis  of  the  Commission's  "'limited"  jurisdiction  over 
'"sunshine"  matters  is  incomplete  and  flawed. 

(3)  Ethics  Staffs  proposal  would  deprive  almost  all  complainants  alleging  public  records 
and  public  meetings  violations  of  any  remedy  other  than  Superior  Court  lawsuits. 

(4)  Ethics  Staff,  when  considering  the  scope  of  the  Ethics  Commission's  jurisdiction, 
failed  to  look  at  the  drafters'  intent,  a  cardinal  principle  in  interpreting  a  statute^ 

Each  of  these  reasons  is  fully  discussed  at  length  in  numbered  paragraphs  below: 

Discussion: 

(1)  Staff  failed  to  apply  or  consider  relevant  sections  of  the  California  Constitution,  Cir^-  Charter 
^15.102  and  Sunshine  Ordinance  ^67. 35(d)  in  the  proposed  Regulations  that  would  necessarily 
invalidate  those  Regulations. 

Ethics  Staff  missed  much  of  the  relevant  law  that  governs  the  Commission's  adoption  of  regulations 
dealing  with  the  public's  access  to  public  records  and  meetings.  Staff  did  not  refer  to  or  discuss: 

First,  Section  (b)  (1)  of  Article  I  of  the  California  Constitution: 

"The  people  have  the  right  of  access  to  information  concerning  the  conduct  of  the  people's 
business,  and,  therefore,  the  meetings  of  public  bodies  and  the  wTitings  of  public  officials  and 
agencies  shall  be  open  to  public  scrutiny." 

This  provision  creates  the  constitutional  right  of  access  to  public  meetings  and  public  records. 
Limiting  the  Commission's  enforcement  jurisdiction  solely  to  "willful  violations"  and  tlien  only  when 
committed  by  an  extremely  limited  group  of  city  employees  limits  ihis  access  right  because  the  public 
will  have  less  access  if  the  SOTF  tlnds  that  there  has  been  a  denial  .'f  ihai  n>^hi  and  no  enforcement 
process  is  available  either  to  secure  that  right  or  to  deter  other  violations  ol  thai  right. 
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Second,  the  first  sentence  of  Section  3(b)(2)  of  Article  I  of  the  California  Constitution,  which  requires 
that: 

"  A  statute,  court  rule,  or  other  authority,  including  those  in  effect  on  the  effective  date  of  this 
subdivision,  shall  be  broadly  construed  if  it  furthers  the  people's  right  of  access,  and  narrowly 
construed  if  it  limits  the  right  of  access." 

Staff  recognizes  that  "there  are  a  number  of  ambiguities  in  the  enforcement  provisions  of  the 
Ordinance."  Accordingly,  if  there  are  any  ambiguities  in  the  Sunshine  Ordinance's  provisions, 
including  those  in  §§67. 30(c)  or  67.35(d),  those  provisions  must  be  "broadly  construed"  to  further  the 
people's  rights  of  access.  Staffs  narrow  construction  of  those  ambiguities  is  contrary  to  that  specific 
constitutional  mandate. 

Third,  the  second  sentence  of  Section  3(b)(2)  of  Article  I  of  the  California  Constitution  requires  that: 

"A  statute,  court  rule,  or  other  authority  adopted  after  the  effective  date  of  this  subdivision  that 
limits  the  right  of  access  shall  be  adopted  with  findings  demonstrating  the  interest  protected  by 
the  limitation  and  the  need  for  protecting  that  interest." 

Ethics  Staff  made  no  attempt  to  satisfy  this  constitutional  requirement.  That  requirement  is 
implicated  in  two  ways: 

(1)  By  eliminating  the  only  available  administrative  forum  for  enforcement  against  entire 
groups  of  persons  who  would  deny  access  to  public  records  and  public  meetings. 

(2)  By  failing  to  provide  adequate  procedural  and  substantive  "due  process"  protections 
(for  the  parties)  and  for  complainants  seeking  public  access,  whether  through  the  SOTF 
referrals  or  directly. 

The  comparable  forum  (and  the  only  alternative  offered  by  both  the  California  Public  Records  Act 
(CPRA)  and  the  Sunshine  Ordinance)  is  a  proceeding  in  the  Superior  Court,  in  which  there  are  ample 
safeguards  insuring  the  parties'  due  process,  such  as  testimony  from  non-party  witnesses  and  access  to 
non-privileged  records.  Since  the  limited  jurisdiction  and  procedure  in  the  Staffs  Draft  do  not  meet 
that  standard,  there  must  be  fmdings,  as  required  by  the  constitutional  provision,  "demonstrating  the 
interest  protected  by  the  limitation  and  the  need  for  protecting  that  interest."  Staff  made  no  such 
findings. 

Fourth,  Section  15.102  of  the  City  Charter  provides,  in  part: 

"...  the  Commission  may  adopt  rules  and  regulations  relating  to  carrying  out  the  purposes  and 
provisions  of  ordinances  regarding  open  meetings  and  public  records.'" 

Any  regulations  adopted  by  the  Ethics  Commission  to  "carry  out  the  purposes  and  provisions""  of  the 
Sunshine  Ordinance,  the  only  City  ordinance  "regarding  open  meetings  and  public  records'",  must 
implement  a  cornerstone  of  that  law  -  making  the  SOTF  an  effective  body  in  resolving  public  access 
disputes  and  deterring  future  efforts  by  the  City  bureaucracy  to  obstruct  such  public  access,  by 
conferring  jurisdiction  on  the  Ethics  Commission  to  enforce  SOTF's  orders. 

SEC.  67.1  FINDINGS  AND  PURPOSE  describes  the  "purpose"  of  the  Sunshine  Ordinance  that  the 
Ethic's  Commissions  rules  must  caiTy  out. 


http://www.sfgov.org/sunshine/ 


"The  Boai'd  of  Supervisors  and  the  People  of  the  Cit\'  and  County  of  San  Francisco  find  and 
declare:...  "(e)  Public  officials  who  attempt  to  conduct  die  public's  business  in  secret  should 
be  held  accountable  for  their  actions.  Only  a  strong  Open  Government  and  Sunshine 
OrdiiKiiKc.  ciilbrced  l)\  a  stroriti  Sunshine  Ordinance  Task  Force,  can  protect  the 
public's  iiiioi  c.si  ii)  open  <i()\ crnniciit."  [Emphasis  Added.] 

The  Ethics  Commission  will  fail  to  carry  out  one  of  the  essential  purposes  of  the  Sunshine  Ordinance 
if  it  denies  the  public  its  only  real  accessible  remedy  to  enjoy  its  constitutional  right  of  access.  Put 
differently,  there  is  no  question  but  that  in  fulfilling  its  responsibility  to  carry  out  the  purposes  and 
provisions  of  the  Sunshine  Ordinance,  the  Commission  has  ample  authority  to  adopt  a  rule  for  its 
enforcement  of  SOTF  referrals,  by  recognizing  that  it  is  the  only  chartered  municipal  office  capable  of 
doing  just  that. 

Fifth,  there  is  no  reference  to  §67. 35(d)  in  Staffs  analysis  of  the  Commission's  power  to  hear 
enforcement  actions.  That  section  provides: 

"Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  act  in  any 
court  of  competent  jurisdiction  or  before  the  Ethics  Commission  if  enforcement  action  is  not 
taken  by  a  cit\'  or  state  official  40  days  after  a  complaint  is  filed." 

The  effect  of  this  section  is  to  empower  a  complainant  whose  complaint  before  the  SOTF  or  petition 
to  the  Supervisor  of  Records  resulted  in  an  Order  to  a  city  employee  or  agency  that  has  not  been  acted 
upon  (e.g.  enforced)  by  the  District  Attorney  or  Attorney  General  for  40  days  to  have  it  enforced  by 
the  Ethics  Commission.  The  significance  of  this  section  as  the  basis  for  the  Commission's 
jurisdiction  is  detailed  in  II  below. 


(2)      Ethics  Staffs  legal  analysis  of  the  Commission's  "limited"  jurisdiction  over  ^"sunshine" 
matters  is  incomplete  and  flawed. 

As  noted,  the  proposed  new  Regulations,  contrar\'  to  the  Commission's  June  2010  decision,  eliminate 
referrals  from  the  SOTF  of  non-willful  violations  of  public  access  laws.  As  described,  in  part,  in 
Staffs  Summary  under  "1 .  Section  I  -  Preamble",  at  page  4: 

"...  Under  Staffs  proposal,  the  Commission  will  handle  only  allegations  of  willful 
violations  of  the  Ordinance  by  elected  officials,  department  heads,  or  managerial  Cit}' 
employees  [Emphasis  added]." 

Staff  believes  the  best  interpretation  of  this  provision  [§67,34]  is  that  the 
Commission  has  jurisdiction  over  only  willful  violations,  and  does  not  have  jurisdiction 
over  allegations  of  non-willful  violations  of  the  Ordinance.  Under  this  interpretation,  the 
Commission  would  only  handle  complaints  or  referrals  that  allege  willful  violations; 
Staff  would  reject  anv  complaint  or  referral  alleging  a  non-willful  violation  [Emphasis 
added).- 

By  way  of  further  explanation.  Staff  adds,  under  IV.  1  "  Fhe  Role  of  the  Commission  under  the 
Ordinance." 

"The  Task  Force's  recommendations  appear  to  he  premised  on  the  notion  that  the  Ethics 
Commission  has  two  distinct  roles  under  the  Sunshine  Ordinance:  one  with  respect  to  the 
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enforcement  of  Task  Force  referrals,  and  the  second  with  respect  to  the  Ethics  Commission's 
handling  of  willful  violations  under  section  67.34.  Staff  does  not  agree." 

"As  the  Commission  has  determined  in  recent  decisions,  the  Ethics  Commission  is  not  tasked 
anywhere  in  the  Ordinance  with  enforcing  orders  of  determination  from  the  Task  Force  ... 
Section  67.21(d)  further  provides  that  if  the  custodian  still  fails  to  comply  with  the  records 
request  after  being  ordered  to  release  the  records  by  the  Supervisor  of  Records,  the  'supervisor 
of  records  shall  notify  the  district  attorney  or  the  attorney  general  who  shall  take  whatever 
measures  she  or  he  deems  necessary  and  appropriate  to  insure  compliance  with  the  provisions 
of  this  ordinance  [emphasis  added].'  Under  section  67.21(d),  the  district  attorney  or  the 
attorney  general — not  the  Ethics  Commission — is  specifically  tasked  with  the 
enforcement  of  a  public  records  request.  [Emphasis  added]. 

"...  'If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  [of  the  Task  Force]  within  5 
days,  the  [Task  Force]  shall  notify  the  district  attorney  or  the  attorney  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the  provisions  of  this 
ordinance  [emphasis  added].'  Again,  the  power  to  enforce  the  public  records  request  lies 
with  the  district  attorney  or  the  attorney  general,  not  the  Ethics  Commission.  '  [Emphasis 
added]. 

As  Ethics  Staff  correctly  points  out,  Sunshine  Ordinance  §67.2 1(e)  provides  that  SOTF  Orders  for 
disclosure  of  public  records  are  sent  to  the  San  Francisco  District  Attorney  and  the  California 
Attorney  General  for  enforcement.  However,  Ethics  Staff  does  not  recognize  that  failure  to  comply 
with  an  SOTF  Order  is  also  a  "violation"  of  the  Sunshine  Ordinance,  and  as  such  would  fall  under 
§67. 30(c),  as  the  Commission  had  originally  determined  in  June  2010. 

Limiting  recourse  for  enforcement  of  SOTF  Orders  regarding  public  records  violations,  as  Staff 
proposes,  to  the  San  Francisco  District  Attorney  or  the  Attorney  General  is  illusory;  neither  can  nor 
will  enforce  SOTF  Orders.  The  District  Attorney  has  no  authority  under  either  the  California 
Government  Code  or  the  San  Francisco  Charter  to  enforce  violations  of  public  access  laws.  On  its 
part,  the  Attorney  General's  consistent  position  is  that  its  office  does  not  enforce  the  CPRA  or  local 
laws,  having  rejecting  all  SOTF  referrals.  Neither  the  CPRA  nor  the  Brown  Act  confers  enforcement 
power  on  a  "municipal  office";  recourse  for  violations  of  those  State  laws  can  be  had  only  in  the 
Superior  Court. 

As  a  result,  Staffs  interpretation  seems  to  limit  the  venue  for  enforcement  of  an  SOTF  Order  or  a 
"violation"  -  other  than  by  an  action  in  the  Superior  Court  -  to  some  other  ■"municipal  office  v.ith 
enforcement  power  under  this  ordinance..."  Yet  Staff  does  not  identify  any  San  Francisco  "municipal 
office"  with  any  such  enforcement  power  under  the  CPRA,  the  Brown  Act  or,  for  that  matter,  the 
Sunshine  Ordinance.  There  is  only  the  Ethics  Commission,  whether  by  virtue  of  §67.34  or  §67. 35(d). 

Section  67.35(d)  provides: 

"  Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  act  in  any 
court  of  competent  jurisdiction  or  before  the  Ethics  Commission  if  enforcement  action  is  not 
taken  by  a  city  or  state  official  40  days  after  a  complaint  is  filed." 

Staff  considers  §67. 35(d)  relevant  only  to  the  day  the  40-day  clock  starts  the  Commission's  §67.34 
power  to  "handle"  willful  violation  cases.  It  ties  §67.3 5(d)  to  the  "handling"  provision  of  §67.34  to 
give  the  Commission  its  jurisdiction  over  willful  violation  complaints  and  thus  implicates  the  40-day 
rule. 
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However,  Staff  ignore  that  section's  substantive  powers.  First,  it  empowers  the  Ethics  Commission  to 
enforce  an  SOTF  Order  stemming  a  complaint  when  neither  the  District  Attorney  nor  the  Attorney 
General  has  taken  enforcement  action  within  40  days  of  the  Order's  issuance.  Second,  it  establishes 
the  Ethics  Commission  as  a  "municipal  office  with  enforcement  power"  to  which  the  SOTF  may 
make  referrals  under  §67. 30(c). 

Each  of  these  two  provisions,  §67.34  and  §67. 35(d),  is  independent  of  the  other.  Even  if  §67. 35(d) 
did  not  exist,  no  one  would  argue  that  although  §67.34  provides  that  willful  violation  complaints  are 
to  be  "handled"  by  the  Ethics  Commission,  it  does  not  confer  jurisdiction  on  the  Commission.  On  the 
other  hand,  if  §67.34  did  not  exist,  no  one  would  argue  that  §67. 35(d)  does  not  confer  jurisdiction  on 
the  Commission  to  "enforce"  the  Sunshine  Ordinance  ('"this  act")  after  40  days  have  elapsed  from  the 
time  a  complaint  is  filed  with  a  city  or  state  official.  The  correct  interpretation  requires  following  the 
text  of  each  section  without  regard  to  the  other. 

There  is  no  question  about  §67.34:  It  means  what  it  says.  "Complaints"  involving  a  "willful  violation" 
by  any  respondent  in  either  of  two  categories,  "elected  officials  or  department  heads"  are  handled  by 
the  Ethics  Commission;  not  just  any  "municipal  office  with  enforcement  power"  to  which  the  SOTF 
refers  persons  who  '"violate"  any  prpvisions  of  the  ordinance  or  the  Acts,  as  provided  in  §67. 30(c). 
That  distinction  makes  sense.  The  Commission  has  the  power  to  impose  penalties  and  to  find  "official 
misconduct"  and  thus  is  the  proper  place  for  the  respondents  in  these  two  categories  to  be  brought  for 
a  proceeding  on  such  egregious  complaints.  That  power  does  not  exist  in  any  other  San  Francisco 
body. 

On  the  other  hand,  §67.3 5(d)  makes  sense  if  it  is  read  to  provide  a  venue  for  enforcement  of  an 
aggrieved  person's  right,  if  the  city  or  state  official  has  not  acted  on  it  within  40  days  after  the 
[original]  complaint  was  filed.  Thus,  when  the  Ethics  Staff  states  that  the  SOTF  is  required  to  turn 
over  non-complied  with  Orders  to  the  District  Attorney  (a  "city  official")  and  the  Attorney  General  (a 
"state  officiaT")  under  §67.2 1(e)  and,  therefore,  the  Commission  is  not  "tasked"  with  enforcing  those 
Orders,  if  neither  official  takes  any  acfion,  it  misses  the  point  of  §67. 35(d):  The  aggrieved  person  may 
enforce  that  right  (i.e.,  access  to  particular  records  or  to  public  meetings)  as  determined  by  the  SOTF 
[or  the  Supervisor  of  Records]  through  a  proceeding  in  the  Superior  Court  or  in  the  Ethics 
Commission.  This  should  be  contrasted  with  §67. 30(a),  v/hich  also  allows  enforcement  of  the 
statutory  "access  right"  comparable  to  that  in  the  CPRA: 

"Any  person  may  institute  proceedings  for  injunctive  relief,  declarator^'  relief,  or  writ  of 
mandate  in  any  court  of  competent  jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to 
receive  a  copy  of  any  public  record  or  class  of  public  records  under  this  Ordinance  or  to 
enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to 
compel  such  meeting  to  be  open." 

If  proceedings  to  enforce  the  same  statutory  access  "right"  in  a  "court  of  competent  jurisdiction'' 
granted  in  §67. 30(a)  were  involved  in  §67. 35(d),  the  inclusion  of  "penalties"  and  "a  court  of 
competent  jurisdiction"  in  §67. 35(d),  if  no  "enforcement  action  is  taken  by  a  city  or  state  official  for 
40  days,  would  not  be  needed. 

It  is  noteworthy  that  prior  to  last  year,  that  is,  since  the  year  2000  when  the  Sunshine  Ordinance 
became  effective,  the  Ethics  Commission  and  Mr.  St.  Croix  "handled"  all  SOTF  referrals  -  albeit 
improperly  -  whether  or  not  the  respondent  was  an  "elected  official"  or  a  "department  head"  and  the 
SOTF  members,  who,  in  the  early  days  included  several  who  had  drafted  the  1999  Sunshine 
Ordinance  reform  package  (Prop  G)  or  were  actively  engaged  in  its  substantive  additions  to  then  law, 
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referred  violations  to  the  Ethics  Commission  as  a  matter  of  course.  Those  actions  reflected  the  general 
understanding  among  those  who  were  directly  involved  that  violations  of  the  Sunshine  Ordinance,  the 
CPRA  and  the  Brown  Act  would  be  enforced  by  the  Ethics  Commission,  the  only  municipal  office 
which  then  had  (and  still  has)  enforcement  power. 

(3)  Ethics  Staffs  proposal  would  deprive  almost  all  complainants  alleging  public  records  and 
public  meetings  violations  of  any  remedy  other  than  Superior  Court  lawsuits. 

Section  67.34  ("willful  violations"  shall  be  handled  by  the  Ethic  Commission),  applies  only  to 
"elected  officials"  and  "department  heads."  In  their  willingness  to  exclude  SOTF  referrals  of  simple 
violations  of  public  access  laws  in  favor  of  the  willful  violation  requirement  in  §67.34,  Staff  failed  to 
mention  the  gaping  hole  in  coverage: 

Members  of  all  boards  and  commissions  (and  their  staffs)  can  not  be  the  subject  of  a  complaint  filed 
with  the  Ethics  Commission  under  §67.34  for  public  meetings  violations  or  public  records  violations 
nor  can  any  "unelected"  officials  nor  any  number  of  other  "custodians"  of  public  records,  including 
city  employees  who  are  not  department  heads,  but  hold  important  positions  in  City  Departments,  such 
as  the  City  Administrator,  the  Zoning  Administrator  and  all  the  various  deputy  directors.  Given  the 
number  of  boards  and  commissions  in  the  City  and  the  many  important  "custodians"  who  are  not 
department  heads,  the  fact  that  there  is  no  remedy  available  to  the  public,  other  than  a  lawsuit,  is 
completely  untenable. 

How  effective  would  the  proposed  Regulations  actually  be  in  enabling  the  public  to  secure  its  public 
access  rights  when  a  City  official's  office  a  department  or  a  commission  denies  them? 

First,  the  Index  pages  from  a  2004  Memorandum  from  the  City  Attorney  to  then-Mayor  Gavin 
Newsom  regarding  Mayoral  appointments,  etc.  lists  all  the  Board  and  Commission,  which,  at  that 
time,  involved  those  appointments.  The  total  is  81  Boards  and  Commissions,  many  with  more  than 
five  or  seven  members,  all  probably  with  a  Secretary  (or  equivalent).  An  estimate  of  the  persons 
potentially  not  covered  (at  five  or  six  per  policy  body),  plus  a  Secretary/Administrator  for  each,  would 
exceed  500.  None  would  be  covered  by  the  proposed  Regulations. 

Second,  within  many  departments,  there  are  layers  of  deputies  and  managers  of  different  aspects  of 
the  department's  activities.  For  example,  the  Department  of  Building  Inspection  has  four  deputy- 
directors,  with  12  direct  reports  [managers,  etc.],  several  supervisors,  in  addition  to  all  the  inspectors 
and  administrative  Staff.  DPW  has  15  "managers"  and  each  manager  may  be  supervising  several  of  its 
activities.  None  of  the  first  several  layers  of  "management  would  be  covered  under  the  proposed 
Regulations. 

Ethics  Staff  recognized  this  problem  and  sought  to  include  "managerial  City  employees",  but  the 
Commissioners  expressed  reservations  about  extending  jurisdiction  to  them  under  §67.34. 

The  Commission  is  reminded  that  in  the  past  eight  years,  the  Commission  has  heard  only  one  SOTF- 
referred  violation.  That  case,  in  July  2011,  involved  Jewelle  Gomez,  the  President  of  the  Library- 
Commission,  as  respondent.  .  Although  the  Commission  found  her  egregious  conduct  in  stifling 
public  comment  violated  the  public  meetings  laws,  because  of  Staffs  interpretation  of  the 
Commission's  jurisdiction,  the  Commission  was  left  with  asking  the  Mayor  to  remove  her  (a  request 
Mayor  has  yet  to  act  on).  Under  Staffs  Draft,  the  Commission  could  not  even  take  up  that  case. 
Under  the  SOTF's  submitted  draft  the  Commission  would  have  had  jurisdiction  and  authority  to 
penalize  her  in  several  ways. 
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Third,  Uie  historic,;'  ci  .  f  ihc  rommission's  disposition  of  SOTF  refeiTals  suggests  that  the 
chances  ot"  a  iliu!  official"  or  a  "department  head"  are  slim.      the  19  cases 

referred  cases  sir...  iwo  involved  a  respondent  elected  official  or  department  head 

and  both  w  ere  dis^ll^^eJ.   1  he  .'ther  1 7  did  not  meet  this  threshold  requirement. 

The  SOTF  "Rc\'cir:\y'  1  .^g  tbr  the  period  2005  -  through  December  5,  2011,  provided  by  the  SOTF 
Adminisi!.;  iih  some  duplication,  a  total  of  35  referrals  to  the  Ethics  Commission,  of 

which  2^>  .  _  1  by  Staff,  one  was  heard  (Cauthen  vs.  Library  Commission/Gomez)  and  five 

were  still  jv  .:  ,  _  \1:  ^i.  Croi.x  first  introduced  the  principle  that  the  Commission  "'only  handles 
complaints  likJ  under  s'^~.3r"  in  his  September  13,  201 1  dismissal  of  the  SOTF-referred  Tsang  case, 


SOTF  File  -  HkM.-^.  whicli  cited  §67. 30(c)  for  enforcement.  All  eight  subsequent  SOTF  referrals 
(listed  in  the  SO  I  F  Log)  have  been  dismissed  based,  in  part  or  entirely,  on  the  requirements  of 
§67.34;  to  w  it,  eitlier  the  SOTF  did  not  find  a  willful  violation,  the  violation  in  fact  not  ^"willful"  or 
the  respondent  was  not  an  "elected  official  or  department  head." 

(4)  Ethic's  Staff  when  considering  the  scope  of  the  Ethics  Commission's  jurisdiction  failed  to 
look  at  the  drafters'  intent,  a  cardinal  principle  in  interpreting  a  statute. 

The  rules  for  interpreting  statutes  are  complex  and  difficult  to  apply,  particularly  where  there  is  no 
"legislative"  history  for  the  legislation,  as  is  the  case  with  Proposition  G.  Fortunately  there  is  no  need 
to  apply  those  complex  and  difficult  rules  here,  if  one  assumes  the  drafters  were  creating  a  rational, 
coherent  and  logical  structure  for  the  Sunshine  Ordinance,  which,  indeed  they  were. 


The  Sunshine  Ordinance  is  organized  logically  into  four  Articles: 


Article  I  In  General  §§  67.1  and  67.2 

Article  n  Public  Access  to  Meetings  §§  67.3  to  67.17 

Article  m  Public  Information  and  Public  Records  §§  67.20  to  67.29.7 

Article  FV  Policy  Implementation.  §§  67.30  to  §§67.37 

§§67. 30(c),  67.34  and  67.35(a)  through  (d),  inclusive,  all  dealing  specifically  with  enforcement  are  in 
Article  IV  -  '"Policy  Implementation."  Section  67.35,  itself,  is  capdoned  "Enforcement  Provisions." 

However,  defying  what  is  patently  a  well  organized  law  -  even  with  its  warts  and  pimples  -  Staff 
extrapolated  from  two  specific  sentences  in  two  subdivisions  in  one  particular  Section  in  Article  III. 
the  Article  that  deals  broadly,  but  exclusively,  with  '"Public  information  and  Public  Records,  to 
somehow  reach  the  conclusion  that  §67.34  is  the  only  relevant  "jurisdiction"  provision  affecting  the 
Ethics  Commission,  to  the  exclusion  of  all  others  in  the  Sunshine  Ordinance,  including  §67. 35(d). 


Using  its  form  of  logic,  Staff  thus  concluded: 


'"...  the  Commission  will  handle  only  allegations  of  v^illful  violations  of  the  Ordinance  by 
elected  officials,  department  heads,  or  managerial  City  employees." 

"...  Staff  believes  the  best  interpretation  of  this  provision  [§67.34]  is  that  the  Commission  has 
jurisdiction  over  only  willtiil  violations,  and  does  not  have  jurisdiction  over  allegations  of 
non-willful  violations  of  the  Ordinance.  Under  this  interpretation,  the  Commission  w  ould  only 
handle  complaints  or  referrals  that  allege  willful  violations;  Staff  would  reject  any  complaint 
or  referral  alleging  a  non-willful  violation. 


Any  reasonable  interpretation  of  the  intent  of  the  drafters  would  be  that  the  ultimate  enforcement  of  the 
public's  rights  lay  in  "implementing"  the  "policy"  of  the  law.  And  those  provisions  are  all  in  Article  fV, 
particularly  §67.35(d),  which  expressly  grants  the  Commission  its  enforcement  power.  It  should  be 
kept  in  mind  that  the  Sunshine  Ordinance  was  adopted  pursuant  to  both  CPRA  §6523 (e)  and  Brown  Act 
§54953.7,  which  permit  local  agencies  to  adopt  rules  permitting  greater  access  to  records  and  meetings 
than  that  which  the  state  laws  provide.  To  suggest  that  so  limiting  access  was  central  to  the  drafters 
intent  is  simply  not  reasonable. 

When  the  1993  Sunshine  Ordinance  was  revised  as  Prop  G  in  1999,  the  drafters  added  almost  all  of 
what  is  now  §67.21  -  access  to  public  records  -  including  the  two  subdivisions  on  which  Staff  is 
relying  -  (d)  and  (e)  -  which  provide  for  Supervisor  of  Records  and  SOTF  referrals  of  non-complied 
Orders  to  the  District  Attorney  and  the  Attorney  General.  The  drafters  also  added  §67.35. 
"Enforcement  Provisions"  as  well.  §67.35  evidenced  their  recognition  that  there  were  differences 
between  §67.34,  with  its  requirement  that  the  Ethics  Commission  "handle"  willful  violations  of  both 
State  public  access  laws  and  the  Sunshine  Ordinance,  and  §67.35 's  provisions  for  enforcement  of 
public  access  rights  under  the  Sunshine  Ordinance.  Thus,  §67. 35(d)  provided  two  avenues  of 
recourse  available  to  a  person  after  the  SOTF  or  the  Supervisor  of  Records  had  issued  an  Order  under 
§§67.2 1(d)  or  (e),  and  both  the  District  Attorney  and  the  Attorney  General  failed  to  take  action  to 
enforce  it.  Otherwise,  there  would  have  been  no  reason  for  the  drafters  to  add  §67.3 5(d)  in  the  first 
place. 

Moreover,  a  common  sense  approach  to  the  intent  of  the  drafters  can  be  found  in  the  result  of  the 
Staffs  Draft  on  the  public's  ability  to  remedy  violations  of  public  access  laws:  No  municipal  office 
with  jurisdiction  to  enforce  SOTF  referrals  of  garden-variety  public  access  violations  (contrary  to 
§67.30(c)  in  Article  HI);  exempting  even  willful  violations  by  every  one  of  the  thousands  of  City- 
employees  other  than  seven  elected  officials  (or  25,  if  the  Boards  of  Supervisors  and  Education  are 
included)  and  the  40  or  50  City  department  heads;  excluding  every  violation  by  a  commission  or  other 
policy  body  of  its  conduct  of  a  public  meeting  or  any  of  the  related  administration  requirements.  It 
makes  no  sense  that  this  is  a  result  that  the  drafters  would  have  intended  or  even  sought. 
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[DRAFT] 

SAN  FRANCISCO  ETHICS  COMMISSION 
SPECIAL  JOINT  MEETING  WTTH 
THE  COMPLIANCE  &  AMENDMENTS  COMMITTEE 
OF  THE  SUNSHINE  ORDINANCE  TASK  FORCE 
April  13,  2012  2:00  P.M. 
Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

1.         Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  2:09  PM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  and  Paul  A.  Renne, 
Commissioner. 

SUNSHINE  ORDINANCE  TASK  FORCE  COMPLIANCE  AND  AMENDMENTS  COMMITTEE 
MEMBERS  PRESENT:  Allyson  Washburn,  Chair;  Richard  Knee,  Member;  Hope  Johnson,  Sunshine 
Ordinance  Task  Force  Chair;  and  Bruce  Wolfe,  Sunshine  Ordinance  Task  Force  Vice-Chair. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Catherine  Argumedo,  Investigator/Legal 
/'  ^     Analyst;  Garrett  Chatfield,  Investigator/Legal 
f 

ir     ■  OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  Allen  Grossman;  Patrick  Monette-Shaw;  Ray  Hartz:  Paul  Courier;  Thomas 
Picarello;  Derek  Kerr;  Pastor  Gavin,  Peter  Warfield;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Regulations  regarding  Enforcement  of  Sunshine  Ordinance  Complaints,  dated 
November  10,  2011. 

-  Letter  to  Executive  Director  St.  Croix  from  Sunshine  Ordinance  Task  Force  Compliance  and 
Amendments  Committee  Chair  Allyson  Washburn,  Ph.D. 

-  Sunshme  Ordinance  Task  Force  Memorandum  re:  The  Ethics  Commission's  "Enforcement'' 
Jurisdiction:  As  proposed  in  its  Staffs  November  201 1  Draft  "Regulations  for  Complaints  Alleging 
Willful  Violations  of  the  Sunshine  Ordinance,"  dated  April  3,  2012 

n.       Discussion  of  draft  amendments  to  the  Commission's  regulations  governing  the  handling  of 
complaints  related  to  alleged  violations  of  the  Sunshine  Ordinance  and  referrals  from  the 
SOTF. 

Chairperson  Hur  infroduced  the  meeting  and  all  Ethics  Commissioners  and  Sunshine  Ordinance  Task 
Force  Members  introduced  themselves. 

Sunshine  Ordinance  Task  Force  ("Task  Force")  Chair  Johnson  stated  that  Allen  Grossman  assisted  the 
Sunshine  Ordinance  Task  Force  Compliance  and  Amendments  Committee  ("CAC")  in  drafting  its 
proposals  regarding  Task  Force  referrals  to  the  Ethics  Commission. 

Mr.  Grossman  stated  that  the  proposals  staff  included  in  the  November  10,  201 1,  memorandum  changed 
the  policy  decisions  the  Ethics  Commission  had  previously  made. 
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Commission  Hur  introduced  a  proposal  to  handle  Sunshine  Ordinance  Referrals  b\  developing  a  two- 
track  process.  He  stated  that  allegations  involving  the  w  illful  violations  by  an  elected  official  or 
department  head  are  clearly  within  the  jurisdiction  of  the  Ethics  Commission  and  that  staffs  November 
201 1  proposals  address  how  the  Commission  should  handle  those  complaints.  He  stated  that  non-willful 
\  iolations  or  willful  violations  by  City  officers  who  are  not  elected  officials  or  departments  heads  could 
be  handled  b\  an  expedited  "show  cause"  hearing.  He  further  stated  that  the  Cir>'  official  would  have  the 
burden  to  demonstrate  \\h_\  the  fask  Force's  conclusion  was  incorrect  at  the  show  cause  hearing. 

fask  Force  Member  Wolfe  stated  that  the  Ethics  Commission's  only  role  is  to  enforce  Task  Force  orders. 

Commissioner  Renne  stated  that  if  a  complainant  went  to  a  court  to  enforce  a  Task  Force  order,  the  court 
would  review  the  Task  Force's  determination.  He  stated  that  the  Sunshine  Ordinance  does  not  state 
any\vhere  that  the  Ethics  Commission  can  only  "enforce"  Task  Force  orders.  He  stated  that  the  Ethics 
Commission  can  and  should  review  Task  Force  orders.  He  further  stated  that  he  disagreed  with  staffs 
conclusion  that  the  Sunshine  Ordinance  only  gives  the  Ethics  Commission  jurisdiction  over  "willful 
violations."  He  stated  that  the  Sunshine  Ordinance  reserves  the  jurisdiction  of  willful  violations  to  the 
Ethics  Commission,  but  it  does  not  limit  the  Commission's  jurisdiction  to  hear  non-willful  violations. 

Task  Force  Chair  Johnson  stated  that  the  Ethics  Commission's  jurisdiction  must  include  hearing  all 
referrals. 

Chairperson  Hur  stated  that  he  agreed  with  Commissioner  Renne  that  the  Sunshine  Ordmance  does  not 
limit  the  Ethics  Commission's  jurisdiction  to  only  willful  violations. 

Mr.  Grossman  stated  that  the  Sunshine  Ordinance  provides  three  ways  that  a  matter  can  come  before  the 
Ethics  Commission.  He  stated  that  under  section  67.34,  only  the  Ethics  Commission  can  handle  those 
complaints;  under  section  67.30(c)  the  Task  Force  makes  a  determination  and  the  Ethics  Commission 
must  enforce  that  determination;  and  under  67.35(d)  any  person  may  bring  a  matter  to  the  Ethics 
Commission  if  no  action  is  taken  by  another  official  40  days  after  a  complaint  is  initiated. 

Vice-Chairperson  Studley  stated  that  section  67.30(c)  says  that  the  Task  Force  can  refer  a  matter  to  a 
"municipal  office  with  enforcement  power  under  this  ordinance."  She  stated  that  is  does  not  say 
"municipal  office  FOR  enforcement."  She  stated  that  is  a  distinction  that  allows  the  Ethics  Commission 
to  review  a  referral  and  not  merely  be  just  an  "enforcer." 

Task  Force  Chair  Johnson  stated  that  when  the  Task  Force  refers  a  matter  under  section  67.30(c),  it  is  for 
the  order  to  be  enforced,  not  reviewed. 

CAC  Chair  Washburn  stated  that  the  order  is  on  behalf  of  the  complainant  after  the  Task  Force  has  made 
its  determination. 

Vice-Chairperson  Studley  stated  that  the  Ethics  Commission  understands  that  the  current  enforcement 
regulations  do  not  adequately  address  Task  Force  referrals.  She  stated  that  staffs  memorandum  did  not 
create  any  new  rules,  but  attempted  to  reconcile  competing  provision  of  the  Ordinance. 

Task  I-orcc  Member  Wolfe  stated  that  he  supported  the  show  cause  hearing  proposal. 

Chairperson  I  lur  siimniari/etl  the  discussion  and  directed  staff  to  develop  a  two-track  regulations 
procedure  that  rctlccts  ihc  discussion  that  occurred  at  this  meeting. 

Public  Comment: 
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Patrick  Monette-Shaw  stated  that  he  was  glad  to  hear  that  the  Commission  rejected  staffs  proposals. 

Ray  Hartz  stated  that  the  right  to  petition  government  demands  the  pubhc's  right  to  access  public  records. 

An  unidentified  member  of  the  pubHc  stated  that  two  years  of  "spinning  wheels"  is  not  impressive.  He 
stated  that  the  City  Charter  defines  official  misconduct  and  that  in  the  past  the  Ethics  Commission  has 
placed  the  burden  on  complainants. 

Allen  Grossman  stated  that  Executive  Director  St.  Croix  stated  in  a  memorandum  that  the  City  Attorney 
is  a  higher  authority  because  it  is  an  elected  position. 

Paul  Courier  stated  that  he  was  glad  to  see  the  Ethics  Commission  and  Task  Force  working  together. 

Thomas  Picarello  stated  that  the  focus  should  be  on  getting  public  records  to  requestors. 

Derek  Kerr  stated  that  he  was  glad  the  Commission  rejected  staffs  proposals. 

Pastor  Gavin  stated  that  she  is  concerned  about  the  lack  of  open  government. 

Peter  Warfield  stated  that  he  was  encouraged  by  this  meeting. 

Task  Force  Member  Knee  read  a  statement  from  Bob  Planfold. 

m.  Adjournment 

Chairperson  Hur  adjourned  the  meeting  at  4:20  PM. 
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SAN  FRANCISCO  ETHICS  COMMISSION 
SPECIAL  JOINT  MEETING  WITH 
THE  COMPLIANCE  &  AMENDMENTS  COMMITTEE 
OF  THE  SUNSHINE  ORDINANCE  TASK  FORCE 
April  13,2012  2:00  P.M. 
Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

1.         Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  2:09  PM 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley.  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  and  Paul  A.  Renne. 
Commissioner. 

SUNSHINE  ORDINANCE  TASK  FORCE  COMPLIANCE  AND  AMENDMENTS  COMMITTEE 
MEMBERS  PRESENT:  Allyson  Washburn,  Chair;  Richard  Knee,  Member;  Hope  Johnson,  Sunshine 
Ordinance  Task  Force  Chair;  and  Bruce  Wolfe,  Sunshine  Ordinance  Task  Force  Vice-Chair. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Catherine  Argumedo,  Investigator/Legal 
?o  Analyst;  Garrett  Chatfield,  Investigator/Legal 

^  OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney  (DCA). 

Il%f:l 

t '  ^  i    OTHERS  PRESENT:  Allen  Grossman;  Patrick  Monette-Shaw;  Ray  Hartz:  Paul  Courier;  Thomas 
Picarello;  Derek  Kerr;  Pastor  Gavin,  Peter  Warfield;  and  other  unidentified  members  of  the  public. 

!  MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Regulations  regarding  Enforcement  of  Sunshine  Ordinance  Complaints,  dated 
November  10,2011. 

-  Letter  to  Executive  Director  St.  Croix  from  Sunshine  Ordinance  Task  Force  Compliance  and 
Amendments  Committee  Chair  Allyson  Washburn,  Ph.D. 

-  Sunshine  Ordinance  Task  Force  Memorandum  re:  The  Ethics  Commission's  "Enforcement" 
Jurisdiction:  As  proposed  in  its  Staff's  November  201 1  Draft  "Regulations  for  Complaints  Alleging 
Willful  Violations  of  the  Sunshine  Ordinance,"  dated  April  3,  2012 

n.        Discussion  of  draft  amendments  to  the  Commission's  regulations  governing  the  handling  of 
complaints  related  to  alleged  violations  of  the  Sunshine  Ordinance  and  referrals  from  the 
SOTF. 

Chairperson  Hur  introduced  the  meeting  and  all  Ethics  Commissioners  and  Sunshine  Ordinance  Task 
Force  Members  introduced  themselves. 

Sunshine  Ordinance  Task  Force  ("Task  Force")  Chair  Johnson  stated  that  Allen  Grossman  assisted  the 
Sunshine  Ordinance  Task  Force  Compliance  and  Amendments  Committee  ("CAC")  in  drafting  its 
proposals  regarding  Task  Force  referrals  to  the  Ethics  Commission. 

Mr.  Grossman  stated  that  the  proposals  staff  included  in  the  November  10.  201 1,  memorandum  changed 
the  policy  decisions  the  Ethics  Commission  had  previously  made. 
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Commission  1  liir  iiiiroduccJ  a  pit^posal  to  liaiidic  Suiisliinc  Ordinance  Referrals  by  developing  a  two- 
track  process.  He  dialed  ihai  allegations  in\ol\  ini:  the  w  illfiil  \  iolations  by  an  elected  official  or 
department  head  arc  clcarl\  wiihin  tlicjurisdiLiion  of  ihc  1  lines  Commission  and  that  staffs  November 
201  1  proposals  address  how  the  C  ommissioii  sluuild  handle  those  complaints.  He  stated  that  non-willful 
\  iolations  or  w  illful  \  iolations  h\  c  ii\  ol  lkci  s  w \\o  arc  not  elected  olficials  or  departments  heads  could 
be  handled  b\  an  expedited  "  show  cause  "  hearing.  1  Ic  further  stated  that  the  Cit\'  official  would  have  the 
burden  to  demonstrate  wh\  the  1  ask  f  orce's  conclusion  was  ineonect  at  the  show  cause  hearing. 

1  ask  f  orce  Member  \\  olfe  slated  thai  the  lithics  Commission's  onl>  role  is  to  enforce  Task  Force  orders. 

Commissioner  Kenne  staled  that  il  a  complainant  went  to  a  court  to  enforce  a  Task  Force  order,  the  court 
would  re\  iew  the  Task  Force's  determination.  He  stated  that  the  Sunshine  Ordinance  does  not  state 
an\  where  that  the  Ethics  Commission  can  only  "enforce"  Task  Force  orders.  He  stated  that  the  Ethics 
Commission  can  and  should  review  Task  Force  orders.  He  further  stated  that  he  disagreed  with  staffs 
conclusion  that  the  Sunshine  Ordinance  only  gives  the  Ethics  Commission  jurisdiction  over  "willful 
violations."  He  stated  that  the  Sunshine  Ordinance  reserves  the  jurisdiction  of  willful  violations  to  the 
Ethics  Commission,  but  it  does  not  limit  the  Commission's  jurisdiction  to  hear  non-willful  violations. 

1  ask  Force  Chair  Johnson  stated  that  the  Ethics  Commission's  jurisdiction  must  include  hearing  all 
refetTals. 

Chairperson  1  hu-  staled  that  he  agreed  w  ith  Commissioner  Renne  that  the  Sunshine  Ordinance  does  not 
limit  the  1-ihics  Commission's  jurisdiction  to  onl>  w  illful  violations. 

Mr.  Grossman  stated  that  the  Sunshine  Ordinance  provides  three  ways  that  a  matter  can  come  before  the 
Ethics  Commission.  He  stated  that  under  section  67.34,  only  the  Ethics  Commission  can  handle  those 
complaints;  under  section  67.30(c)  the  Task  Force  makes  a  determination  and  the  Ethics  Commission 
must  enforce  that  determination;  and  under  67.35(d)  any  person  may  bring  a  matter  to  the  Ethics 
Commission  if  no  action  is  taken  by  another  official  40  days  after  a  complaint  is  initiated. 

Vice-Chairperson  Studley  stated  that  section  67.30(c)  says  that  the  Task  Force  can  refer  a  matter  to  a 
"municipal  office  with  enforcement  power  under  this  ordinance."  She  stated  that  is  does  not  say 
"municipal  office  FOR  enforcement."  She  stated  that  is  a  distinction  that  allows  the  Ethics  Commission 
to  review  a  referral  and  not  merely  be  just  an  "enforcer." 

Task  Force  Chair  Johnson  stated  that  when  the  Task  Force  refers  a  matter  under  section  67.30(c),  it  is  for 
the  order  to  be  enforced,  not  reviewed. 

CAC  Chair  Washburn  stated  that  the  order  is  on  behalf  of  the  complainant  after  the  Task  Force  has  made 
its  determination. 

Vicc-Chairperson  Studle\  slated  that  the  lithics  Commission  understands  that  the  current  enforcement 
regulations  do  not  adcciualcl\  address  1  ask  f  orce  referrals.  She  stated  that  stal'f  s  memorandum  did  not 
create  an\  new  rules,  but  attemptetl  to  reconcile  ct>mpeting  prox  ision  of  the  Ordinance. 

1  ask  force  Mcnihcr  W  ollc  staled  that  he  supported  the  show  cause  hearing  proposal. 

(  hairpersim  1  liir  siimman/cd  ihc  discussion  anti  ilirecled  slalTto  develop  a  two-track  regulations 
jMoccdiiic  llial  rclkxis  the  discussion  thai  occuiieii  at  this  meeting. 

Public  Conuuent: 
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Patrick  Monette-Shaw  stated  that  he  was  glad  to  hear  that  the  Commission  rejected  staff  s  proposals. 

Ray  Hartz  stated  that  the  right  to  petition  government  demands  the  pubhc's  right  to  access  public  record- 

An  unidentified  member  of  the  pubUc  stated  that  two  years  of  "spinning  wheels"  is  not  imprcssi\  c.  I  Ic 
stated  that  the  City  Charter  defines  official  misconduct  and  that  in  the  past  the  Ethics  Commission  ha;^ 
placed  the  burden  on  complainants. 

Allen  Grossman  stated  that  Executive  Director  St.  Croix  stated  in  a  memorandum  that  the  Citv  Attorne\ 
is  a  higher  authority  because  it  is  an  elected  position. 

Paul  Courier  stated  that  he  was  glad  to  see  the  Ethics  Commission  and  Task  Force  working  together. 

Thomas  Picarello  stated  that  the  focus  should  be  on  getting  public  records  to  requestors. 

Derek  Kerr  stated  that  he  was  glad  the  Commission  rejected  staffs  proposals. 

Pastor  Gavin  stated  that  she  is  concerned  about  the  lack  of  open  government. 

Peter  Warfield  stated  that  he  was  encouraged  by  this  meeting. 

Task  Force  Member  Knee  read  a  statement  from  Bob  Planfold. 

ni.  Adjournment 

Chairperson  Hur  adjourned  the  meeting  at  4:20  PM. 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 

NOTICE  OF  SPECIAL  MEETING 

A     -1  ^1  ^Ai-^  ^  ^m>  A/r  GOVERNMENT 
April  23,  2012  4:30  P.M.  DOCUMENTS  DEP  : 

and  AGENDA 
Room  400  City  Hall  APR  1  8  20i? 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

SAN  FRANCISCO 

NOTICE:  The  regular  meeting  of  the  Ethics  ^^^^'^  ^'^^^^^ 
Commission,  normally  scheduled  for  April  23,  2012, 
is  cancelled,  so  that  this  special  meeting  can  be  held 
instead. 

I.  Call  to  order  and  roll  call. 

II.  The  Ethics  Commission  will  confer  on  procedural  issues  regarding  charges  pending 

against  Sheriff  Ross  Mirkarimi.  Under  Charter  Section  15.105,  when  the  Mayor 
suspends  an  elective  officer,  "The  Ethics  Commission  shall  hold  a  hearing  not  less 
than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics 
Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Superv  isors 
with  a  recommendation  as  to  whether  the  charges  should  be  sustained."  The  Ethics 
Commission  will  hold  a  hearing  on  this  date  to  establish  the  process,  parameters  and 
protocol  for  the  hearing  required  under  the  Charter.  The  Ethics  Commissioners 
will  provide  an  opportunity  for  the  attorney(s)  of  the  Mayor  and  the  attorney(s)  of 
Sheriff  Mirkarimi  to  identify  their  concerns  regarding  procedure  and  scheduling. 
There  will  be  opportunity  for  public  comment  on  this  item.  (Discussion  and  possible 
action.) 

II.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator.  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf(S)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.  ors/sunshine/ 


SF  Ethics  Commission  Special  Meeting  Agenda  -  April  23,  2012 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  Cit}'  's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  <&  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  April  17,  2012 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director^/ 

Re:  Recommendations  on  hearing  on  charges  of  o'fficial  misconduct  

BACKGROUND: 

On  March  21,  2012,  Mayor  Edwin  M.  Lee  filed  Written  Charges  of  Official 
Misconduct  against  Sheriff  Ross  Mirkarimi  "(Charges").  Pursuant  to  Charter  Section 
15.105(a),  the  Ethics  Commission  shall  hold  a  hearing  not  less  than  five  days  after  the 
filing  of  the  Charges.  The  Ethics  Commission  is  to  make  findings  and  transmit  the  full 
record  of  the  hearing  to  the  Board  of  Supervisors  regarding  whether  the  Charges  should 
be  sustained. 

"Official  Misconduct"  is  defined  in  the  Charter  as  follows: 

Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in  relation 
to  the  duties  of  his  or  her  office,  willful  in  its  character,  including  any  failure, 
refusal  or  neglect  of  an  officer  to  perform  any  duty  enjoined  on  him  or  her  by 
law,  or  conduct  that  falls  below  the  standard  of  decency,  good  faith  and  right 
action  impliedly  required  of  all  public  officers  and  including  any  violation  of  a 
specific  conflict  of  interest  or  governmental  ethics  law.  When  any  Cit}'  law 
provides  that  a  violation  of  the  law  constitutes  or  is  deemed  official  misconduct, 
the  conduct  is  covered  by  this  definition  and  may  subject  the  person  to 
discipline  and/or  removal  from  office. 


In  the  interests  of  due  process  and  in  order  to  fully  comply  with  its  duties  under  the 
Charter,  staff  recommends  that  the  Commission — in  consultation  with  the  parties — 
hold  a  hearing  in  phases,  allowing  for  written  submissions  and  argument  before  any 
live  testimony.  In  addition,  the  Commission  should  establish  a  procedure  regarding 
how  the  evidence  should  be  presented,  as  described  more  fully  below. 


PROPOSED  FORMAT: 


The  Commission  should  request  briefing  from  the  parties  on  the  relevant  legal  and 
factual  questions,  followed  by  a  hearing  that  provides  the  parties  with  an  opportunit}" 
for  oral  argument  to  address  those  question.  If  necessary,  the  Commission  could  also 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3100*  Fax  (415)  252-31 12 
E-Mail  Address:  ethics.commission@sfgov.org  Web  site:  http://www.sfethics.org 


hold  an  evidentian-  hearing  (consisting  of  hve  testimony).  If  possible,  the  Commission  should 
set  all  meeting  dates  relating  to  this  matter  as  soon  as  practicable. 

Counsel  for  the  parties  should  review  this  proposal  carefully  prior  to  the  April  23.  2012  hearing 
and  be  prepared  to  address  the  issues  raised  herein. 

Questions  to  be  addressed  in  briefs 

Counsel  should  be  prepared  to  address  the  following  questions  in  the  briefs. 
Legal  Questions 

•  What  is  the  applicable  standard  of  proof? 

•  On  what  tynpe  of  evidence  may  the  Commission  rely? 

•  Can  the  Sheriff  engage  in  official  misconduct  subjecting  him  to  removal  from 
office  prior  to  the  time  that  he  held  that  office? 

•  Does  "official  misconducf  under  the  Charter  require  that  the  alleged  misconduct 
relate  to  the  Sheriffs  duties? 

o    If  so,  does  the  conduct  alleged  relate  to  Mr.  Mirkarimi's  duties  as  Sheriff? 

•  Is  Mr.  Mirkarimi's  guilty  plea  to  the  misdemeanor  charge  of  false  imprisonment 
sufficient  to  sustain  a  finding  of  Official  Misconduct? 

•  Any  other  issues  identified  by  the  Commission  or  the  parties 
Factual  Questions 

•  Does  the  evidence  support  the  factual  allegations  contained  in  the  Written 
Charges  of  Official  Misconduct?  Why  or  why  not? 

•  Which,  if  any,  of  the  factual  allegations  contained  in  the  Written  Charges  of 
Official  Misconduct  are  undisputed,  and  why? 

Briefing  Schedule 

The  Commission  should  consider  two  types  of  briefing  schedules  and  request  input  from  the 
parties  on  which  schedule  the  parties  prefer. 

A.  Option  1:  Consecutive  Briefing:  The  Mayor  submits  an  Opening  Brief  Mr.  Mirkarimi 
submits  an  Opposition,  and  the  Mayor  submits  a  Reply. 

•  Opening  Brief  (approximalcI>  one  week  alter  procedural  hearing):  No  more  than 
25  pages,  not  including  declarations.  Service  to  be  made  on  Etliics  Commission 
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and  opposing  counsel. 


•  Opposition  Brief:  (Approximately  2  weeks  from  receipt  of  Opening  Brief).  No 
more  than  35  pages,  not  including  declarations.  In  a  separate  document,  Mr. 
Mirkarimi  may  submit  objections  to  the  evidence.  Failure  to  object  to  any  piece 
of  evidence  shall  be  deemed  a  waiver  of  that  objection.  Objections  to  e\  idence 
shall  be  in  a  columnar  format  (evidence,  with  citation,  column  for  objection, 
providing  citation  to  Evidence  Code  and  explanation). 

•  Reply  Brief:  (Within  one  week  of  receipt  of  the  Opposition).  Maximum  of  1 0 
pages.  No  new  evidence  may  be  submitted  on  the  Reply  Brief  In  a  separate 
document,  the  Mayor  may  submit  objections  to  the  evidence.  Failure  to  object  to 
any  piece  of  evidence  shall  be  deemed  a  waiver  of  that  objection.  Objections  to 
evidence  shall  be  in  the  same  columnar  format  (evidence,  with  citation,  column 
for  objection,  providing  citation  to  Evidence  Code  and  explanation). 

B.  Option  2:  Simultaneous  Briefing:  Each  side  provided  one  Opening  Brief  and  one  Reply 
Brief. 

•  Opening  Briefs:  (approximately  one  week  after  procedural  hearing):  Each  brief 
may  be  no  more  than  25  pages,  not  including  declarations. 

•  Reply  Briefs:  (approximately  two  weeks  after  service  of  Opening  Brief).  Each 
brief  shall  be  no  more  than  15  pages.  No  new  evidence  shall  be  submitted  with 
the  Reply  Briefs.  In  a  separate  document,  each  party  may  submit  objections  to  the 
evidence.  Failure  to  object  to  any  piece  of  evidence  shall  be  deemed  a  wai\  er  of 
that  objection.  Objections  to  evidence  shall  be  in  the  same  columnar  format 
described  above:  (evidence,  with  citation,  column  for  objection,  pro^■iding  citation 
to  Evidence  Code  and  explanation). 

Oral  Argument 

•  As  soon  as  practicable  after  receiving  the  reply,  the  Commission  should  hold  a 
hearing  where  counsel  should  be  prepared  to  address:  (1)  whether  the 
Commission  can  decide  the  matter  on  the  papers  or  if  live  cross-examination 
testimony  is  necessary;  (2)  if  counsel  believes  that  live  cross  examination  of  an>" 
witness  is  necessary,  counsel  should  provide  an  explanation  of  the  dispute  of 
material  fact  to  which  the  specific  testimony  is  relevant.  Appropriate  time  limits 
will  be  unposed  for  oral  argument. 

•  Counsel  should  also  be  prepared  to  address  the  current  availabilitv"  for  testimony 
of  every  witness  who  has  submitted  a  declaration  on  the  part\-"s  behalf. 

Live  Testimony 

•  To  the  extent  that  the  Commission  deems  Uve  testimony  to  be  necessar}",  it  should 
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schedule  the  testimony  as  soon  as  practicable. 


•  As  explained  more  fully  below,  no  "direct"  testimony  should  be  permitted  li\  e, 
but  instead  should  be  submitted  by  declaration.  Only  cross  examination  plus  a 
limited  amount  of  "re-direct"  examination  should  be  permitted. 

PROPOSAL  FOR  CONSIDERATION  OF  EVIDENCE: 

The  Commission  should  first  evaluate  the  briefs  of  the  parties,  which  should  address  the  legal 
and  facmal  issues  raised  by  the  staff  and  any  issues  raised  by  the  Commission.  The  parties 
should  submit  any  evidence  they  intend  to  rely  upon  with  their  first  brief  WTiile  the 
Commission  should  not  yet  take  a  position  on  whether  live  testimony  is  necessar}',  the 
Commission  should  set  at  least  the  following  ground  rules: 

•  .\ny  evidence  upon  which  the  parties  intend  to  rely  upon  should  be  included  with  their 
briefs  in  the  form  of  declarations,  submitted  under  oath  and  under  penalty  of  perjury. 

o    Because  li\'e  testimony  may  not  be  necessary,  the  parties  should  be  cautioned  that 
they  should  not  expect  another  opportunity  to  provide  evidence  in  favor  of  their 
positions  if  they  do  not  present  that  evidence  in  declarations. 

•  Any  declarant  must  agree  to  voluntarily  appear  to  testify  under  oath  before  the 
Commission  should  the  Commission  deem  such  testimony  necessary.  Each  declarant 
should  indicate  all  weekdays  on  which  they  have  an  unavoidable  conflict  within  the  next 
90  days.  The  declaration  of  any  individual  who  does  not  agree  to  testify'  in  person  under 
oath  should  be  disregarded,  or  at  a  minimum  its  weight  should  be  substantially 
diminished. 

•  If  the  declarations  reveal  disputes  of  material  fact  and  if  the  Commission  deems  live 
testimony  necessary,  the  Commission  should  allow  cross  examination  of  witnesses  who 
have  submitted  declarations.  No  "direct"  testimony  should  be  heard  live.  Thus,  all 
declarations  submitted  should  include  all  of  the  affirmative  evidence  the  party  intends  the 
declarants  to  provide. 

•  If  live  testimony  is  deemed  necessary,  the  Commission  should  consider  narrowly  tailored 
requests  to  call  "adverse"  witnesses,  even  if  such  individuals  refuse  to  submit  a 
declaration.  The  Commission  should  emphasize  tliat  such  requests  will  not  be  granted 
absent  extenuating  circumstances. 

•  The  Commission  should  not  strictly  enforce  the  Evidence  Code.  However,  the 
Commission  should  give  greater  weight  to  admissible  evidence. 

•  Public  comment  should  not  be  considered  evidence.  Subject  to  the  limitations  above, 
only  witnesses  relied  upon  by  either  party  should  be  permitted  to  provide  evidence 
relating  to  the  Charges. 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 


GOVERNMENT 
DOCUMENTS  DEPT 


April  23,2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


SEP  -  7  2012 


The  complete  court  reporter's  transcript  of  the  April  23,  2012  special  meeting  has  been  posted  on 
the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

I.        Call  to  order  and  roll  call 

Chairperson  Hur  called  the  meeting  to  order  at  4:31  p.m.  Chairperson  Hur  introduced  counsel 
for  the  Ethics  Commission,  Scott  Emblidge. 

In  the  spirit  of  fiill  disclosure.  Commissioner  Reime  announced  that  prior  to  his  appointment  to 
the  Commission,  he  was  asked  to  make  a  $100  contribution  to  Chris  Cuimie,  an  opponent  of 
Sheriff  Mirkarimi  in  the  November  201 1  election.  He  stated  that  he  never  met  Mr.  Cunnie 
'  0         either  before  or  after  making  the  contribution.  He  stated  that  he  approaches  the  hearing  with  an 


Chairperson  Hur  stated  that  public  comment  would  occur  at  the  end  of  the  hearing  and  would  be 
>     limited  to  two  minutes  per  person.  He  asked  the  members  of  the  public  to  line  up  in  order  to 
ensure  an  orderly  process  and  to  comply  with  all  building  regulations. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hay  on,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A. 
Renne,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Catherine  Argumedo,  Investigator. 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DCA),  Sherri  Sokeland 
Kaiser,  DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mirkarimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mirkarimi; 
David  Waggoner,  counsel  for  Sheriff  Mu-karimi;  Patrick  Monette-Shaw;  Ernestine  Weiss;  Peter 
Warfield;  Pedro  Fernandez;  David  Pilpel;  Barbara  Tenguery;  Francisco  DeCosta;  Franzo  King; 
Pastor  L.  Gavin;  Kevin  Babcock;  Tammy  Bryant;  Christina  DiaGuardo;  Maureen  Daggett; 
Sharon  Newitt;  Jose  Morales;  Terry  Anders;  Mindy  Kenner;  Bob  Alavi;  Paul  Melbostad;  Lany- 
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Haines;  Mearle  Easton;  Rosario  Cervantes;  Paula  Mohammed;  Michael  Tom;  Beverly  Upton; 
Dcrreli  Hunter;  and  other  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  from  the  Executi\  c  Director  re:  Recommendations  on  hearing  on  charges  of 
official  misconduct,  dated  April  17.  2012. 

II.       The  Ethics  Commission  will  confer  on  procedural  issues  regarding  charges 
pending  against  Sheriff  Ross  Mirkarimi. 

The  attorneys  stated  their  appearances.  Chairperson  Hur  stated  that  DCA  Peter  Keith  submitted 
a  memo  that  afternoon  and  that  the  document  would  be  available  on  the  Commission's  website 
as  soon  as  possible.  He  asked  to  hear  from  the  parties  about  the  procedural  issues  raised  in  the 
Executive  Director's  memo  dated  April  17,  2012. 

DCA  Keith  stated  that  the  Mayor's  goal  is  to  ensure  that  there  is  a  full  and  fair  proceeding  in 
which  the  Commission  and  the  public  hear  all  of  the  evidence  relevant  to  the  charges  of  official 
misconduct.  He  stated  that  a  live  hearing  would  better  serve  the  goals  of  the  Commission  in 
determining  the  facts  and  allow  the  Commission  to  revolve  factual  and  credibility  issues.  He 
stated  that  the  Mayor's  proposal  is  directed  towards  a  live  hearing.  He  stated  that  some 
witnesses  may  not  cooperate  with  the  Mayor's  Office.  Chairperson  Hur  asked  DCA  Keith  to 
identify  witnesses  for  whom  he  did  not  expect  to  obtain  a  declaration  and  DCA  Keith  identified 
Ms.  Peralta  Haynes,  Ms.  Lopez,  and  Sheriff  Mirkarimi.  DCA  Keith  stated  that  the  Mayor's 
proposal  is  that  the  Commission  take  briefing  on  three  issues:  1)  standard  of  proof;  2)  procedural 
issues  of  the  hearing  itself;  and  3)  whether  the  Sheriff  is  going  to  make  a  claim  about  whether  a 
hearing  would  be  private.  DCA  Keith  stated  that  the  Mayor  did  not  dispute  that  he  has  the 
burden  of  proof 

Shepard  Kopp  objected  to  any  of  these  proceedings  occurring.  He  stated  that  the  Sheriff  objects 
to  anything  other  than  the  Commission  dismissing  the  charges.  He  stated  that  it  is  difficult  to 
formulate  a  response  regarding  possible  witnesses  or  testimony  without  understanding  what  the 
Mayor  will  present  as  evidence.  Mr.  Kopp  also  asked  whether  the  Sheriff  is  required  to 
cooperate  with  the  investigation  of  the  City  Attorney's  Office.  He  referenced  a  letter  which  was 
sent  earlier  in  the  day  to  the  Executive  Director.  He  stated  that  he  did  not  agree  that  the  City 
Attorney  may  review  and  investigate  on  its  own.  He  also  stated  that  the  Sheriff  wants  these 
proceedings  to  be  public.  He  stated  that  there  has  been  innuendo  about  the  Sheriff  dissuading  a 
witness  and  that  the  Sheriff  did  no  such  thing.  Chairperson  Hur  asked  Mr.  Kopp  whether  there 
was  no  dispute  that  Penal  Code  section  832.7  should  not  apply  to  these  proceedings.  Mr.  Kopp 
agreed  that  there  was  no  dispute.  Mr.  Kopp  stated  he  was  prepared  to  respond  to  the  questions 
posed  in  the  Director's  memo.  He  stated  that  the  Sheriff  has  an  interest  in  accelerating  these 
proceedings.  He  also  stated  that  the  Sheriffs  position  is  that  the  Commission  should  be  required 
to  vote  unanimously  when  making  its  recommendation  to  the  Board  of  Supervisors.  He  also 
staled  that  live  testimony  would  be  unavoidable  for  a  few  witnesses.  He  asked  whether  the 
Commission  would  accept  historical  facts  during  the  proceedings,  such  as  testimony  from  a  law 
enforcement  officer's  personal  experience.  Mr.  Kopp  also  asked  whether  the  Sheriff  would  be 
able  to  bring  a  motion  similar  to  a  demurrer. 
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Commissioner  Liu  asked  Mr.  Kopp  to  go  through  the  list  on  page  2  of  the  Executive  Director's 
memo.  Mr.  Kopp  stated  that  the  standard  of  proof  should  be  beyond  a  reasonable  doubt.  He 
stated  that  the  guilty  plea  itself  is  not  sufficient  to  sustain  the  charges  and  the  plea  has  no 
significance  for  the  Commission.  He  repeated  that  allegations  of  dissuasion  are  groundless. 
Commissioner  Renne  stated  that  he  was  sympathetic  with  the  concern  about  timing. 

The  parties  and  the  Commission  then  discussed  topics  to  be  briefed,  page  limits  for  briefs, 
timing,  and  a  proposed  briefing  schedule.  The  Commissioners  agreed  that  the  Commission 
would  make  a  determination  on  live  testimony  and  which  witnesses  it  would  hear  after  briefing 
on  legal  issues  and  seeing  factual  summaries  from  both  parties.  It  was  agreed  that  the  parties 
would  brief  the  following  issues: 

o    What  is  the  applicable  standard  of  proof? 

o    On  what  type  of  evidence  may  the  Commission  rely? 

o    Can  the  Sheriff  engage  in  official  misconduct  subjecting  him  to  removal  from 

office  prior  to  the  time  that  he  held  that  office? 
o   Does  "official  misconduct"  under  the  Charter  require  that  the  alleged  misconduct 

relate  to  the  Sheriffs  duties? 

■    If  so,  does  the  conduct  alleged  relate  to  Mr.  Mirkarimi's  duties  as  Sheriff? 
o   Is  the  Sheriffs  guilty  plea  to  the  misdemeanor  charge  of  false  imprisonment 

sufficient  to  sustain  a  finding  of  official  misconduct? 
o    Must  the  Ethics  Commission  act  unanimously  relating  to  this  matter? 
o   Even  if  all  the  charges  alleged  against  the  Sheriff  are  true,  should  the  Commission 

dismiss  the  matter  because  the  charges  do  not  constitute  official  misconduct? 

The  parties  stated  they  were  both  available  to  the  next  scheduled  Commission  meeting  on  May 
29,  2012.  Chairperson  Hur  stated  that  the  parties  should  be  prepared  to  discuss  briefs,  argue 
about  legal  issues,  and  object  to  any  witnesses.  Chairperson  Hur  also  asked  the  parties  to  be 
prepared  to  discuss  availability  of  witnesses  when  the  hearing  resumed  on  May  29.  The  parties 
also  agreed  to  service  via  e-mail  and  Chairperson  Hur  stated  that  service  to  the  Commission 
should  be  addressed  to  Executive  Director  St.  Croix,  Deputy  Director  Ng,  and  Mr.  Emblidge. 

Public  Comment: 

Patrick  Monette-Shaw  stated  that  Larry  Bush  has  an  article  on  his  website.  He  stated  that  the 
Commission  has  four  referrals  involving  four  Supervisors.  He  stated  that  the  Commission  has 
refused  to  schedule  a  public  hearing  for  eight  months. 

Ernestine  Weiss  stated  that  she  was  there  in  the  interest  of  justice.  She  stated  that  Willie  Brown 
had  an  illegitimate  child  and  Gavin  Newsom  had  an  affair.  She  stated  that  she  was  a  victim  of 
abuse  in  her  first  marriage  and  that  pinching  someone  doesn't  mean  anything. 

Peter  Warfield  stated  that  this  Commission  dismissed  1 8  cases  without  having  a  hearing.  He 
stated  that  the  Library  Commission  President  violated  the  Sunshine  Ordinance.  He  stated  that 
the  Commission  issued  a  letter  to  the  Mayor  regarding  the  violation  and  she  was  re-elected  as 
President. 
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Pedro  Fernandez  stated  that  an  officer  who  sprayed  pepper  spray  is  still  being  paid,  while  placed 
on  leave.  He  stated  tliat  these  proceedings  were  a  political  witch-hunt  and  Sheriff  Mirkarimi  has 
been  targeted  only  because  he  is  progressive. 

l)a\  id  Pilpcl  stated  that  the  parties  have  discussed  fair  procedures.  He  asked  whether  the 
procedures  would  be  memoriaUzed  in  writing  and  available  tomorrow  at  the  Commission's 
office.  He  suggested  incorporating  the  proposed  procedures  into  regulations.  He  suggested  that 
tlic  Commission  address  font  size  and  page  formatting. 

.•\  member  of  the  public  stated  that  Sheriff  Mirkarimi  was  democratically  elected  and  the  Mayor 
is  trying  to  remove  this  official  illegally.  He  stated  that  it  was  a  coup  d'etat  and  that  it  is  difficult 
to  see  a  historical  event  when  you  are  in  the  middle  of  it.  He  stated  that  the  commissioners  are 
\  ictims  of  media  lies  and  asked  them  to  make  an  honest  evaluation. 

Barbara  Tenguery  spoke  in  support  of  Sheriff  Mirkarimi.  She  stated  that  there  were  no  other 
adults  or  witnesses,  as  Sheriff  Mirkarimi  and  his  wife  were  inside  their  own  home.  She  stated 
that  the  Commission  cannot  make  decisions  without  Ms.  Lopez's  input.  She  asked  the 
Commission  to  be  fair. 

A  member  of  the  public  spoke  in  support  of  Sheriff  Mirkarimi.  She  stated  that  these  proceedings 
were  a  w  itch  hunt  because  the  Mayor's  guy  did  not  win. 

Francisco  DeCosta  spoke  in  support  of  Sheriff  Mirkarimi.  He  stated  that  he  had  heard  nothing 
about  ethics  in  all  of  the  questions  asked  of  the  attorneys.  He  stated  that  the  public  monitors  the 
Commission. 

Franzo  King  stated  that  Sheriff  Mirkarimi  was  trying  to  protect  his  family  and  he  has  been 
supportive  of  re-entry  of  prisoners  back  into  the  City.  He  stated  that  there  is  a  great  love  for  a 
sheriff  that  has  been  to  jail. 

Pastor  L.  Gavin  stated  that  the  1%  who  control  the  media  have  orchestrated  this  distraction  and 
assault  on  democracy.  She  stated  that  the  Mayor,  District  Attorney,  and  Citv'  Attorney  have 
persued  Sheriff  Mirkarimi.  She  stated  that  Supervisors  Mar.  Cohen,  Chiu,  and  Weiner  have  been 
found  in  violation  of  official  misconduct  and  asked  for  an  investigation  on  why  Supervisor  Chu 
asked  Park  Merced  for  $50,000  for  a  cross-walk. 

A  member  of  the  public  spoke  in  support  of  Sheriff  Mirkarimi  and  his  family.  He  stated  that  the 
Commission  should  dismiss  the  charge.  He  stated  that  suspension  without  pay  is  unfair  and 
cruel.  He  stated  that  the  proceedings  were  politically  motivated  and  that  Sheriff  Mirkarimi  fights 
for  San  Francisco  values.  He  stated  that  the  victim  is  not  saying  that  she  was  abused  and  that 
Sheriff  Mirkarimi  has  a  lot  of  support  and  influence  in  San  Francisco. 

Kevin  Bahcock,  District  10  resident,  staled  that  he  agreed  with  the  proposed  speedy  process.  He 
stated  thai  it"  Sheriff  Mirkarimi  broke  the  law.  then  he  \  iolated  official  misconduct. 
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Tammy  Bryant  urged  the  Commission  to  dismiss  the  charges,  as  there  is  no  evidence  that  official 
misconduct  occurred.  She  stated  that  she  had  worked  with  Sheriff  Mirkarimi  for  seven  years  and 
that  he  fought  for  programs  that  would  help  serve  the  community.  He  stated  that  he  is  a  gentle 
soul  and  that  she  believes  his  wife  that  no  domestic  violence  occurred.  She  asked  the 
Commission  to  honor  what  she  said.  She  stated  that  this  case  is  based  on  after  the  fact  hearsay 
statements  that  were  fabricated  for  a  custody  battle. 

Christina  DiaGuardo  stated  that  the  matter  is  not  with  the  Commission  because  of  a  whim  of  the 
Mayor's  Office.  She  stated  that  the  matter  was  with  the  Commission  because  the  Sheriff  pled 
guilty  to  avoid  going  to  a  criminal  trial.  She  requested  that  the  Commission  provide  for  as  much 
live  testimony  as  possible. 

A  member  of  the  public  spoke  m  support  of  Sheriff  Mirkarimi.  He  stated  that  Mayors  have  had 
sex  and  the  Sheriff  had  difficulty  in  his  family.  He  stated  that  the  forces  behind  this  are  trying  to 
create  something  that  is  not  there. 

Maureen  Daggett  spoke  in  support  of  Sheriff  Mirkarimi.  She  stated  that  her  son  is  a  friend  of  his 
and  that  he  is  a  good  family  man.  She  stated  that  her  son  has  a  Venezuelan  wife  as  well  and  she 
knows  what  those  tensions  can  be  with  family  in  Venezuela. 

Sharon  Newitt  stated  that  the  City  needs  Sheriff  Mirkarimi  back  in  his  position.  She  asked  how 
much  the  proceedings  were  costing  the  City. 

Jose  Morales  stated  that  he  supported  Sheriff  Mirkarimi.  He  stated  that  he  squeezed  his  wife's 
arm  and  his  intention  was  not  to  hurt  her.  He  stated  that  he  was  nervous  and  he  made  a  little 
mistake.  He  stated  that  other  City  officials  have  betrayed  their  wives. 

Terry  Anders  spoke  in  support  of  Sheriff  Mirkarimi.  He  stated  that  character  assassination  has 
vilified  this  person  and  it  was  very  distasteful.  He  asked  how  the  Commission  could  do  that. 

Mindy  Kenner  spoke  in  support  of  Sheriff  Mirkarimi.  She  stated  that,  as  a  mother  and  a  woman 
who  has  been  in  long-term  relationships,  stuff  happens.  She  stated  that  things  get  heated,  but  it  is 
not  misconduct. 

Bob  Alavi  stated  that  Mayor  Lee  suspended  Sheriff  Mirkarimi  on  Persian  New  Years  day  and  it 
was  a  racist  move.  He  stated  that  the  Mayor  would  not  have  dared  to  do  it  to  another  race  on 
another  New  Years  Day.  He  stated  that  the  Commission  could  terminate  the  proceedings  now. 

Paul  Melbostad  stated  that  he  served  as  an  Ethics  Commissioner  for  eight  years.  He  stated  that 
his  interest  was  the  integrity  of  the  Commission.  He  stated  that  the  same  legal  standard  must  be 
applied  in  every  case  of  official  misconduct. 

A  member  of  the  public  stated  that  the  Police  Department  is  hiring  people  who  destroy  evidence. 
He  stated  that  the  proceedings  were  a  waste  of  money. 
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Larry  Haines  spoke  in  support  of  Sheriff  Mirkarimi.  He  stated  that  the  proceedings  were 
politically  moti\ated. 

Mearle  Easton  stated  that  she  has  been  a  District  5  resident  for  25  years.  She  stated  that  she  had 
been  a  victim  of  street  violence,  but  has  not  had  any  issues  since  Sheriff  Mirkarimi  became 
Supervisor.  She  stated  that  he  needs  to  get  back  to  work. 

A  member  of  the  public  spoke  in  support  of  Sheriff  Mirkarimi  and  stated  that  she  had  worked 
w  ith  him  on  a  number  of  campaigns.  She  stated  that  she  did  not  understand  why  he  has  been 
suspended  without  pay. 

Rosario  Cer\  antes  spoke  in  support  of  Sheriff  Mirkarimi. 

Paula  Mohammed  spoke  in  support  of  Sheriff  Mirkarimi.  She  stated  that  he  has  gone  through 
enough  pain  and  suffering  and  asked  that  the  Commission  allow  the  Sheriffs  wife  to  testify. 

Michael  Tom  spoke  in  support  of  Sheriff  Mirkarimi. 

Be\  erly  Upton  stated  that  family  violence  is  San  Francisco's  number  one  crime.  She  stated  that 
the  world  is  watching. 

Derrell  Hunter  spoke  in  support  of  Sheriff  Mirkarimi.  He  stated  that  these  proceedings  were  a 
waste  of  money. 

Chairperson  Hur  thanked  the  members  of  the  public  for  their  comments.  He  also  stated  that  the 
Commission  was  committed  to  a  just  and  fair  process.  He  suggested  font  and  page  formatting 
requirements  and  the  parties  agreed  to  his  suggestions. 

The  Chair  and  the  parties  continued  to  discuss  the  schedule  and  the  parties  agreed  to  the 
following  briefing  schedule. 


Due  Date  Item 


April  30,  2012  Mayor  to  provide:  memo  on  legal  issues  identified  above  and  response  to  the 

Sheriff's  letter  brief  of  April  23,  2012;  list  of  fact  witnesses  to  be  relied  upon  by 
the  Mayor  along  with  summary  of  testimony  expected  from  each  witness  and 
whether  Mayor  seeks  to  have  witness  testify  live  or  via  declaration  Mayor  should 
also  address  in  the  memo  or  in  a  separate  letter  bnef  the  following  issue  raised 
by  the  Sheriff:  Is  the  Sheriff  required  by  law  to  comply  with  the  Mayor  or  City 
Attorney's  investigation  into  the  matter,  and  what  role,  if  any,  does  the  Ethics 
Commission  have  relating  to  that  investigation? 

May  7,  2012  Mayor  to  disclose  expert  or  subject  matter  witnesses  to  be  relied  upon  by  the 

Mayor  along  with  summary  of  testimony  expected  from  each  witness  and 
whether  Mayor  seeks  to  have  witness  testify  live  or  via  declaration  Sheriff  to 
provide:  memo  on  legal  issues  identified  above  and  any  bases  for  a  demurrer 
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or  motion  to  dismiss 


May  10,  2012  Sheriff  to  provide:  list  of  fact  witnesses  to  be  relied  upon  by  the  Sheriff  along 

with  summary  of  testimony  expected  from  each  witness  and  whether  the  Sheriff 
seeks  to  have  witness  testify  live  or  via  declaration 


May  17,  2012  Sheriff  to  provide:  list  of  expert  or  subject  matter  witnesses  to  be  relied  upon  by 

the  Sheriff  along  with  summary  of  testimony  expected  from  each  witness  and 
whether  the  Sheriff  seeks  to  have  witness  testify  live  or  via  declaration.  Mayor  to 
provide:  reply  to  the  Sheriffs  memo  on  legal  issues 


May  25,  2012  Both  parties  to  provide  stipulated  facts  and  identify  rebuttal  witnesses  along  with 

summary  of  testimony  expected  from  each  rebuttal  witness  and  whether  the 
Mayor  or  Sheriff  seeks  to  have  witness  testify  live  or  via  declaration 


May  29,  2012  Ethics  Commission  meeting  where  the  Commission  will  determine  if  further  legal 

arguments  or  testimony  is  required  and  if  so,  when  and  in  what  form.  Both 
parties  should  be  prepared  to  discuss  factual  stipulations  and  the  availability  of 
witnesses  as  well  as  objections  to  witnesses 


Motion  12-04-23-1  (Studley/Renne):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  confirm  or  grant  Chairperson  Hur  the  authority  to  manage  the  process, 
including  scheduling,  during  these  proceedings. 

Public  Comment: 

David  Pilpel  stated  that  he  suggested  the  motion  and  agreed  with  it. 
Peter  Warfield  asked  that  the  Commission  restate  the  motion. 
III.  Adjournment 
The  meeting  was  adjourned  at  7:25  p.m. 
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SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  MEETING 
May  29,  2012  5:30  P.M. 
and  AGENDA 
Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

NOTICE:  The  regular  meeting  of  the  Ethics  Commission,  normally 
scheduled  for  the  fourth  Monday  of  the  month,  is  cancelled.  Instead, 
this  special  meeting  is  being  held. 

Note  also  that  the  documents  submitted  for  this  proceeding  are 
available  on  the  Commission's  website.  They  will  also  be  made 
available  for  sharing  at  the  Commission's  meeting  -  the  Commission 
regrets  that  it  has  insufficient  resources  to  make  hard  copies  available 
for  all  members  of  the  public. 

I.    Call  to  order  and  roll  call. 

II.   The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct  pending  against  Sheriff 
Ross  Mirkarimi.  Under  Charter  Section  15.105,  when  the  Mayor  suspends  an  elective  officer,  "The  Ethics 
Commission  shall  hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  .After  the 
hearing,  the  Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Supemsors 
wdth  a  recommendation  as  to  whether  the  charges  should  be  sustained."  Attorneys  representing  the  Mavor 
and  the  Sheriff  have  filed  papers  with  the  Ethics  Commission  relating  to  identified  issues,  fact  and  expert 
witnesses,  and  other  matters  set  forth  at  the  Commission's  April  23,  2012  meeting.  At  this  meeting,  among 
other  things,  the  Commission  wiW  address  the  issues  raised  in  the  briefs,  determine  whether  further  legal 
argument  or  testimony  is  required  and  if  so,  when  and  in  what  form.  Both  parties  will  likely  discuss  factual 
stipulations  and  the  availability  of  witnesses  as  well  as  objections  to  witnesses.  There  uill  be  opportunity- 
for  public  comment  on  this  item.  (Discussion  and  possible  action.) 
III.  Adjournment. 
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councils  and  othi-r  ivu  ik  ii\s  ol  iIk-  Cit>'  and  Count>'  exist  to  conduct  the  people's  business.  This  ordinance  assures 
that  lirlil^  ratidiis  iii  miului.  tid  hotdio  the  people  and  that  Cit>'  operations  are  open  to  the  people's  rexiew.  For 
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disti  ilniti  111  ot  tlu  a  j,  iida  pai  ki  t,  those  niatei  iais  arc  available  for  public  inspection  at  the  Ethics  Commission, 

25  \'an  Ness  A\  enue.  Suite  2120,  San  Franeisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at 
this  meeting.  Please  be  adused  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s) 
responsible  for  the  ringing  or  use  of  a  cell  phone,  pager,  or  other  similar  sound-producing  de\ices. 

This  loeaiion  is  wheelchair  accessible.  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe 
aller,i;ies,  .  lu  iionmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public 
meetings  are  reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the 
Cit\'  accommodate  these  indi\  iduals. 

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be 
required  by  the  San  Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to 
register  and  report  lobbying  activit>'.  For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the 
Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100;  fax 
(415)  252-3112  and  web  site  w^'w.sfethics.org 
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The  complete  court  reporter's  transcript  of  the  May  29,  2012  special  meeting  has  been  posted  on 
the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

I.        Call  to  order  and  roll  call 

Chairperson  Hur  called  the  meeting  to  order  at  5:30  p.m.  Chairperson  Hur  reviewed  the 
proceedings  that  occurred  at  the  Special  Meeting  of  April  23,  2012. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A. 
Renne,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator. 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DCA),  Sherri  Sokeland 
Kaiser,  DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mirkarimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mirkarimi; 
David  Waggoner,  counsel  for  Sheriff  Mirkarimi;  members  of  the  public  identified  below  who 
spoke  during  public  comment;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Written  Charges  of  Official  Misconduct,  filed  March  21,  2012. 

-  Memorandum  from  the  Office  of  the  City  Attorney  re:  Legal  Counsel  for  Ethics  Commission 
and  Board  of  Supervisors  for  Official  Misconduct  Charges,  dated  April  12,  2012. 

-  Staff  Memorandum  re:  Recommendations  on  hearing  on  charges  of  official  misconduct,  dated 
April  17,  2012. 

-  Letter  to  the  Ethics  Commission  and  City  Attorney  from  David  Waggoner  and  Shepard  Kopp, 
Counsel  for  Sheriff  Mhrkarimi,  re:  Agenda  for  April  23,  2012  meeting,  including  correspondence 
with  Deputy  City  Attorney  Keith,  dated  April  23,  2012. 

-  Memorandum  from  DCA  Keith  and  DCA  Kaiser,  Counsel  for  the  Mayor,  re:  Hearing  on 
Charges  of  Official  Misconduct  Against  Sheriff  Ross  Mirkarimi,  dated  April  23,  2012. 

-  Press  Release  -  April  24,  2012  -  Summary  of  Actions  Taken  at  April  23,  2012  Meeting. 
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-  Mayor  Lcc's  Opening  Brief  on  the  Issues  Specified  by  the  Ethics  Commission,  dated  April  30, 
2012. 

-  Mayor's  Initial  l  ist  ot  l'act  Witnesses,  dated  April  30,  2012. 

-  Letter  to  the  Ethics  Commission  from  the  City  Attorney,  re:  Sheriff  Mirkarimi's  Duty  to 
Cooperate  with  the  Official  Misconduct  Investigation  and  the  Role  of  the  Ethics  Commission  in 
that  Investigation,  dated  April  30,  2012. 

-  Mayor's  Initial  List  of  Subject-Matter  Expert  Witnesses,  dated  May  7,  2012. 

-  Sheriff  Ross  Mirkarimi's  Opening  Brief,  dated  May  7,  2012. 

-  Sheriff  Ross  Mirkarimi's  List  of  Potential  Fact  Witnesses,  dated  May  10,  2012. 

-  Mayor's  Supplemental  Disclosure  of  Subject-Matter  Expert  Witnesses,  dated  May  10,  2012. 

-  E-mail  from  Da\  id  Waggoner  to  Scott  Emblidge,  Request  for  Protective  Order,  dated  May  15, 
2012. 

-  Request  for  Protective  Order,  dated  May  15,  2012. 

-  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Request  for  Protective  Order  ~  Court  papers, 
dated  May  15,2012. 

-  Order  Granting  Third-Party  Movant  City  and  County  of  San  Francisco's  Motion  for  Release  of 
Court  Record,  dated  May  15,  2012. 

-  Third-Party  Movant  City  and  County  of  San  Francisco's  Memorandum  of  Points  and 
Authorities  in  Support  of  Motion  for  Release  of  Court  Record,  dated  April  23,  2012. 

-  Ms.  L.'s  Opposition  to  Third  Party  Movant  City  and  County  of  San  Francisco's  Motion  for 
Release  of  Court  Record,  dated  May  10,  2012. 

-  Reply  of  Third-Party  Movant  City  and  County  of  San  Francisco  to  Ms.  L.'s  Opposition  to 
Motion  for  Release  of  Court  Record,  dated  May  14,  2012. 

-  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  E-mail  alerting  Paula  Canny  to  Sunshine 
Requests,  dated  May  15,  2012. 

-  E-mail  from  Scott  Emblidge  to  David  Waggoner,  RE:  Request  for  Protective  Order,  dated  May 
15,2012. 

-  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated  May  15, 
2012. 

-  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated  May 
15,2012. 

-  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Further  information  about  today's  hearing,  dated 
May  15,2012. 

-  E-mail  from  Scott  Emblidge  to  Attorneys,  RE:  Request  for  Protective  Order,  dated  May  15, 
2012. 

-  l>mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated  May  15, 
2012. 

-  I --mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Further  information  about  today's 
hearing,  dated  May  15,  2012. 

-  I  . -mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  Protective  Order,  dated  May  15, 
2012. 

-  Mayor's  Response  to  Sheriffs  Request  for  Protective  Order,  dated  May  16,  2012. 

-  I>mail  from  Peter  Keith  to  Attorneys,  Mayor's  Response  to  Request  for  Protective  Order  -  Date 
Corrected,  dated  May  16,2012. 

-  Order  Re:  Sheriffs  Request  For  Protective  Order,  dated  May  16,  2012. 

-  Special  Meeting  of  the  Ethics  Commission,  Monday,  April  23,  2012  -  4:30  p.m.  Transcript. 
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-  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Sheriffs  List  of  Expert  Witnesses,  dated  May 
17,2012. 

-  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Mayor's  Reply  Brief,  dated  May  1 8,  20 1 2. 

-  Mayor  Lee's  Reply  to  Sheriff  Mirkarimi's  Brief  on  the  Issues  Specified  by  the  Ethics 
Commission  at  its  Meeting  of  April  23,  2012,  dated  May  17,  2012. 

-  Sheriff  Ross  Mirkarimi's  List  of  Potential  Expert  Witnesses,  dated  May  17,  2012. 

-  Memorandum  from  the  Office  of  the  City  Attorney  re:  Charges  of  Official  Misconduct  Against 
Sheriff  Mirkarimi  Summary  of  Meet  and  Confer  Efforts;  Hearing  Procedure  &  Scheduling,  dated 
May  25,  2012. 

-  [Proposed]  Order  Regarding  Procedures  for  Discovery  and  Evidentiary  Hearing,  filed  May  25, 
2012. 

-  Mayor's  Rebuttal  Witness  and  Mayor's  Objection  to  Sheriffs  Witness,  dated  May  25,  2012. 

-  Ms.  L's  Request  for  Protective  Order  Prohibiting  Public  Dissemination  of  Video,  dated  May  29, 
2012. 

II.  The  Ethics  Commission  will  confer  on  procedural  issues  regarding  charges  pending 
against  Sheriff  Ross  Mirkarimi. 

The  attorneys  for  the  Mayor 'and  Sheriff  Mirkarimi  stated  their  appearances. 

Chairperson  Hur  outlined  the  issues  to  be  discussed  and  proposed  taking  each  issue  individually 
with  the  Commissioners  discussing  the  items  and  the  attorneys  providing  their  input. 

The  Commissioners  discussed  the  issue  regarding  the  standard  of  proof  required  to  fmd  Sheriff 
Mirkarimi  committed  official  misconduct. 

Mr.  Kopp  stated  that  the  highest  burden  of  proof  should  be  applicable  to  removal  proceedings  of 
an  elected  official. 

Ms.  Kaiser  stated  that  the  removal  proceedings  are  civil  in  nature  and  a  preponderance  of  the 
evidence  standard  is  sufficient. 

The  Commission  concluded  that  the  appropriate  standard  to  apply  to  the  removal  proceedings  is 
the  preponderance  of  the  evidence  standard. 

The  Commissioners  discussed  the  type  of  evidence  that  may  be  admitted  during  the  removal 
proceedings,  and  concluded  that  evidence  would  be  considered  on  a  case  by  case  basis  and  may 
include  hearsay  evidence. 

The  Commissioners  discussed  the  relevance  of  the  witnesses  both  parties  listed  to  be  called  to 
give  testimony. 

After  hearing  the  positions  of  both  parties  and  discussing  each  witness,  the  Ethics  Commission 
concluded  that  witness  testimony  would  be  allowed,  as  set  forth  in  motion  12-05-29-1  below. 
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During  the  discussion  regarding  witnesses,  the  Commission  recessed  at  6:47  p.m.  and  resumed 
its  discussion  at  7:00  p.m.  The  Commission  recessed  a  second  time  during  its  discussion 
regarding  witnesses  at  8:39  p.m.  and  resumed  at  8:50  p.m. 

.•Mlcr  discussion,  ihc  Commission  also  approved  a  schedule  for  the  submission  of  declarations, 
objections,  requests  for  subpoenas,  and  other  matters,  as  set  forth  in  motion  12-05-29-1  below. 

Both  parties  discussed  discovery  related  to  the  removal  proceeding.  Chairperson  Hur  stated  that 
the  Commission  would  not  make  a  ruling  on  discovery  as  the  matter  was  before  the  Superior 
Court. 

Public  Comment: 

Paulctte  Brown  expressed  support  for  Sheriff  Mirkarimi. 

Paul  Courier  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Patrick  Monette-Shaw  expressed  support  for  Sheriff  Mirkarimi. 

Barbara  Tingary  expressed  support  for  Sheriff  Mirkarimi. 

Pastor  Gavin  expressed  support  for  Sheriff  Mirkarimi. 

Tracy  Griffin  expressed  support  for  Sheriff  Mirkarimi. 

Vivian  Imperiali  expressed  support  for  Sheriff  Mirkarimi. 

Bemie  Sheldon  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Roland  Gordon  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

1  mil  Lawrence  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

I>ica  McDonald  expressed  support  for  Sheriff  Mirkarimi. 

Maggie  Scott  expressed  support  for  Sheriff  Mirkarimi. 

Jo  Ellas  Jackson  expressed  support  Ibr  Sheriff  Mirkarimi. 
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Alex  Mejor  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Silvia  Alverez  expressed  support  for  Sheriff  Mirkarimi. 

Pierre  Lamont  Begeron  expressed  support  for  Sheriff  Mirkarimi. 

Valerie  Touly  expressed  support  for  Sheriff  Mirkarimi. 

Richard  Stone  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Alicia  Maria  Gomez  expressed  support  for  Sheriff  Mirkarimi. 

Richard  Stone  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Laurel  Nice  expressed  support  for  Sheriff  Mirkarimi. 

Brian  Webster  expressed  support  for  Sheriff  Mirkarimi. 

Rosaria  Cervantes  expressed  support  for  Sheriff  Mirkarimi. 

Lauire  Leiderman  expressed  support  for  Sheriff  Mirkarimi. 

Dennis  Moscofy  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Eric  Brooks  expressed  support  for  Sheriff  Mirkarimi. 

Tracy  Brown  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Edward  Kazofsky  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Sherry  Zine  expressed  support  for  Sheriff  Mu-karimi. 
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Rick  1  Icllniaii  expressed  support  for  Sheriff  Mirkarimi. 
Joseph  I.iunbert  expressed  support  for  Sheriff  Mirkarimi. 
Rebecca  SuUn  eta  expressed  support  for  Sheriff  Mirkarimi. 
Tammy  Brian  expressed  support  for  Sheriff  Mirkarimi. 
A  niembcr  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 
A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 
A  member  of  the  public  expressed  support  for  Sheriff  Mu-karimi. 
Chairperson  Hur  thanked  the  public  for  its  comments. 

Commissioner  Studley  explained  that  the  removal  process  for  charges  of  official  misconduct  was 
a  voter  approved  ballot  measure  that  was  adopted  into  the  City  Charter  and  the  Ethics 
Commission  must  proceed  with  that  process  as  mandated  by  the  voters. 

Motion  12-05-29-1  (Hayon/Renne)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  approve  the  following: 

o    Live  testimony  will  be  allowed; 

o    The  Mayor  has  the  burden  of  demonstrating  by  a  preponderance  of  the 
evidence  that  the  Sheriff  engaged  in  official  misconduct; 

o    The  rules  of  evidence  will  not  be  strictly  applied.  Some  hearsay  evidence 
may  be  admitted,  although  hearsay  alone  will  not  be  permitted  to  establish  a 
fact.  The  Commission  may  choose  to  exclude  some  hearsay  evidence  on  a 
case  by  case  basis; 

o    All  direct  testimony  will  come  in  by  declaration,  unless  the  witness  is  outside 

of  a  party's  control  and  refuses  to  provide  a  declaration; 
o    Either  party,  upon  request,  will  be  given  the  opportunity  to  cross  examine 

witnesses  who  provide  direct  testimony  via  declarations; 
o    If  a  w  itness  provides  direct  testimony  via  declaration  but  does  not  appear, 

upon  request,  for  cross-examination,  the  Commission  will  give  that  witness's 

declaration  the  weight  it  deems  appropriate; 
o    Upon  receipt  of  declarations  and  objections,  the  Commission  w  ill  decide 

whether  declarations  (or  parts  thereof)  will  be  admitted; 
o    A  majority  vote  by  the  members  of  the  Commission  is  sufficient  for  the 

Commission  to  send  its  recommcndation(s)  to  the  Board  of  Superv  isors, 
f     The  follow  ing  schedule  for  the  submission  of  declarations,  objections, 

requests  for  subpoenas,  and  other  matters: 
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Du6  Date 

Item 

June  1,  2012 

The  Mayor  to  provide  a  bill  of  particulars  regarding  the  charges  of 
official  misconduct  against  the  Sheriff. 

June  8, 2012 

The  parties  to  exchange  witness  declarations  for  proposed  direct 
testimony. 

June  13, 2012 

o             The  parties  to  submit  any  objections  to  the  witness 
declarations,  along  with  a  list  of  the  declarants  they  would 
like  to  cross  examine.  The  objections  must  specify  each 
paragraph  to  which  the  party  objects  and  the  basis  for  the 
objection. 

o             The  parties  to  identify  witnesses  whom  they  want  the 
Commission  to  subpoena,  the  date  on  which  the  witness  is 
expected  to  testify,  and  the  reasons  why  a  subpoena  should 
issue. 

Tiinp  1  ^  7ni7 

«june  lo,  zuiz 

The  parties  to  submit  their  expert  declarations. 

June  19,  2012 

Start  of  Ethics  Commission  evidentiary  hearing:  the  Commission 
will  address  objections  to  evidence.  The  Mayor  should  be  prepared 
to  call  on  at  least  two  witnesses,  although  it  is  possible  that  they  will 
not  testify  on  this  date 

June  20,  2012 

The  parties  to  submit  any  objections  to  the  declarations  of  the 
expert  witnesses,  along  with  a  list  of  the  declarants  they  would  like 
to  cross  examine.  The  objections  must  specify  each  paragraph  to 
which  the  party  objects  and  the  basis  for  the  objection. 

June  29,  2012 

Further  Commission  hearing.  The  Commission  will  inform  the 
parties  of  other  dates  between  June  20  -  29  when  hearings  can  be 
held. 

o    The  following  with  respect  to  witnesses: 
■    The  Mayor's  list: 

•  excluded  fact  witnesses:  either  Inspector  Becker,  SFPD  or 
Inspector  Daniele,  SFPD;  Captain  Kathy  Gorwood,  SFSD; 

•  excluded  expert  witnesses:  Chief  Wendy  Still;  Assistant 
District  Attorney  Elizabeth  Aguilar  Tarchi;  Beverly  Upton; 
Hamish  Sinclair;  and  two  of  the  following:  Michael  Gennaco, 
Chief  Wilham  M.  Lansdowne,  or  Sheriff  Laurie  Smith; 

•  stipulated  withdrawal:  the  parties  to  stipulate  regarding  facts 
that  form  the  basis  of  Jan  Dempsey's  testimony; 

•  withdrawn  witnesses:  Lt.  Michele  Jean;  Inspector  John  Keane, 
SFPD;  and  former  Sheriff  Michael  Hennessey; 

•  witnesses  permitted  to  submit  declarations  for  consideration: 
Inspector  Becker  or  Inspector  Daniele;  Christina  Flores; 
Linnette  Peralta  Haynes;  Paul  Henderson;  Vicki  Hennessey; 
Mayor  Edwin  M.  Lee;  Eliana  Lopez;  Ivory  Madison;  Abraham 
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Mertens;  Sheriff  Ross  Mirkarimi;  Chief  Wendy  Still;  Callie 
Williams; 

•  expert  witnesses  permitted  to  submit  declarations  for 
consideration:  Nancy  K.D.  Lemon;  and  one  of  the  following: 
Michael  Cennaco,  Chief  William  M.  Lansdow  ne,  or  Sheriff 
Laurie  Smith. 

■    The  Sheriffs  list: 

•  excluded  fact  witnesses:  Former  Mayor  Art  Agnos;  Former 
San  Francisco  Chronicle  Editor  Phil  Bronstein; 

•  w  ithdrawn  w  itnesses:  Inspector  John  Keane;  Former  San 
Francisco  Bureau  Chief  and  New  York  Times  Columnist 
Evelyn  Nieves;  Attorney  Lidia  Stiglich;  Callie  Williams;  and 
Probation  Officer  Andrea  Wright; 

•  w  itnesses  permitted  to  subject  declarations  for  consideration: 
Leni  De  Leon;  Linnette  Peralta  Haynes;  Mayor  Edwin  M.  Lee; 
Eliana  Lopez;  Ivory  Madison;  Abraham  Mertens;  Nancy 
Miller;  Sheriff  Ross  Mirkarimi;  and  Emen  Tekin 

•  expert  witness  permitted  to  submit  declaration  for 
consideration:  former  Sheriff  Michael  Hennessey. 

Chairperson  Hur  stated  that  the  Ethics  Commission's  next  special  meeting  continuing  this  matter 
will  be  held  on  Tuesday,  June  19,  2012  at  5:00  p.m.  in  Room  263  City  Hall. 

III.  Adjournment 

Motion  12-05-29-2  (Studley/Liu)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  adjourn. 

The  meeting  was  adjourned  at  1 1 :28  p.m. 
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25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  MEETING 
June  19,  2012  5:00  P.M.  (Room  263), 
June  20,  2012  5:00  P.M.  (Room  263),  GOVERNMENT 
June  21,  2012  5:30  P.M.  (Room  263),       DOCUMEr/TS  DEPT 
June  28,  2012  5:30  P.M.  (Room  263),  j^,^  j  ^  . 

June  29,  2012  8:00  A.M.  (Room  400) 

and  AGENDA  SAN  FRANCISCO 

Room  263  or  Room  400  City  Hall  PUBLIC  LIBRARY 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

NOTICE:     Please  note  that  these  are  not  the  times  or  rooms  of  the 
Commission's  regular  meetings. 

The  Commission  will  continue  its  hearing  on  the  Mirkarimi  matter  begirming 
on  June  19  and  will  determine  each  day  whether  to  continue  this  matter  to 
another  day  pursuant  to  the  schedule  listed  above.  The  Commission  is 
expected  to  consider  all  matters  relevant  to  this  hearing,  including 
stipulations,  sworn  declarations,  direct  testimony  and  questions  and 
responses  made  on  cross  examination.  The  Commission  may  make 
procedural  and  substantive  comments  or  rulings  regarding  such  evidence. 

Although  public  comment  is  not  evidence  and  therefore  cannot  be  considered 
by  the  Commission  in  making  its  determinations  in  this  matter,  there  will  be 
an  opportunity  for  pubhc  comment  at  the  meetings  of  June  21,  2012  and  June 
29,  2012.  Because  this  is  a  continuing  meeting  for  the  sole  purpose  of 
holding  this  hearing,  the  Commission  will  not  take  public  comument  each  day 
of  the  continuing  meeting. 

The  documents  submitted  for  this  proceeding  are  available  on  the 
Commission's  website.  They  will  also  be  made  available  for  sharing  at  the 
Commission's  meeting  -  the  Commission  regrets  that  it  has  insufficient 
resources  to  make  hard  copies  available  for  all  members  of  the  public. 
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SF  Ethics  Commission  Special  Meeting  Agenda  -  June  19,  2012 


I.  Call  to  order  and  roll  call. 

11.  The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct 

pending  against  Sheriff  Ross  Mirkarimi.  I  nder  Charter  Section  15.105,  when  the 
Mayor  suspends  an  elective  officer,  "The  Ethics  Commission  shall  hold  a  hearing 
not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the 
Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of 
Super\  isors  with  a  recommendation  as  to  whether  the  charges  should  be  sustained." 
Attorneys  representing  the  Mayor  and  the  Sheriff  have  filed  papers  with  the  Ethics 
Commission  relating  to  identified  issues,  fact  and  expert  w  itnesses,  and  other 
matters  set  forth  at  the  Commission's  April  23,  2012  and  May  29,  2012  meetings. 
Beginning  at  the  meeting  on  June  19,  2012,  among  other  things,  the  Commission  will 
address  the  issues  raised  in  the  briefs  and  objections  to  evidence  and  witnesses;  and 
consider  sworn  declarations,  direct  testimony  and  questions  raised  on  and  responses 
to  cross-examination,  as  well  as  the  parties'  agreed-upon  factual  stipulations.  There 
will  be  an  opportunity  for  public  comment  on  this  item  at  the  June  21  and  June  29 
meetings.  Thereafter,  the  Commission  will  begin  its  deliberations  to  formulate  its 
recommendations  to  the  Board  of  Superv  isors  as  required  under  the  Charter. 
(Discussion  and  possible  action.) 

III.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  revien:  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf(a)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http:/Ai'yt'yi\sfeov.  ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  .Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible   In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivit};  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  he  sensitive  to  various  chemical-based  products.  Please  help  the  Cit}'  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  .Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.ors 
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The  complete  court  reporter's  transcript  of  the  June  19,  2012  special  meeting  has  been  posted  on 
the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

I.        Call  to  order  and  roll  call 

Chairperson  Hur  called  the  meeting  to  order  at  5:03  p.m.  Chairperson  Hur  announced  that  there 
would  be  no  public  comment  during  the  evening's  proceedings  and  that  public  comment  would 
occur  at  the  end  of  the  evidentiary  phase.  He  also  stated  that  the  Corrmiission  was  conducting  a 
hearing  and  that  law  enforcement  would  be  assistuig  in  keeping  comments  and  noise  to  a 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hay  on,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A. 
Rerme,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director  (arrived  at  approximately  6:00  pm); 
Mabel  Ng,  Deputy  Executive  Director;  Catherine  Argumedo,  Investigator. 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DC A),  Sherri  S.  Kaiser, 
DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mh-karimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mirkarimi; 
David  Waggoner,  counsel  for  Sheriff  Mirkarimi;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

•  Written  Charges  of  Official  Misconduct,  filed  March  21,2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Legal  Counsel  for  Ethics 
Commission  and  Board  of  Supervisors  for  Official  Misconduct  Charges,  dated  April  12, 


•  Staff  Memorandum  re:  Recommendations  on  hearing  on  charges  of  official  misconduct, 
dated  April  17,  2012. 

•  Letter  to  the  Ethics  Commission  and  City  Attorney  from  David  Waggoner  and  Shepard 
Kopp,  Counsel  for  Sheriff  Mirkarimi,  re:  Agenda  for  April  23,  2012  meeting,  including 
correspondence  with  Deputy  City  Attorney  Keith,  dated  April  23,  2012. 
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•  Memorandum  from  DCA  Keith  and  DC  A  Kaiser,  Counsel  for  the  Mayor,  re:  Hearing  on 
Charges  of  Official  Misconduct  Against  Sheriff  Ross  Mirkarimi,  dated  April  23,  2012. 

•  Press  Release  -  April  24,  2012  -  Summary  of  Actions  Taken  at  April  23,  2012  Meeting. 

•  Mayor  Lee's  Opening  Brief  on  the  Issues  Specified  by  the  Ethics  Coniniission,  dated 
April  30,  2012. 

•  Mayor's  Initial  List  of  Fact  Witnesses,  dated  April  30,  2012. 

•  Letter  to  the  Ethics  Commission  from  the  City  Attorney,  re:  Sheriff  Mirkarimi's  Duty  to 
Cooperate  with  the  Official  Misconduct  Investigation  and  the  Role  of  the  Ethics 
Commission  in  that  Investigation,  dated  April  30,  2012. 

•  Mayor's  Initial  List  of  Subject-Matter  Expert  Witnesses,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  Opening  Brief,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Fact  Witnesses,  dated  May  10,  2012. 

•  Mayor's  Supplemental  Disclosure  of  Subject-Matter  Expert  Witnesses,  dated  May  10, 
2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Request  for  Protective  Order,  dated 
May  15,2012. 

•  Request  for  Protective  Order,  dated  May  15,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Request  for  Protective  Order  ~  Court 
papers,  dated  May  15,  2012. 

•  Order  Granting  Third-Party  Movant  City  and  County  of  San  Francisco's  Motion  for 
Release  of  Court  Record,  dated  May  15,  2012. 

•  Third-Party  Movant  City  and  County  of  San  Francisco's  Memorandum  of  Points  and 
Authorities  in  Support  of  Motion  for  Release  of  Court  Record,  dated  April  23,  2012. 

•  Ms.  L.'s  Opposition  to  Third  Party  Movant  City  and  County  of  San  Francisco's  Motion 
for  Release  of  Court  Record,  dated  May  10,  2012. 

•  Reply  of  Third-Party  Movant  City  and  County  of  San  Francisco  to  Ms.  L.'s  Opposition  to 
Motion  for  Release  of  Court  Record,  dated  May  14,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  E-mail  alerting  Paula  Canny  to  Sunshine 
Requests,  dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  David  Waggoner,  RE:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Further  information  about  today's  hearing, 
dated  May  15,2012. 

•  l>mail  from  Scott  Emblidge  to  Attorneys,  RE:  Request  for  Protecdve  Order,  dated  May 
15.  2012. 

•  I--mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,  2012. 

•  i  -mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  1-urther  infomiation  about  today's 
hearing,  dated  May  15,  2012. 
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•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  Protective  Order,  dated  May 
15,2012. 

•  Mayor's  Response  to  Sheriffs  Request  for  Protective  Order,  dated  May  1 6,  201 2. 

•  E-mail  from  Peter  Keith  to  Attorneys,  Mayor's  Response  to  Request  for  Protective  Order 
-  Date  Corrected,  dated  May  16,  2012. 

•  Order  Re:  Sheriffs  Request  For  Protective  Order,  dated  May  16,  2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Monday,  April  23,  2012  -  4:30  p.m. 
Transcript. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Sheriffs  List  of  Expert  Witnesses, 
dated  May  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Mayor's  Reply  Brief,  dated  May  1 8,  201 2. 

•  Mayor  Lee's  Reply  to  Sheriff  Mirkarimi's  Brief  on  the  Issues  Specified  by  the  Ethics 
Commission  at  its  Meeting  of  April  23,  2012,  dated  May  17,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Expert  Witnesses,  dated  May  17,  2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Charges  of  Official  Misconduct 
Against  Sheriff  Mirkarimi  Summary  of  Meet  and  Confer  Efforts;  Hearing  Procedure  & 
Scheduling,  dated  May  25,  2012. 

•  [Proposed]  Order  Regarding  Procedures  for  Discovery  and  Evidentiary  Hearing,  filed 
May  25,  2012. 

•  Mayor's  Rebuttal  Witness  and  Mayor's  Objection  to  Sheriffs  Witness,  dated  May  25, 
2012. 

•  Ms.  L's  Request  for  Protective  Order  Prohibiting  Public  Dissemination  of  Video,  dated 
May  29,  2012. 

•  Press  Release  -  May  30,  2012  -  Summary  of  Actions  Taken  at  May  29,  2012  Meeting. 

•  Amended  Charges  of  Official  Misconduct,  dated  June  1,  2012. 

•  Declaration  of  Linnette  Peralta  Haynes,  dated  June  8,  2012. 

•  Declaration  of  Emin  Tekin  and  Exhibits,  dated  February  26,  20 1 2. 

•  Declaration  of  Deputy  Chief  of  Staff  Paul  Henderson,  dated  June  8,2012. 

•  Deputy  Chief  of  Staff  Paul  Henderson  Exhibits. 

•  Declaration  of  Chief  San  Francisco  Probation  Officer  Wendy  Still,  dated  June  8,  20 1 2. 

•  Chief  San  Francisco  Probation  Officer  Wendy  Still  Exhibits. 

•  Declaration  of  Interim  San  Francisco  Sheriff  Vicki  Hennessy,  dated  June  8,  2012. 

•  Interim  San  Francisco  Sheriff  Vicki  Hennessy  Exhibits. 

•  Declaration  of  SFPD  Inspector  Richard  Daniele  and  Exhibits,  dated  June  7,  2012. 

•  Declaration  of  Callie  Williams  and  Exhibits,  dated  June  6,  20 1 2. 

•  Callie  Williams  Additional  Exhibits. 

•  Declaration  of  Mayor  Edwin  M.  Lee,  dated  June  8,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Re:  Scheduling  Request,  dated  June  12, 
2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Scheduling  Request,  dated  June  13.  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  1,  dated  March  2,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  2,  dated  March  5,  2012. 
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•  Declaration  of  I, enilyn  De  Leon,  dated  June  11,  2012. 

•  Dcclaiaiion  (^i  Sheriff  Ross  Mirkarimi,  dated  June  13,2012. 

•  ShcrilT  Ross  Mirkarimi's  Objections  to  Mayor's  Fact  Witness  Declarations,  filed  June  13, 

2012. 

•  i  he  Mayor's  (1 )  Objections  to  Witness  Declarations  and  Requests  for  Cross-Examination 
of  Declarants;  (2)  Subpoena  Requests,  dated  June  13,  2012. 

•  Letter  from  City  Attorney  to  John  St.  Croix,  dated  June  15,  2012,  and  Mayor's  Exhibit  4  - 
The  Video  Statement  of  Ms.  Lopez. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  May  29,  2012  -  5:30  p.m. 
Transcript. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  issuance  of  subpoena,  dated 
June  14,  2012. 

•  Subpoena  -  Linnette  Peralta  Haynes,  dated  June  14,  2012. 

•  The  Mayor's  Objections  to  the  Declaration  of  Sheriff  Ross  Mirkarimi  and  Request  for 
Cross-Examination,  dated  June  15,  2012. 

•  Declaration  of  Ivory  S.  Madison,  dated  June  15,  2012. 

•  Ivory  S.  Madison  Exhibits. 

•  Declaration  of  Abraham  Mertens  and  Exhibits,  dated  June  17,  2012. 

•  Declaration  of  Michael  Hennessey,  dated  June  1,  2012. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  18,  2012. 

•  Mayor's  Brief  Regarding  Admissibility  of  Ms.  Lopez's  January  1  and  January  4 
Statements  About  Abuse  and  Exhibit,  dated  June  18,  2012 

•  Expert  Declaration  of  Nancy  K.  D.  Lemon  and  Exhibits,  dated  June  18,  2012. 

•  Expert  Declaration  of  San  Diego  Chief  of  Police  William  Lansdowne  and  Exhibits,  dated 
June  18.  2012. 

IL       The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official 
misconduct  pending  against  Sheriff  Ross  Mirkarimi. 

Chairperson  Hur  outlined  the  issues  to  be  discussed  and  proposed  discussing  first  the 
declarations  submitted  by  the  Mayor  and  then  those  submitted  by  the  Sheriff. 


After  hearing  from  both  parties,  the  Commission  made  interim  rulings  with  respect  to  the 
declarations  filed  by  the  Mayor's  and  the  Sheriffs  witnesses.  The  Commission  sustained, 
modified  or  overruled  various  objections  by  the  parties,  which  are  detailed  as  follows: 


Mayor's 
Witnesses 

Declaration 

Exhibit(s) 

1 

Interim  SF  Sheriff 
Vicky  Hennessey 

Objections  overruled.  Declaration  is  admitted. 

Motion  12-06-19-1  (Hayon/Studley)  Moved, 
seconded,  and  approved  (5-0)  that  the  Ethics 
Commission  admit  this  declaration  and 

Objections  overruled  - 
Mayor's  Exhibits  8-28  are 
admitted. 
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accompanying  exhibits. 

2 

Deputy  Chief  of 
Staff  Paul 
Henderson 

Objections  sustained.  Declaration  is  excluded. 

Motion  12-06-19-2  (Renne/Hayon)  Moved, 
seconded,  and  approved  (5-0)  that  the  Ethics 
Commission  exclude  this  declaration  and 
accompanying  exhibits. 

Objections  sustained  - 
Mayor's  Exhibits  42-46 
are  excluded. 

3 

San  Francisco 
Chief  Probation 
Officer  Wendy  Still 

Objections  sustained  as  to  ^^1-18,  25,  ^26,  first 
sentence,  and  ^28. 

^^19  -  24,  26  (beginning  with  the  second 
sentence)  and  27  otherwise  admitted. 

Motion  12-06-19-3  (Studley/Liu)  Moved, 
seconded,  and  approved  (5-0)  that  the  Ethics 
Commission  admit  this  declaration  as  noted 
and  Exhibits  36-41. 

Objections  sustained  as  to 
Mayor's  Exhibits  29-35; 
Mayor's  Exhibits  36-41 
are  admitted. 

4 

SFPD  Inspector 
Richard  Daniele 

Objections  sustained  as  to  T|]f27-32. 

Declaration  is  otherwise  admitted. 

Motion  12-06-19-4  (Renne/Liu)  Moved, 
seconded,  and  approved  (4-1;  Hayon  dissented) 
that  the  Ethics  Commission  admit  this 
declarajtion,  except  for  paragraphs  27-32,  and 

JLiAIllUils  ^  OC  D. 

Objections  sustained  as  to 
Mayor's  Exhibit  7. 

Objections  on  Mayor's 
Exhibit  4  are  reserved. 

Mayor's  Exhibits  5  and  6 
are  admitted. 

5 

Christine  Flores 

No  written  objections  received  yet  from  Sheriff  to 
official  transcripts  of  evidentiary  hearing  in  which 
Ms.  Flores  testified  and  was  cross-examined. 

6 

Ivory  Madison 

Oral  objections  sustained  as  to  ^5,  lines  9-10 
("including  .  .  .  salary"),  ^6  except  first  sentence, 
lt7-10,  Tfl  1  lines  22-23  ("and  this  .  .  .  abusive"), 
^12,  lines  7-8  ("I  was  .  .  .  still  am."),  ^U,  lines 
18-20  ("I  asked  ...  his  career.'"),  ^14,  lines  2-3 
on  p  age  7  ("My  impression  .  .  .  ready  to  do."), 
1|15,  lines  14-16  ("She  brought  .  .  .  this  threat."), 
^16  lines  20-24  ("I  did  not  .  .  .  poor  advice"), 
^17,  and  fl  8  line  1 1  (but  as  she  knew")  and  lines 
12-21  ("Since  I  knew  .  .  .  very  sad."). 

^^1-18  otherwise  admitted. 

The  Commission  had  not  yet  made  any  rulings 
regarding  the  remainder  of  the  declaration. 

Oral  objections  sustained 
as  to  Mayor's  Exhibit  47. 

The  Commission  has  not 
yet  made  any  rulings 
regarding  Mayor's 
Exhibits  48-61. 
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"7 

Abrnhiim  Nlcrtcns 

The  Commission  did  not  make  any  rulings 
regarding  this  declaration. 

The  Commission  has  not 
yet  made  any  ruling 
regarding  Mayor's 
Exhibit  62. 

8 

Gallic  Williams 

Objections  sustained  as  to  ^4,  |9  lines  5-1 1 
("Eliana  described  .  .  .  with  her."),  ^\  1,  ^13,  and 
^19,  page  5  line  25  -  page  6,  line  1  ("I  texted  .  .  . 
attached  as  Exhibit  2."). 

Tltl-3,  5-10,  12,  14-20  othenvise  admitted. 

Motion  12-06-19-5  (Hayon/Studley)  Moved, 
seconded,  and  approved  (4-1;  Renne  dissented) 
that  the  Ethics  Commission  overrule  the 
objection  to  lines  13-15  of  paragraph  10  of  this 
declaration. 

Motion  12-06-19-6  (Hayon/Studley)  Moved, 
seconded,  and  approved  (4-1;  Renne  dissented) 
that  the  Ethics  Commission  overrule  the 
objection  to  paragraph  18. 

Objections  sustained  as  to 
Mayor's  Exhibit  2; 
Mayor's  Exhibits  1  and  3 
are  admitted. 

9 

Mayor  Edwin  M. 
Lee 

No  objections  submitted.  Declaration  is  admitted. 

None. 

SherifTs 
Witnesses 

Declaration 

Exhibit(s) 

1 

Emin  Tekin 

No  objections  submitted.  Declaration  is  admitted. 

Sheriffs  Exhibit  A  is 
admitted. 

2 

Lenilyn  DeLeon 

Objections  sustained  as  to  ^5  lines  5-6  ("Usually,. 
.  .  and  know."),  ^6  ("When  .  .  .  withdrawn."),  and 
^^[2-4,  page  2  ("Theo  began  .  .  .  bad  for  them."). 

Declaration  is  otherwise  admitted. 

None. 

3 

Linnette  Peralta 
Haynes 

All  objections  overruled.  Declaration  is  admitted. 

None. 

4 

Supervisor  Ross 

Objections  as  to  ^20  "or  my  wife"  sustained. 

None. 
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Mirkarimi 

otherwise  admitted. 

The  Commission  recessed  at  7:18  p.m.  and  resumed  the  meeting  at  7:35  p.m. 


The  Commission  then  heard  and  discussed  objections  to  the  declaration  of  Callie  Williams  and 
declarations  submitted  by  the  Sheriff.  The  Commission  also  briefly  discussed  the  video 
submitted  as  Exhibit  4  with  hispector  Daniele's  declaration.  Mr.  Kopp  stated  that  he  would  file  a 
brief  regarding  the  admissibility  of  Exhibit  4  prior  to  the  next  hearing  date. 

After  discussion  with  the  parties,  the  Commission  approved  the  following  schedule  for  the 
following  matters: 


Due  Date 

Item 

June  20,  2012 

•     Both  parties  to  exchange  exhibit  lists  and  submit  documentary  evidence 
that  was  not  provided  with  declarations 

June  22,  2012 

•  The  Sheriff  to  provide  objections  to  the  declarations  of  Ivory  Madison 
and  Abraham  Mertens 

•  Both  parties  to  provide  objections  to  expert  declarations 

•  Both  parties  to  provide  notice  of  demand  to  cross-examine  experts 

June  25,  2012 

•  The  parties  to  provide  objections  to  the  exhibit  lists 

•  The  parties  to  meet  and  confer  regarding  the  objections  to  the 
declarations  of  Madison  and  Mertens 

June  26,  2012 

•  The  Mayor  to  respond  on  the  objections  to  the  declarations  of  Madison 
and  Mertens 

•  The  Sheriff  to  provide  a  brief,  if  any,  regarding  the  video  of  Eliana  Lopez 

June  28,  2012 

Ethics  Commission  meeting: 

•  Commission  is  expected  to  address 

o    objections  to  exhibit  lists; 

o    objections  to  the  Madison  and  Mertens  declarations; 
o    objections  to  expert  declarations;  and 

o    the  admissibility  of  Mayor's  Exhibit  4,  the  video  of  Eliana  Lopez 

•  Sheriff  Ross  Mirkarimi  is  expected  to  provide  live  testimony 

June  29,  2012 

Ethics  Commission  meeting: 

•  Mayor  Ed  Lee  is  expected  to  provide  live  testimony 

•  Experts  may  provide  live  testimony 

July  18  and  19, 
2012 

Parties  to  be  available  for  possible  Ethics  Commission  meetings 

Motion  12-06-19-7  (Liu/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  preliminarily  adopt  the  evidentiary  and  scheduling  decisions  that  the 
Commission  has  discussed. 
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III.  Adjournment 

The  meeting  was  adjourned  at  9:33  p.m. 


Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 

NOTICE  OF  CANCELLATION  OF  REGULAR 
MONTHLY  MEETING 

June  25,  2012  5:30  P.M. 
Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

MEETING  IS  CANCELLED 

The  next  regularly  scheduled  meeting  of  the  Commission  will  occur  on  Monday,  July  23,  2012  at 
5:30  p.m.  in  Room  400  City  Hall. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf(S)sfsov.org.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.  ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 

attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals.  

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  fSF  Campaign  &  Governmental  Conduct  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  I  an  .\ess  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


JUN15  2012 


SAN  FRANCISCO  ETHICS  COMMISSION 

NOTICE  OF  SPECIAL  MEETING 

June  19,  2012  5:00  P.M.  (Room  263), 

June  20,  2012  5:00  P.M.  (Room  263),  GOVERNMENT 

June  21,  2012  5:30  P.M.  (Room  263),       DOCUMEfxTTS  DEP  i 

June  28,  2012  5:30  P.M.  (Room  263), 

June  29,  2012  8:00  A.M.  (Room  400) 

and  AGENDA  SAN  FRANCISCO 

Room  263  or  Room  400  City  HaU  PUBLIC  LIBRARY 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

NOTICE:     Please  note  that  these  are  not  the  times  or  rooms  of  the 
Commission's  regular  meetings. 

The  Commission  will  continue  its  hearing  on  the  Mirkarimi  matter  beginning 
on  June  19  and  will  determine  each  day  whether  to  continue  this  matter  to 
another  day  pursuant  to  the  schedule  listed  above.  The  Commission  is 
expected  to  consider  all  matters  relevant  to  this  hearing,  including 
stipulations,  sworn  declarations,  direct  testimony  and  questions  and 
responses  made  on  cross  examination.  The  Commission  may  make 
procedural  and  substantive  comments  or  rulings  regarding  such  evidence. 

Although  public  comment  is  not  evidence  and  therefore  cannot  be  considered 
by  the  Commission  in  making  its  determinations  in  this  matter,  there  will  be 
an  opportunity  for  public  comment  at  the  meetings  of  June  21,  2012  and  June 
29,  2012.  Because  this  is  a  continuing  meeting  for  the  sole  purpose  of 
holding  this  hearing,  the  Commission  will  not  take  public  comment  each  day 
of  the  continuing  meeting. 

The  documents  submitted  for  this  proceeding  are  available  on  the 
Commission's  website.  They  will  also  be  made  available  for  sharing  at  the 
Commission's  meeting  -  the  Commission  regrets  that  it  has  insufficient 
resources  to  make  hard  copies  available  for  all  members  of  the  public. 


SF  tthics  Commission  Special  Meeting  Agenda  -  June  19,  2012 


I.  C  illl  to  order  and  roll  call. 

II.  The  Lthics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct 

pending  against  Sheriff  Ross  Mirkarimi.  Under  Charter  Section  15.105,  when  the 
Mayor  suspends  an  elective  officer,  "The  Ethics  Commission  shall  hold  a  hearing 
not  less  than  five  days  after  the  filing  of  w  ritten  charges.  After  the  hearing,  the 
Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of 
Superv  isors  w  ith  a  recommendation  as  to  whether  the  charges  should  be  sustained." 
Attorneys  representing  the  Mayor  and  the  Sheriff  have  filed  papers  with  the  Ethics 
Commission  relating  to  identified  issues,  fact  and  expert  witnesses,  and  other 
matters  set  forth  at  the  Commission's  April  23,  2012  and  May  29,  2012  meetings. 
Beginning  at  the  meeting  on  June  19,  2012,  among  other  things,  the  Commission  will 
address  the  issues  raised  in  the  briefs  and  objections  to  evidence  and  witnesses;  and 
consider  sw  orn  declarations,  direct  testimony  and  questions  raised  on  and  responses 
to  cross-examination,  as  well  as  the  parties'  agreed-upon  factual  stipulations.  There 
w  ill  be  an  opportunity  for  public  comment  on  this  item  at  the  June  21  and  June  29 
meetings.  Thereafter,  the  Commission  will  begin  its  deliberations  to  formulate  its 
recommendations  to  the  Board  of  Supervisors  as  required  under  the  Charter. 
(Discussion  and  possible  action.) 

Ill,  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government 's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  Count}'  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Aus  berry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf^sfsov-ors-  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
h  ttp  ■v'/h'h'H'.  sfeov-  ors/sunshin  e/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materiab  are  available  for  public  inspection  al  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  thai  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  thai  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  piease  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  H'M-w.sfethics.oro 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
June  28,  2012 
Room  263,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


SAN  FRANCiSCO 
PUBLIC  LIBRARY 


SEP  -  7  2012 


The  complete  court  reporter's  transcript  of  the  June  28,  2012  special  meeting  has  been  posted  on 
the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

I.        Call  to  order  and  roll  call. 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chakperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hay  on,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A. 
Renne,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Catherine  Argumedo,  Investigator. 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DCA),  Sherri  S.  Kaiser, 
DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mirkarimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mirkarimi; 
David  Waggoner,  counsel  for  Sheriff  Mirkarimi;  Paula  Canny,  counsel  for  Eliana  Lopez;  and 
other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

•  Written  Charges  of  Official  Misconduct,  filed  March  21,2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Legal  Counsel  for  Ethics 
Commission  and  Board  of  Supervisors  for  Official  Misconduct  Charges,  dated  April  12, 


•  Staff  Memorandum  re:  Recommendations  on  hearing  on  charges  of  official  misconduct, 
dated  April  17,2012. 

•  Letter  to  the  Ethics  Commission  and  City  Attorney  from  David  Waggoner  and  Shepard 
Kopp,  Counsel  for  Sheriff  Mirkarimi,  re:  Agenda  for  April  23,  2012  meeting,  including 
correspondence  with  Deputy  City  Attorney  Keith,  dated  April  23,  2012. 

•  Memorandum  from  DCA  Keith  and  DCA  Kaiser,  Counsel  for  the  Mayor,  re:  Hearing  on 
Charges  of  Official  Misconduct  Against  Sheriff  Ross  Mirkarimi,  dated  April  23,  2012. 


Chairperson  Hur  called  the  meeting  to  order  at  5:32  p.m. 
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•  Press  Release  -  April  24,  2012  -  Summary  of  Actions  Taken  at  April  23,  2012  Meeting. 

•  Mayor  Lee's  Opening  Brief  on  the  Issues  Specified  by  the  Ethics  Commission,  dated 
April  30,  2012. 

•  Mayor's  Initial  List  of  Fact  Witnesses,  dated  April  30,  2012. 

•  Letter  to  the  Ethics  Commission  from  the  City  Attorney,  re:  Sheriff  Mirkarimi's  Duty  to 
Cooperate  with  the  Official  Misconduct  Investigation  and  the  Role  of  the  Ethics 
Commission  in  that  Investigation,  dated  April  30,  2012. 

•  Mayor's  Initial  List  of  Subject-Matter  Expert  Witnesses,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  Opening  Brief,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Fact  Witnesses,  dated  May  10,  2012. 

•  Mayor's  Supplemental  Disclosure  of  Subject-Matter  Expert  Witnesses,  dated  May  1 0, 
2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Request  for  Protective  Order,  dated 
May  15.2012. 

•  Request  for  Protective  Order,  dated  May  15,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Request  for  Protective  Order  ~  Court 
papers,  dated  May  15,  2012. 

•  Order  Granting  Third-Party  Movant  City  and  County  of  San  Francisco's  Motion  for 
Release  of  Court  Record,  dated  May  15,  2012. 

•  Third-Party  Movant  City  and  County  of  San  Francisco's  Memorandum  of  Points  and 
Authorities  in  Support  of  Motion  for  Release  of  Court  Record,  dated  April  23,  2012. 

•  Ms.  L.'s  Opposition  to  Third  Party  Movant  City  and  County  of  San  Francisco's  Motion 
for  Release  of  Court  Record,  dated  May  10,  2012. 

•  Reply  of  Third-Party  Movant  City  and  County  of  San  Francisco  to  Ms.  L.'s  Opposition  to 
Motion  for  Release  of  Court  Record,  dated  May  14,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  E-mail  alerting  Paula  Canny  to  Sunshine 
Requests,  dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  David  Waggoner,  RE:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Further  infoiTnation  about  today's  hearing, 
dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  Attomeys,  RE:  Request  for  Protective  Order,  dated  May 
15,  2012. 

•  l>mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  1  -mail  from  David  Waggoner  to  Scott  Emblidge.  Re:  Further  information  about  today's 
hearing,  dated  May  15,  2012. 

•  l  !-mail  from  Scott  Emblidge  to  Attomeys,  Re:  Request  for  Protective  Order,  dated  May 
15.  2012. 

•  Mayor's  Response  to  Shcriir.s  Request  for  Protective  Order,  dated  May  16.  2012. 
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•  E-mail  from  Peter  Keith  to  Attorneys,  Mayor's  Response  to  Request  for  Protective  Order 
-  Date  Corrected,  dated  May  16,  2012. 

•  Order  Re:  Sheriffs  Request  For  Protective  Order,  dated  May  16,  2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Monday,  April  23,  2012  -  4:30  p.m. 
Transcript. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Sheriffs  List  of  Expert  Witnesses, 
dated  May  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Mayor's  Reply  Brief,  dated  May  1 8,  201 2. 

•  Mayor  Lee's  Reply  to  Sheriff  Mirkarimi's  Brief  on  the  Issues  Specified  by  the  Ethics 
Commission  at  its  Meeting  of  April  23,  2012,  dated  May  17,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Expert  Witnesses,  dated  May  17,  2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Charges  of  Official  Misconduct 
Against  Sheriff  Mirkarimi  Summary  of  Meet  and  Confer  Efforts;  Hearing  Procedure  & 
Scheduling,  dated  May  25,  2012. 

•  [Proposed]  Order  Regarding  Procedures  for  Discovery  and  Evidentiary  Hearing,  filed 
May  25,  2012. 

•  Mayor's  Rebuttal  Witness  and  Mayor's  Objection  to  Sheriffs  Witness,  dated  May  25, 
2012. 

•  Ms.  L's  Request  for  Protective  Order  Prohibiting  Public  Dissemination  of  Video,  dated 
May  29,  2012. 

•  Press  Release  -  May  30,  2012  -  Summary  of  Actions  Taken  at  May  29,  2012  Meeting. 

•  Amended  Charges  of  Official  Misconduct,  dated  June  1,  2012. 

•  Declaration  of  Linnette  Peralta  Haynes,  dated  June  8,  2012. 

•  Declaration  of  Emin  Tekin  and  Exhibits,  dated  February  26,  2012. 

•  Declaration  of  Deputy  Chief  of  Staff  Paul  Henderson,  dated  June  8,  2012. 

•  Deputy  Chief  of  Staff  Paul  Henderson  Exhibits. 

•  Declaration  of  Chief  San  Francisco  Probation  Officer  Wendy  Still,  dated  June  8,  201 2. 

•  Chief  San  Francisco  Probation  Officer  Wendy  Still  Exhibits. 

•  Declaration  of  Interim  San  Francisco  Sheriff  Vicki  Hennessy,  dated  June  8,  2012. 

•  Interim  San  Francisco  Sheriff  Vicki  Hennessy  Exhibits. 

•  Declaration  of  SFPD  Inspector  Richard  Daniele  and  Exhibits,  dated  June  7,  201 2. 

•  Declaration  of  Callie  WilHams  and  Exhibits,  dated  June  6,  2012. 

•  Callie  Williams  Additional  Exhibits. 

•  Declaration  of  Mayor  Edwin  M.  Lee,  dated  June  8,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Re:  Scheduling  Request,  dated  June  12. 
2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Scheduling  Request,  dated  June  1 3,  20 1 2. 

•  Witness  Christine  Flores'  Sworn  Testimony,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Swom  Testimony  Transcripts  Part  1,  dated  March  2,  2012. 

•  Witness  Christine  Flores'  Swom  Testimony  Transcripts  Part  2,  dated  March  5,  2012. 

•  Declaration  of  Lenilyn  De  Leon,  dated  June  1 1 ,  201 2. 

•  Declaration  of  Sheriff  Ross  Mirkarimi,  dated  June  13,  2012. 
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•  Sheriff  Ross  Mirkarinii's  Objections  to  Mayor's  Fact  Witness  Declarations,  filed  June  13, 
2012. 

•  The  Ma>  or's  ( 1 )  Objections  to  Witness  Declarations  and  Requests  for  Cross-Examination 
of  Dcclaraius:  (2)  Subpoena  Requests,  dated  June  13,  2012. 

•  Lcllcr  Iroin  C'ii>  Attorney  to  John  St.  Croix,  dated  June  15,  2012,  and  Mayor's  Exhibit  4  - 
The  Video  Statement  of  Ms.  Lopez. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  May  29,  2012  -  5:30  p.m. 
Tnmscript. 

•  1  -mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  issuance  of  subpoena,  dated 
Juno  14.2012. 

•  Subpoena  -  Linnette  Peralta  Haynes,  dated  June  14,  2012. 

•  I  he  Mayor's  Objections  to  the  Declaration  of  Sheriff  Ross  Mirkarimi  and  Request  for 
Cross-Examination,  dated  June  15,  2012. 

•  Declaration  of  Ivory  S.  Madison,  dated  June  15,  2012. 

•  Ivory  S.  Madison  Exhibits. 

•  Declaration  of  Abraham  Mertens  and  Exhibits,  dated  June  17,  2012. 

•  Declaration  of  Michael  Hennessey,  dated  June  1,  2012. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  18,  2012. 

•  Mayor's  Brief  Regarding  Admissibility  of  Ms.  Lopez's  January  1  and  January  4 
Statements  About  Abuse  and  Exhibit,  dated  June  18,  2012 

•  Expert  Declaration  of  Nancy  K.  D.  Lemon  and  Exhibits,  dated  June  18,  2012. 

•  Expert  Declaration  of  San  Diego  Chief  of  Police  William  Lansdowne  and  Exhibits,  dated 
June  18,  2012. 

•  E-mail  from  Shepard  Kopp  to  Attorneys,  Re:  Sheriffs  Expert  Witness  Declaration  and 
statement  re:  cross  of  Mayor's  fact  witnesses,  dated  June  18,  2012. 

•  Mayor's  List  of  Additional  Exhibits,  dated  June  20,  2012. 

•  Mayor's  Exhibit  50. 

•  Mayor's  Exhibits  78-79. 

•  Mayor's  Exhibits  80-81.  (33.9  mb) 

•  Sheriffs  Exhibit,  Terence  Hallinan  v.  Committee  on  Bar  Examiners,  The  State  Bar  of 
California. 

•  Press  Release  -  June  20,  2012  -  Summary  of  Actions  Taken  at  June  19,  2012  Meeting  - 
AMENDED 

•  Mayor's  Request  for  Cross-Examination  and  Objections  to  Expert  Declaration,  dated  June 
22,  2012. 

•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Expert  Witness  Declaration,  and  Request 
for  Cross-Examination,  dated  June  22,  2012. 

•  Mayor's  Objection  to  Sheriffs  Exhibit,  dated  June  25,  2012. 

•  I  cilcr  from  the  City  Attorney  to  the  Ethics  Commission,  Re:  Charges  Against  Ross 
Mirkarimi,  Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  26,  2012. 

•  Summary  of  Stipulations  and  Remaining  Disputes  Regarding  Madison  and  Mertens 
Declarations,  dated  June  26,  2012. 

•  Mayor's  Exhibits  82  and  83  (Cover  Sheet),  dated  June  26,  2012. 
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•  Exhibit  82:  ATT  Records  of  Ross  Mirkarimi  and  Eliana  Lopez  December  3 1 , 
2011-January  13,2012. 

•  Exhibit  83:  January  4,  201 1  Communications  Records  (From  Exhibits  1,  55-60,  80-82). 

•  Declaration  of  Eliana  Lopez  and  Exhibits,  dated  June  26,  2012. 

•  Response  to  Sheriff  Mirkarimi's  Objection  to  the  Expert  Declaration  of  Nancy  Lemon, 
dated  June  27,  2012. 

11.       The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official 
misconduct  pending  against  Sheriff  Ross  Mirkarimi. 

Chairperson  Hur  outlined  the  issues  to  be  discussed  prior  to  hearing  testimony  from  the  Sheriff 
including  whether  Ms.  Lopez  would  appear  in  person  or  by  video  conference.  After  hearing 
from  both  parties,  the  Commission  made  interim  rulings  with  respect  to  the  declarations  filed  by 
the  Mayor's  and  the  Sheriffs  witnesses.  The  Commission  sustained,  modified  or  overruled 
various  objections  by  the  parties. 


The  Commission  recessed  at  7:39  p.m.  and  resumed  its  discussion  at  7:55  p.m.  The  Commission 
made  the  following  interim  rulings  during  the  June  28,  2012  meeting  ("Tab"  refers  to  the 
location  of  the  document  in  the  Ethics  Commission's  binders.): 


Tab 

IVIayor's  Witnesses 

Declaration 

31 

SFPD  hispector 
Richard  Daniele 

Commission  overruled  objections  to 
TfTf27-31.  TfT|27-31  are  admitted. 

Mayor's  Exhibit  4  is 
admitted.  Because 
13 1  is  admitted, 
Mayor's  Exhibit  7  is 
admitted. 

49 

Ivory  Madison 

Objections  sustained  as  to 

^23,  p.  10,  lines  4-6  ("She  seemed. . .  the 
police");  lines  6-7  ("She  also... and 
Theo"),  124,  lines  11-14 
("Throughout... for  Sheriff'),  126,  p.lO, 
line  27  through  p.  1 1,  line  8  ("When  I 
read... several  days"),  129,  line  5  ("who 
are. .  .like  your  husband")  (replacing 
language  with  an  ellipsis),  133,  p.  13, 
line  1  "Eliana does... quickly,  so"),  135, 
lines  7-9  (",  which  I  assumed. .  .unlikely 
to  me."),  136, 137,  p.  14,  Imes  21-22 
("Eliana  understood. .  .her  wishes."), 
140,  p.  17,  lines  3-5  ("and  it  was 

Mayor's  Exhibits  48- 
60  are  admitted; 
Mayor's  Exhibit  61  is 
excluded. 
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clear... she  was  referring  to,"),  ^43,  page 
18,  lines  1-2  ("and  it  was 
obvious... against  Ross."),  ^44,  ^{45, 
^46,  except  lines  9-14  ("but  due 
primarily. .  .to  defend  him),  ^47,  lines 
2-5  ("I  find... to  be  absurd."),  ^49, 
except  p.  21,  lines  20-22("my 
work,... company,";  lines  26-28  ""It 
also  had  ...  untrue,  but";  p.  22,  line  1 
("Eliana"),  lines  1-6  ("actively 
encouraged  me. . .abuse  and  threat."). 

^Tfl9-49  otherwise  admitted. 

50 

Abraham  Mertens 

Objections  sustained  as  to 

11^6-9;  ^13,  line  17  ("Since  I  was  ...with 
Ineo.  ;  ]|^u,  Imes  /-o  (  ,  and  1 
have...Callie  either.);  Tj1|21-28. 

^11-20  otherwise  admitted. 

Mayor's  Exhibit  62  is 
excluded. 

55 

Nancy  K.D.  Lemon 
(expert) 

The  parties  to  meet  and  confer 
regarding  the  Sheriffs  objections  and 
provide  stipulation  by  July  17,  2012. 

56 

San  Diego  Chief  of 
Pohce  WilHam 
Lansdowne  (expert) 

No  objections  submitted.  Declaration  is 
admitted. 

Mayor's  Exhibits  76 
and  77  are  admitted. 

Tab 

Mayor's  Additional  Exhibits 

Objection(s)  Filed 

59 

Exhibits  78-79 

None 

Admitted 

60 

Exhibits  80-81 

None 

Admitted 

67 

Exhibits  82-83 

None 

Admitted 

Tab 

Sherifrs 

Declaration 

Exhibit(s) 
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Witnesses 

52 

Former  Sheriff 
Michael 
Hennessey 
(expert) 

Objections  sustained  at  to  page  2,  first  and 
second  full  paragraphs  ("I  am  aware... the 
office.")  Remainder  of  declaration  is 
admitted. 

None. 

68 

Eliana  Lopez 

The  Mayor's  objections,  if  any,  are  due 
July  10,  2012. 

Tab 

Sheriffs  Additional  Exhibits 

Objection(s)  Filed 

61 

Hallinan  v.  State  Bar  of  California,  65 
Cal.2d  447(1966) 

The  Mayor  filed 
objections  on  June  25, 
2012,  at  Tab  64. 

Excluded 

Sheriff  Mirkarimi  was  sworn  in  and  DCA  Keith  began  his  cross-examination  of  the  Sheriff  at 
8:05  p.m.  Sheriff  Mirkarimi  was  excused  at  9:00  p.m.  to  resume  his  testimony  on  June  29, 
2012. 


After  discussion  with  the  parties,  the  Commission  agreed  to  recess  until  the  next  day. 
Chairperson  Hur  outlined  the  general  timeline  for  testimony  on  Friday,  June  29.  DCA  Keith 
estknated  he  would  need  approximately  one  hour  to  finish  questioning  the  Sheriff. 

Motion  12-06-28-1  (Hayon/Renne)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  adopt  the  interim  decisions  and  schedule  discussed  during  the  meeting  as 
follows: 

•  With  respect  to  the  declarations  filed  by  the  Mayor's  and  the  Sheriffs  witnesses,  the 
Commission  preliminarily  sustained,  modified  or  overruled  various  objections  by  the 
parties; 

•  With  respect  to  the  video  of  EHana  Lopez,  the  Commission  preliminarily  admitted  the 
video; 

•  Heard  testimony  from  and  asked  questions  of  the  following  live  witnesses:  Sheriff  Ross 
Mirkarimi; 

•  Approved  the  following  schedule: 


Due  Date 

Item 

July  2,  2012 

•    EHana  Lopez  to  resubmit  and  re-sign  her  declaration  to  attest  that  the 
declaration  is  submitted  under  penalty  of  perjmy  under  the  laws  of 
the  State  of  California 

July  10,  2012 

•    The  Mayor  to  provide  objections  to  the  declaration  of  Eliana  Lopez 
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July  17,2012 

•  The  Sheriff  to  respond  to  objections  to  the  declaration  of  Eliana 
Lopez 

•  The  parties,  having  met  and  conferred,  to  provide  stipulation 
regarding  the  expert  declaration  of  Nancy  K.D.  Lemon 

July  18,  2012. 

Ethics  Commission  meeting  (5  p.m..  Room  416  City  Hall): 

•  Linnette  Peralta  Haynes  is  expected  to  provide  live  testimony 

•  Eliana  Lopez  is  expected  to  provide  live  testimony  or  appear 
remotely 

July  19,  2012 

Ethics  Commission  meeting  (5  p.m..  Room  416  City  Hall): 

•  Former  Sheriff  Michael  Hennessey  may  provide  live  testimony 

•  The  Mayor's  rebuttal  witness(es)  may  provide  live  testimony 

Chairperson  Hur  announced  that  the  Ethics  would  continue  tliis  matter  on  Friday,  June  29,  2012 
at  9:00  a.m.  in  Room  400  City  Hall. 


IIL  Adjournment. 

The  meeting  was  adjourned  at  9:04  p.m. 


25  Van  Ness  Ave.,  Suite  220 
Ethics  Commission  i^L^WI^MMt  1^1  San  Francisco,  C A  94102 

Phone  252-3100  Fax  252-31 12 


NOTICE  of  TIME  CHANGE 

The  special  meeting  on  June  29  was  originally  scheduled  to 

begin  at 

8:00  A.M.,  but  has  been  moved  one  hour  to  9:00  A.M. 

SAN  FRANCISCO  ETHICS  COMMISSION 
AMENDED  NOTICE  OF  SPECIAL  MEETING 
?  0  June  19,  2012  5:00  P.M.  (Room  263), 

June  28,  2012  5:30  P.M.  (Room  263),  GOVERNMENT 
June  29,  2012  9:00  A.M.  (Room  400)         DOCUMENTS  DEPT 
and  AGENDA 


'       ^  Room  263  or  Room  400  City  Hall 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco   s/^fsj  FRANCISCO 

PUBLIC  LIBRARY 

NOTICE:  Please  note  that  these  are  not  the  times  or  rooms  of  the 
Commission's  regular  meetings. 

The  Commission  will  continue  its  hearing  on  the  Mirkarimi  matter  beginning 
on  June  19  and  will  determine  each  day  whether  to  continue  this  matter  to 
another  day  pursuant  to  the  schedule  listed  above.  The  Commission  is 
expected  to  consider  all  matters  relevant  to  this  hearing,  including 
stipulations,  sworn  declarations,  direct  testimony  and  questions  and 
responses  made  on  cross  examination.  The  Commission  may  make 
procedural  and  substantive  comments  or  rulings  regarding  such  evidence. 


Although  public  comment  is  not  evidence  and  therefore  cannot  be  considered 
by  the  Commission  in  making  its  determinations  in  this  matter,  there  will  be 
an  opportunity  for  public  comment  after  the  evidentiary  phrase  of  the  hearing 
is  complete.  Because  this  is  a  continuing  meeting  for  the  sole  purpose  of 
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holding  this  hearing,  the  Commission  will  not  take  public  comment  each  day 
of  the  continuing  meeting. 

The  documents  submitted  for  this  proceeding  are  available  on  the 
Commission's  website.  They  will  also  be  made  available  for  sharing  at  the 
Commission's  meeting  -  the  Commission  regrets  that  it  has  insufficient 
resources  to  make  hard  copies  available  for  all  members  of  the  public. 


I.  Call  to  order  and  roll  call. 

II.  The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct 

pending  against  Sheriff  Ross  Mirkarimi.  Under  Charter  Section  15.105,  when  the 
Mayor  suspends  an  elective  officer,  "The  Ethics  Commission  shall  hold  a  hearing 
not  less  than  five  days  after  the  filing  of  w  ritten  charges.  After  the  hearing,  the 
Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of 
Supers  isors  w  ith  a  recommendation  as  to  whether  the  charges  should  be  sustained." 
Attorneys  representing  the  Mayor  and  the  Sheriff  have  filed  papers  with  the  Ethics 
Commission  relating  to  identified  issues,  fact  and  expert  witnesses,  and  other 
matters  set  forth  at  the  Commission's  April  23,  2012  and  May  29,  2012  meetings. 
Beginning  at  the  meeting  on  June  19,  2012,  among  other  things,  the  Commission  will 
address  the  issues  raised  in  the  briefs  and  objections  to  evidence  and  witnesses;  and 
consider  sw  orn  declarations,  direct  testimony  and  questions  raised  on  and  responses 
to  cross-examination,  as  well  as  the  parties'  agreed-upon  factual  stipulations.  There 
w  ill  be  an  opportunity  for  public  comment  on  this  item  after  the  evidentiary  phase  is 
complete,  w  hen  the  Commission  w  ill  begin  its  deliberations  to  formulate  its 
recommendations  to  the  Board  of  Supervisors  as  required  under  the  Charter. 
(Discussion  and  possible  action.) 

III.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Covernmenl's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  wVh'  of  the  public.  Comnussions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  I  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  C.A  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotfia.sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
hiip:  www.sfsov.ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 

attendees  may  he  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals.  

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  he  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  &  Governmental  Conduct.  (  ode  i<  2. 1 00/  lo  register  and  report  lobbying  activity.  For 
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more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  A  venue,  Suite  221),  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.ors 

S:\AGENDA\20I2\6.19. 12  special  amendeddoc 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
June  29,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 
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The  complete  court  reporter's  transcript  of  the  June  29,  2012,  special  meeting  has  been  posted  on 
the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

I.        Call  to  order  and  roll  call 

Chairperson  Hur  called  the  meeting  to  order  at  9:07  a.m. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A. 
Reime,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator;  Catherine  Argumedo,  Investigator. 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DCA),  Sherri  S.  Kaiser, 
DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mirkarimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mirkarimi; 
David  Waggoner,  counsel  for  Sheriff  Mirkarimi;  Paula  Canny,  counsel  for  Eliana  Lopez;  Mayor 
Edwin  Lee;  Chief  William  Lansdowne;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

•  Written  Charges  of  Official  Misconduct,  filed  March  21,2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Legal  Counsel  for  Ethics 
Commission  and  Board  of  Supervisors  for  Official  Misconduct  Charges,  dated  April  12, 


•  Staff  Memorandum  re:  Recommendations  on  hearing  on  charges  of  official  misconduct, 
dated  April  17,  2012. 

•  Letter  to  the  Ethics  Commission  and  City  Attorney  from  David  Waggoner  and  Shepard 
Kopp,  Counsel  for  Sheriff  Mirkarimi,  re:  Agenda  for  April  23,  2012  meeting,  including 
correspondence  with  Deputy  City  Attorney  Keith,  dated  April  23,  2012. 

•  Memorandum  from  DCA  Keith  and  DCA  Kaiser,  Counsel  for  the  Mayor,  re:  Hearing  on 
Charges  of  Official  Misconduct  Against  Sheriff  Ross  Mirkarimi,  dated  April  23,  2012. 
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•  Press  Release  -  April  24,  2012  -  Summary  of  Actions  Taken  at  April  23,  2012  Meeting. 

•  Mayor  Lee's  Opening  Brief  on  the  Issues  Specified  by  the  Ethics  Commission,  dated 
April  30.  2012. 

•  MaNor's  Iniiial  1  ist  of  Fact  Witnesses,  dated  April  30,  2012. 

•  Letter  lo  ihc  1  ihics  Commission  from  the  City  Attorney,  re:  Sheriff  Mirkarimi's  Duty  to 
Cooperate  with  the  Official  Misconduct  Investigation  and  the  Role  of  the  Ethics 
Commission  in  that  Investigation,  dated  April  30,  2012. 

•  Mayor's  Initial  List  of  Subject-Matter  Expert  Witnesses,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  Opening  Brief,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Fact  Witnesses,  dated  May  10,  2012. 

•  Mayor's  Supplemental  Disclosure  of  Subject-Matter  Expert  Witnesses,  dated  May  10, 
2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Request  for  Protective  Order,  dated 
May  15,  2012. 

•  Request  for  Protective  Order,  dated  May  15,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Request  for  Protective  Order  —  Court 
papers,  dated  May  15,  2012. 

•  Order  Granting  Third-Party  Movant  City  and  County  of  San  Francisco's  Motion  for 
Release  of  Court  Record,  dated  May  15,  2012. 

•  Third-Party  Movant  City  and  County  of  San  Francisco's  Memorandum  of  Points  and 
Authorities  in  Support  of  Motion  for  Release  of  Court  Record,  dated  April  23,  2012. 

•  Ms.  L.'s  Opposition  to  Third  Party  Movant  City  and  County  of  San  Francisco's  Motion 
for  Release  of  Court  Record,  dated  May  10,  2012. 

•  Reply  of  Third-Party  Movant  City  and  County  of  San  Francisco  to  Ms.  L.'s  Opposition  to 
Motion  for  Release  of  Court  Record,  dated  May  14,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  E-mail  alerting  Paula  Canny  to  Sunshine 
Requests,  dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  David  Waggoner,  RE:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,  2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Further  information  about  today's  hearing, 
dated  May  15,2012. 

•  I:-mail  from  Scott  Emblidge  to  Attorneys,  RE:  Request  for  Protective  Order,  dated  May 
15.  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Further  information  about  today's 
hearing,  dated  May  15,  2012. 

•  I  -mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  Protective  Order,  dated  May 
15,2012. 

•  Mayor's  Rcspt)n.se  \o  SherilTs  Request  for  Proleclive  Order,  dated  May  16.  2012. 
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•  E-mail  from  Peter  Keith  to  Attorneys,  Mayor's  Response  to  Request  for  Protective  Order 
-  Date  Corrected,  dated  May  16,  2012. 

•  Order  Re:  Sheriffs  Request  For  Protective  Order,  dated  May  16,  2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Monday,  April  23,  2012  -  4:30  p.m. 
Transcript. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Sheriffs  List  of  Expert  Witnesses, 
dated  May  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Mayor's  Reply  Brief,  dated  May  1 8,  201 2. 

•  Mayor  Lee's  Reply  to  Sheriff  Mirkarimi's  Brief  on  the  Issues  Specified  by  the  Ethics 
Commission  at  its  Meeting  of  April  23,  2012,  dated  May  17,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Expert  Witnesses,  dated  May  1 7,  2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Charges  of  Official  Misconduct 
Against  Sheriff  Mirkarimi  Summary  of  Meet  and  Confer  Efforts;  Hearing  Procedure  & 
Scheduling,  dated  May  25,  2012. 

•  [Proposed]  Order  Regarding  Procedures  for  Discovery  and  Evidentiary  Hearing,  filed 
May  25,  2012. 

•  Mayor's  Rebuttal  Witness  and  Mayor's  Objection  to  Sheriffs  Witness,  dated  May  25, 
2012. 

•  Ms.  L's  Request  for  Protective  Order  Prohibiting  Public  Dissemination  of  Video,  dated 
May  29,  2012. 

•  Press  Release  -  May  30,  2012  -  Summary  of  Actions  Taken  at  May  29,  2012  Meeting. 

•  Amended  Charges  of  Official  Misconduct,  dated  June  1,  2012. 

•  Declaration  of  Linnette  Peralta  Haynes,  dated  June  8,  2012. 

•  Declaration  of  Emin  Tekin  and  Exhibits,  dated  February  26,  2012. 

•  Declaration  of  Deputy  Chief  of  Staff  Paul  Henderson,  dated  June  8,  2012. 

•  Deputy  Chief  of  Staff  Paul  Henderson  Exhibits. 

•  Declaration  of  Chief  San  Francisco  Probation  Officer  Wendy  Still,  dated  June  8,2012. 

•  Chief  San  Francisco  Probation  Officer  Wendy  Still  Exhibits. 

•  Declaration  of  Interim  San  Francisco  Sheriff  Vicki  Hennessy,  dated  June  8,  2012. 

•  Interim  San  Francisco  Sheriff  Vicki  Hennessy  Exhibits. 

•  Declaration  of  SFPD  Inspector  Richard  Daniele  and  Exhibits,  dated  June  7,  201 2. 

•  Declaration  of  Callie  WilHams  and  Exhibits,  dated  June  6,  2012. 

•  Callie  Williams  Additional  Exhibits. 

•  Declaration  of  Mayor  Edwin  M.  Lee,  dated  June  8,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  EmbHdge,  Re:  Scheduling  Request,  dated  June  12, 
2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Scheduling  Request,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  1 ,  dated  March  2,2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  2,  dated  March  5,  2012. 

•  Declaration  of  Lenilyn  De  Leon,  dated  June  11,2012. 

•  Declaration  of  Sheriff  Ross  Mirkarimi,  dated  June  13,  2012. 
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•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Fact  Witness  Declarations,  filed  June  13, 

21)12. 

•  I  he  Mayor's  (1)  Objections  to  Witness  Declarations  and  Requests  for  Cross-Examination 
ofDeclarants;  (2)  Subpoena  Requests,  dated  June  13,  2012. 

•  l  etter  from  City  Attorney  to  John  St.  Croix,  dated  June  15,  2012,  and  Mayor's  Exhibit  4  - 
The  Video  Statement  of  Ms.  Lopez. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  May  29,  2012  -  5:30  p.m. 
Transcript. 

•  l--mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  issuance  of  subpoena,  dated 
June  14.  2012. 

•  Subpoena  -  Linnette  Peralta  Haynes,  dated  June  14,  2012. 

•  I  he  Mayor's  Objections  to  the  Declaration  of  Sheriff  Ross  Mirkarimi  and  Request  for 
Cross-Examination,  dated  June  15,  2012. 

•  Declaration  of  Ivory  S.  Madison,  dated  June  15,  2012. 

•  1\  ory  S.  Madison  Exhibits. 

•  Declaration  of  Abraham  Mertens  and  Exhibits,  dated  June  17,  2012. 

•  Declaration  of  Michael  Hennessey,  dated  June  1,  2012. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  18,  2012. 

•  Mayor's  Brief  Regarding  Admissibility  of  Ms.  Lopez's  January  1  and  January  4 
Statements  About  Abuse  and  Exhibit,  dated  June  18,  2012 

•  Expert  Declaration  of  Nancy  K.  D.  Lemon  and  Exhibits,  dated  June  18,  2012. 

•  Expert  Declaration  of  San  Diego  Chief  of  Police  William  Lansdowne  and  Exhibits,  dated 
June  18,  2012. 

•  E-mail  from  Shepard  Kopp  to  Attorneys,  Re:  Sheriffs  Expert  Witness  Declaration  and 
statement  re:  cross  of  Mayor's  fact  witnesses,  dated  June  18,  2012. 

•  Mayor's  List  of  Additional  Exhibits,  dated  June  20,  2012. 

•  Mayor's  Exhibit  50. 

•  Mayor's  Exhibits  78-79. 

•  Mayor's  Exhibits  80-81.  (33.9  mb) 

•  Sheriffs  Exhibit,  Terence  Hallinan  v.  Committee  on  Bar  Examiners,  The  State  Bar  of 
California. 

•  Press  Release  -  June  20,  2012  -  Summary  of  Actions  Taken  at  June  19,  2012  Meeting  - 
AMENDED 

•  Mayor's  Request  for  Cross-Examination  and  Objections  to  Expert  Declaration,  dated  June 
22,  2012. 

•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Expert  Witness  Declaration,  and  Request 
for  Cross-Examination,  dated  June  22,  2012. 

•  Mayor's  Objection  to  Sheriffs  Exhibit,  dated  June  25,  2012. 

•  Letter  from  the  City  Attorney  to  the  Ethics  Commission,  Re:  Charges  Against  Ross 
Mirkarimi,  Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  26,  2012. 

•  Summary  of  Stipulations  and  Remaining  Disputes  Regarding  Madison  and  Mertens 
Declarations,  dated  June  26,  2012. 

•  Mayor's  Exhibits  82  and  83  (Cover  Sheet),  dated  June  26,  2012. 
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•  Exhibit  82:  ATT  Records  of  Ross  Mirkarimi  and  Eliana  Lopez  December  3 1 , 
201 1-January  13,2012. 

•  Exhibit  83:  January  4,  201 1  Communications  Records  (From  Exhibits  1 ,  55-60,  80-82). 

•  Declaration  of  Eliana  Lopez  and  Exhibits,  dated  June  26,  2012. 

•  Response  to  Sheriff  Mirkarimi's  Objection  to  the  Expert  Declaration  of  Nancy  Lemon, 
dated  June  27,  2012. 

II.  The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct 
pending  against  Sheriff  Ross  Mirkarimi. 

Chairperson  Hur  outlined  the  issues  to  be  discussed  prior  to  resuming  testimony  from  the  Sheriff 

Sheriff  Mirkarimi  was  cross-examined  by  DC  A  Keith. 

The  Commission  recessed  for  a  break  at  11:10  a.m. 

The  Commission  resumed  the  meeting  at  1 1 :23  a.m. 

Mr.  Waggoner  conducted  re-direct  testimony  of  Sheriff  Mirkarimi. 

DCA  Keith  conducted  re-cross  at  1 1 :44  a.m. 

The  Commission  questioned  Sheriff  Mhkarimi  starting  at  1 1 :48  a.m. 

The  Commission  recessed  for  lunch  at  12:15  p.m. 

The  Commission  resumed  the  meeting  at  1 : 03  p.m. 

Mr.  Kopp  began  his  cross-examination  of  Mayor  Lee  at  1 : 04  p.m. 

The  meeting  was  interrupted  and  recessed  at  1 :28  p.m. 

The  meeting  resumed  at  3:00  p.m. 

Mr.  Kopp  continued  with  his  cross-examination  of  Mayor  Lee  at  3:01  p.m. 

DCA  Kaiser  began  her  re-direct  examination  of  Mayor  Lee  at  3:26  p.m. 

Mr.  Kopp  began  his  re-cross  of  Mayor  Lee  at  3:40  p.m. 

Mr.  Kopp  began  his  cross-examination  of  Chief  Lansdowne  at  3:42  p.m. 

DCA  Kopp  began  her  re-direct  examination  of  Chief  Lansdowne  at  4:07  p.m. 

Mr.  Kopp  began  his  re-cross  of  Chief  Lansdowne  at  4:24  p.m.  and  was  excused  at  4:42  p.m. 
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The  Commission  and  botli  parties  discussed  the  procedure  for  drafting  the  Commission's 
recommendation  to  the  Board  of  Supervisors.  The  Commission  and  parties  also  discussed 

schcJulinii  tor  ihc  conliniialion  of  the  hearing  and  briefing. 

After  hearing  from  both  parties,  the  Commission  made  interim  rulings  with  respect  to  the  witness 
deckirations  and  testimony.  The  Commission  sustained,  modified  or  overruled  various 
objections  by  the  parties. 

Motion  12-06-29-1  (Liu/Hayon)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  adopt  the  interim  decisions  and  schedule  discussed  during  the  meeting,  as 
follows: 


Due  Date 

Item 

iiiK/  1  n  on  1 0 
July  lu,  zuiz 

•  The  Mayor  to  identify  rebuttal  witnesses,  if  any 

•  The  Sheriff  to  advise  whether  Former  Sheriff  Michael 
Hennessey  will  appear  for  live  testimony 

July  17,2012 

•    The  Sheriff  to  identify  the  portions  of  allegations  in  the 

Amended  Charges  of  Official  Misconduct,  Bill  of  Particulars, 
that  he  disputes 

July  18,2012 

Ethics  Commission  meeting  (5  p.m..  Room  416  City  Hall): 

•  Linnette  Peralta  Haynes  is  expected  to  provide  live  testimony 

•  Eliana  Lopez  is  expected  to  provide  live  testimony  or  appear 
remotely 

•  Former  Sheriff  Michael  Hennessey  may  provide  live 
testimony 

July  19,2012 

Ethics  Commission  meeting  (5  p.m..  Room  416  City  Hall): 

•  Former  Sheriff  Michael  Hennessey  may  provide  live 
testimony 

•  The  Mayor's  rebuttal  witness(es)  may  provide  live  testimony 

August  10,  2012 

The  parties  to  provide  findings  of  fact  and  briefmg  on  legal  issues 

August  16,  2012 

Ethics  Commission  meeting  (9  a.m..  Room  263  City  Hall) 

111.  Adjournment 

The  meeting  was  adjourned  at  5:15  p.m. 
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